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EERATA. 

In  Richardson  v.  Mertins,  page  309,  last  head  note  for  "Section 
4864"  read  "Section  4800.** 

On  pnjre  391,  citation  "Schuler  v.  Fisher,  67  Ala.  184,"  read,  "167 
Ala.  181." 
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Rules  10,  11,  12  and  13,  which  take  the  place  of  rules  of  the  same 
uuuiber  as  they  appear  in  the  Code  of  1907. 

"10.  AppvllanVs  Briefs;  How  to  be  Prepared. — Appellant's  brief 
shall  contain  a  concise  statement  of  so  much  of  the  record  as  fully 
presents  every  error  and  exception  relied  on,  referring  to  the  pages 
of  the  transcript.  If  the  insufficiency  of  the  evidence  to  sustain 
the  verdict  or  finding,  in  fact  or  law,  is  assigned,  the  statement 
shall  contain  a  condensed  recital  of  the  evidence  in  narrative  form 
so  as  to  present  the  substance  clearly  and  concisely.  The  statement 
will  be  taken  to  be  accurate  and  sufficient  for  decision,  unless  the 
opposite  party  In  his  brief  shall  make  the  necessary  corrections  or 
additions. 

Following  this  statement,  the  brief  shall  contain,  under  a  separate 
heading  of  each  error  relied  on,  separately  numbered  propositions  or 
points,  stated  concisely,  and  without  argument  or  elaboration,  to- 
gether with  the  authorities  relied  on  in  support  of  them;  and  in 
citing  cases,  the  names  of  parties  must  be  given,  with  the  book  and 
jiage  where  reported." 

"11.  Appellee's  Brief. — The  brief  of  appellee  on  the  assignment 
of  errors  shall  point  out  any  omissions  or  inaccuracies  in  appellant's 
statement  of  the  record,  and  shall  contain  a  short  and  clear  state- 
ment of  the  propositions  by  which  counsel  seek  to  meet  the  alleged 
errors  and  sustain  the  judgment  or  decree,  or  by  which  such  errors 
are  obviated.  Following  this  statement,  the  brief  shall  contain  the 
points  and  authorities  relied  on  in  like  manner  as  required  in  the 
appellant's  brief.  The  brief  of  appellee  on  cross-errors  shall  be  pre- 
pared In  the  manner  required  in  the  case  of  appellant's  brief.  The 
brief  of  appellant.  In  answer  to  the  cross-assignment  of  errors,  shall 
be  prepared  in  the  manner  required  of  appellee's  In  answer  to  the 
assigimient  of  errors.  Reply  briefs  shall  be  prepared  in  like  manner 
to  answer  briefs." 

"12.  Succinct  Statement  of  Points  and  Authorities. — The  briefs 
of  any  party  may  be  followed  by  an  argument  in  support  of  such 
briefs,  which  shall  be  distinct  therefrom,  but  shall  be  bound  with 
the  same.  The  argument  shall  be  confined  to  discussion  and  elabora- 
tion of  the  points  contained  in  the  briefs.  The  names  of  counsel 
shall  be  affixed  to  all  briefs  filed  by  them. 

"All  briefs  shall  be  printed  or  typewritten  in  a  neat  and  workman- 
like manner." 

"13.  Briefs  of  Appellant  to  he  Filed  on  Submission  of  Cause; 
Additional  Briefs;  Service. — Counsel  for  appellant  at  the  time  of 
submission  of  any  civil  cause  shall  file  his  brief  and  argimients. 
printed  or  typewritten  as  now  required  by  the  rules  on  that  subject, 
and  place  at  least  four  copies  thereof  in  the  transcript.  T^pon  his 
failure  to  comply  with  this  rule,  the  case  shall  not  be  submitted  or 
heard  on  his  motion,  and  may  be  dismissed  on  motion  of  the  appel- 
lee; and  prior  to  or  upon  submission,  appellant's  counsel  shall  serve 
a  copy  of  his  brief  and  areument  on  appellee's  counsel,  and  appel- 
lee's counsel  shall  be  required  to  file  his  brief  and  argument  within 
ten  days  after  service  upon  him  of  brief  and  argument  by  appel- 
lant's counsel,  and  failing,  will  not  be  heard  upon  the  merits  of  the 
appeal,  except  by  consent  of  the  court.    After  a  cause  has  been 
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sabmitted  or  beard,  no  brief  will  be  allowed  to  be  flled  or  furnished 
except  on  the  consent  of  a  Judge  of  the  court  upon  satisfactory  proof 
that  a  copy  thereof  has  been  furnished  to  the  other  side,  and  In 
such  case  the  opposite  party  may  reply  to  any  new  matter  presented 
by  such  brief." 

Rules  2G  and  27  shall  remain  as  they  are  as  to  transcripts  in 
equity  cases,  but  are  amended  as  to  civil  and  criminal  cases  so  as  to 
read  as  follows: 

**26.  Mode  of  Preparing  Tranncript. — ^The  matter  of  all  appeals 
to  this  court  and  all  applications  for  any  original  process  or  action 
shall  be  plalntly  typewritten  or  printed. 

''On  the  back  or  binding  of  the  transcript  or  application  shall  be 
endorsed  the  style  of  the  appeal  or  application;  and,  if  an  appeal, 
the  court  from  which  the  appeal  is  presented.  The  pages  of  the 
entire  transcript  or  application  shall  he  numl)ered  consecutively 
throughout.  In  the  front  of  the  first  part  of  the  transcript  or  appli- 
cation there  shall  be  made  a  correct  subject  and  page  index  of  the 
entire  transcript  or  application.  At  the  beginning  of  the  transcript 
for  an  appeal  the  following  caption,  and  none  other  (except  as  other- 
wise particularly  provided  hereinafter),  shall  be  written :  *At  a  reg- 
ular, adjourned  or  special  term  of Court 

of (Insert  in  the  blanks  the  legal  name  of 

the  court  from  which  the  appeal  is  prosecuted),  at  which  the  officers 
authorized  by  law  to  hold  or  serve  such  court  were  serving,  the 

following  proceedings  were  had  In  the  cause  styled 

vs (insert  the  style  of  the  cause  as  it  appears  on 

the  docket  of  the  court  from  which  the  appeal  Is  taken.)  Referring 
to  the  exception  above  mentioned,  the  order  of  organization  of  the 
court,  or  its  organization  as  shown  by  the  minutes  thereof,  shall 
only  be  set  out  in  the  transcript  on  an  appeal  when  a  question  was 
made  against  the  organization  of  the  court  to  try  that  case  or  against 
the  lawful  power  of  the  court  to  try  that  case  at  that  term  or 
at  that  time.' 

"Following  the  caption  provided,  the  pleadings  shall  be  set  out 
in  the  order  of  time  of  their  filing.  If  the  Judgment  of  the  court 
was  taken  upon  the  pleadings  forming  a  part  of  the  transcript  at  a 
different  time  or  times  from  the  entry  of  the  final  Judgment  or 
decree,  such  intermediate  judgment  or  decree,  if  separately  entered 
on  the  minutes,  shall  be  set  out  In  the  transcript  following  the  plead- 
ing invltlne  the  Judgment  or  decree.  In  copying  the  pleadings  In 
the  transcript,  the  clerk  shall  put,  in  capital  letters,  in  the  ce^^ter 
of  the  page  Just  above  each  pleading  its  nature:  such  as  COM- 
PIAIXT:  DFMURRKR:  PLFA:  DTJ^MFRRFR,  AMENDMENT  TO 
OR  AMENDED  COMPLAINT:  AMENDMFNT  TO  OR  AMENDED 
PLEA.  The  style  of  the  case  at  the  head  of  pleadings  shall  not  be 
copied  in  the  transcript  The  filing  of  each  pleading  shall  be  accu- 
rately indicated  after  each  pleading  by  the  words:  *Flled/  followed 
by  the  date  of  the  fiMng.  omitting  the  namQ  and  office  of  the  officer 
filine  the  pleading.  If  the  appeal  is  in  an  action  at  late  and  there  is 
a  bill  of  exceptions,  the  final  Judement  shall  nreoede  the  Mil  of  ex- 
ceptlopn  in  the  transcript.  In  copying  the  Mil  of  exceptions  which 
shall  then  be  set  in.  the  style  of  the  case  shall  be  omitted,  and  the 
bill  sbflli  be  immediately  preceded  by  the  words,  in  capitals,  R^LL 
OF  FXCFPTTONS,  in  the  center  of  the  page.  Following  the  Mil  of 
exceptions  in  the  transcript  there  shall  be  inserted,  without  stvline  of 
case,  the  nrayer  for  the  annenl  (if  one  was  filed),  the  bo'id  therefor, 
the  citation  of  apneal  with  accentance  of  service  or  of  service  by 
the  officer,  the  certificate  of  the  clerk  to  the  correctness  of  the  tran- 
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Ecrlpt.    An  ample  number  of  blank  pages,  at  the  end  of  the  tran- 
script, for  assigning  errors  shall  be  bound  with  the  transcript.*' 

**27.  Matters  Omitted  from  Transcript. — Unless  some  particular 
question  is  raised  in  respect  thereto  and  decided  in  the  primary 
court,  the  transcript,  whether  in  a  civil  or  criminal  appeal,  shall  not 
contain  in  any  Instance:  (a)  Subpoenas  or  summons  for  any  wit- 
ness or  for  any  defendant  where  there. is  an  appearance  by  such 
defendant:  (b)  Orders  of  continuance;  (c)  Commission  to  examine 
a  witness  or  certificate  of  a  commissioner  to  a  deposition,  or  affidavit 
made  to  obtain  such  commission.  And  in  criminal  cases  the  traur 
script  shall  not  contain  the  organization  of  the  grand  jury  which 
foui  d  the  indictment,  nor  the  venire,  special  (in  a  capital  case)  or 
general,  for  any  grand  or  petit  jury,  nor  the  organization  of  regular 
juries  for  the  week  or  tenn  at  which  the  case  was  tried,  unless 
some  question  thereon  was  raised  before  the  trial  court  and  there 
decided.'* 

41.  Filinu  Transcript;  Time. — In  all  cases,  either  civil  or 
criminal,  of  appeal  to  this  court  taken  in  vacation,  except 
those  subject  to  call  during  the  first  week  of  the  term, 
and  in  all  cases,  civil  or  criminal,  appealed  during  the  term, 
unless  the  transcript  is  filed  with  the  clerk  of  this  court  not 
later  than  the  first  day  of  the  first  week  of  the  term  during  which 
the  case  is  sul  ject  to  call  in  this  court,  the  appeal  shall  le  dismissed 
at  the  cost  of  the  appellant,  unless  good  cause  be  shown  to  the 
court,  by  aflTldavit  or  affidavits,  not  later  than  the  next  Thursday, 
why  said  transcript  was  not  filed  within  the  time  herein  allowed. 

42.  Certiorari  to  Court  of  Appeals. — This  Court  will  not.  in  term 
time,  nor  will  the  Justices  thereof  in  vacation,  receive  or  consider  an 
application  for  the  writ  of  certiorari,  or  other  remedial  writs,  or 
process,  for  the  purpose  of  revising  or  reviewing  any  opinion  or 
decision  of  the  Court  of  Appeals,  unless  it  appears  upon  the  face  of 
the  application  that  an  application  had  been  made  to  said  Court  of 
Appeals  for  a  rehearing  of  the  point  or  decision  complained  of,  and 
that  paid  application  had  been  decided  adversely  to  the  movant,  and 
the  application  to  this  Court  nuist  Ye  filed  with  the  clerk  of  the 
Supreme  Court  within  fifteen  days  after  the  action  of  said  Court 
of  Appeals  upon  the  said  application  for  rehearing.  Nor  will  this 
Court  or  the  Justices  thereof  entertain,  consider  or  issue  a  writ  of 
error,  as  authorised  by  section  1  of  the  act  of  1011,  page  449,  unless 
the  same  is  applied  for  within  fifteen  days  after  the  reTidltion  by 
the  Court  of  Appeals,  of  the  judgment  sought  to  be  revised  or  cor- 
rected. 

Rule  43.  Appeals:  Certificates  Thereof  in  Civil  or  Criminal  Cases 
{Criminal  Cases). — When  a  defendant  has  been  adHidged  guiltv  of 
a  criminal  offense  in  any  of  the  courts  of  the  state,  from  which 
judgment  an  appeal  lies  to  the  Supreme  Court  or  to  the  Court  of 
Appeals:  and  such  convict  desires  to  take  an  appeal  under  the 
statute  of  this  state  to  the  appellate  court  to  which  an  appeal  may 
be  by  him  taken  from  that  judgment,  he  or  his  connsel  must  file 
with  the  c^erk  of  the  trial  court  a  truly  dated  written  statement, 
slened  by  him  or  his  connsel  for  him,  to  the  effect  that  he  anpeals 
from  the  judgment  aealrst  him  In  the  case  of  the  state  of  Alabama 
against  him,  giving  the  style  of  the  case  on  the  trial  court  docket 
and  its  docket  number  thereon.  Within  twenty  davs  after  such 
statement  is  filed  as  heretofore  provided,  the  clerk  shall  make  out  a 
certificate  of  anpeal.  in  the  form  row  employed  in  crimlT^al  cases,  a'^d 
also  recite  therein  the  character  of  the  offense  of  which  the  defend- 
ant was  convicted  and  whether  or  not  the  sentence  has  been  sus- 
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pended  by  the  court;  and  Immediately  forward  the  same,  by  mail, 
to  the  clerk  of  the  Supreme  Court  or  of  the  Court  of  Appeals,  of  the 
state,  to  which  the  appeal  Is,  under  the  law,  returnable.  Upon  the 
receipt  of  such  certificate  the  clerk  of  the  Supreme  Court  or  of  the 
Court  of  Appeals,  as  the  case  may  be,  shall  docket  the  appeal  In  the 
proper  place  on  the  trial  docket. 

Rule  44.  Same;  {Civil  Cases). — When  a  party  to  a  civil  case  has 
executed,  had  approved  and  filed  his  security  for  costs  or  an  appeal 
bond  for  an  appeal  from  a  Judgment  or  decree  from  which  an  appeal 
lies  to  the  Supreme  Court  or  to  the  Court  of  Appeals,  the  clerk, 
register,  or  judge  of  probate,  of  the  court  rendering  such  Judgment 
or  decree  shall  within  twenty  days  after  such  security  for  costs  or 
appeal  bond  is  approved  and  filed  make  out  a  certificate  of  appeal 
and  immediately  forward  the  Eame,  by  mall,  to  the  clerk  of  the 
Supreme  Court  or  of  the  Court  of  Appeals,  to  which  the  appeal  is, 
under  the  law,  returnable.'  Upon  the  receipt  of  such  certificate  the 
clerk  of  the  Supreme  Court  or  of  the  Court  of  Appeals,  as  the  case 
may  le,  shall  docket  the  appeal  in  its  proper  place  on  the  trial 
docket. 

The  certificate  of  appeal  provided  for  ard  required  by  this  rule 
and  that  Just  precedi'-g  (43)  shall  not  be  duplicated  when  the  tran- 
script is  prepared,  but  the  clerk  of  the  appellate  court  shall  attach 
the  certificate  he  has  received  to  the  transcript  when  the  transcript 
is  seasonably  fi^ed  in  his  office. 

Rule  45.  Reversals;  New  Trial;  Error  Without  Injury. — Here- 
after 1  o  Judgment  will  te  reversed  or  set  aside,  nor  new  trial 
granted  hy  this  court  or  by  any  other  court  of  this  state,  in  any 
ci^il  or  criminal  case  on  the  grourd  of  misdirection  of  the  Jury,  the 
giving  or  refusal  of  special  charges  or  the  Improper  admission  or 
rejection  of  eviderce,  nor  for  error  as  to  any  matter  of  pleading  or 
procedure,  unless  in  the  opinion  of  the  court  to  which  the  appeal  is 
taken,  or  application  is  made,  after  an  examination  of  the  entire 
cause,  it  should  appear  that  the  error  complained  of  has  probably 
injuriously  affected  substantial  rights  of  the  parties. 

NEW  aRCUIT  COURT  RULES. 

Existing  Rule  32,  found  In  the  Code  of  1907,  is  amended  by  the 
addition  of  the  following  thereto: 

"The  above  shall  not  be  so  construed  as  to  prevent  an  appellant 
from  setting  out  enough  in  his  bill  of  exceptions  as  may  be  neces- 
sary to  show  that  the  errors  of  which  he  complains  were  probably 
preiudicial." 

With  this  exception,  all  the  Circuit  Court  Rules,  as  appearing  In 
said  Code,  are  ur  changed. 

Rule  34.  Variance;  Special  Objection  Making  Point;  General 
Charge. — In  all  cases  where  there  Is  a  variance  between  the  allegations 
and  proof,  ard  which  could  be  cured  by  an  amendment  of  the  pleading, 
the  trial  court  will  not  he  put  in  error  for  admitting  such  proof 
unless  there  was  a  special  objection  making  the  point  as  to  the  vari- 
ance. And  the  general  objection  that  the  same  is  Illegal,  Irrelevant 
ard  immaterial,  will  not  suffice.  Nor  will  the  trial  court  be  put  in 
error  for  refusing  the  general  charge  predicated  upon  such  a  vari- 
ance, unless  it  appears  from  the  record  that  the  variance  was  brought 
to  the  attention  of  the  said  trial  court  by  a  proper  objection  to  the 
evidence. 

Rule  35.  Failure  of  Proof;  General  Charge;  Permitting  Proof, — 
Whenever  the  general  charge  Is  requested,  predicated  upon  failure  of 
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proof  as  to  time,  veuue  or  any  other  point  not  involving  a  substantive 
right  of  recovery  or  defense,  or  because  of  some  immaterial  omis- 
sion in  the  evidence  of  the  plaintiff  or  defendant,  the  trial  court  will 
not  l>e  put  in  error  for  refusing  said  charge,  unless  it  appears  upon 
appeal,  that  the  point  upon  which  it  was  asked  was  brought  to  the 
attention  of  the  trial  court  ^efore  the  argument  of  the  case  was 
CO  eluded.  The  trial  court  must  permit  proof  of  such  omission  at 
any  time  before  the  conclusion  of  the  argument,  upon  such  terms  as 
the  court  may  [)re8cribe,  not  to  exceed  the  cost  of  the  term  and  a 
continuance  of  the  case,  one  or  both. 

Rule  3(».  Special  Charges;  Incorporation  in  Record;  Duty  of 
Vhrk. — It  shall  be  the  duty  of  clerks  of  trial  courts  when  an  appeal 
is  taken  to  the  Supreme  Court  or  Court  of  Appeals,  to  Incorporate  in 
8onie  iiart  of  the  transcript  the  special  charges  given  for  either  party, 
unless  counsel  waive  this  requirement  by  written  agreement,  and 
which  said  agreement  shall  be  copied  in  the  transcript  In  lieu  of 
said  cbarjies.  It  will  be  a  sufficient  compliance  with  this  rule  If 
nil  of  said  charges  appear  in  the  bill  of  exceptions  and  are  disclosed 
I  y  the  transcript  in  copying  said  bill  of  exceptions.  This  rule  shall 
apply  to  civil  and  criminal  cases. 
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GASES 

IN  THE 

Supreme  Court  of  Alabama 


NOVEMBER  TERM  1911-1912. 


Parrls  r.  The  State. 

Murder, 

(Decided  Decetuber  21.  1911.     Relieariiig  denied  February  17.  1912. 
57  South.  857.) 

1.  Pleafiing;  Ahatemetit;  Form. — A  plea  in  abatement  going  to  the 
formation  of  the  grand  jury  which  alleges  that  the  trial  Judge  did 
not  draw  the  graml  Jury  before  the  last  term  of  the  present  term 
of  the  circuit  court  adjourned,  was  unintelligible  and  properly 
stricken. 

2.  Sndictment  and  Information;  Endornernvnt:  Form. — Where  the 
record  showed  that  one  R.  had  been  appointed  foreman  of  the 
grand  Jury,  the  mere  fact  that  his  name  was  written  under  instead 
of  above  the  words,  ''Foreman  of  the  grand  Jury**  in  the  endorse- 
ment of  an  indictment  afforded  no  grounds  for  quashing  the  same. 

3.  Jury;  Special  Venire;  Persons  Excused  from  Regular  Panel. — 
Although  two  persons  summoned  as  regular  Jurors  were  excused 
from  serving  on  the  regular  panel,  they  were  proiwrly  placed  on  the 
special  venire  served  on  the  defendant. 

4.  Witnesses ;  Impeachment;  Testimony  of  Accused. — Where  a 
defendant  testified  in  his  own  1  ehalf  he  was  subject  to  impeach- 
ment by  proof  that  his  general  moral  character  was  bad. 

r>.  Hamc ;  Weakening  Testimony. — Where  two  witnesses  both  de- 
tailed circumstances  in  regard  to  a  killing  it  was  permissible  for 
the  purpose  of  weakening  their  testimony  to  show  that  they  were 
drinking  shortly  after  the  difficulty. 

(».  Charge  of  Court;  Reasonable  Douht. — A  charge  asserting  that 
while  the  law  requires  the  guilt  of  a  defiMidant  to  l)e  proven  beyond 
a  reasonable  doubt,  it  does  not  require  that  each  fact  which  may 
aid  the  Jury  in  reaching  the  conclusion  of  guilt  shall  be  clearly 
proved,  but  that,  on  the  whole  evidence,  the  Jury  must  be  able  to 
pronounce  guilt  beyond  a  reasonable  doubt ;  and  that  the  state  is 
only  required  to  prove  guilt  beyond  a  reasonable  doubt;  and  that 
a  doubt  sufficient  to  acquit  must   be  actual   and  substantial   and 
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not  a   mere  possibility  or  speculation,  was  a  proper  presentation 
of  the  law  of  reasonable  doubt. 

7.  Same;  Singling  Out  Evidence. — Charges  which  single  out  or 
give  particular  emphasis  to  a  portion  of  the  evidence  may  be 
properly   refused. 

8.  Homicide;  Evidence;  Res  Gestae. — ^The  fact  that  deceased  was 
shooting  craps  at  the  house  of  a  witness  thirty  minutes  before  the 
shooting  in  which  he  was  Itilled  was  neither  relevant  nor  of  the 
res  gestae. 

9.  Same;  Instructions;  Self-Defense. — A  charge  on  self-defense 
which  fails  to  include  the  fact  that  defendant  was  without  fault  in 
bringing  on  the  difficulty,  and  also  whether  defendant's  mind  was 
impressed  that  he  was  in  imminent  danger,  and  whether  he  could 
retreat  without  increasing  his  danger,  is  properly  refused. 

10.  Charge  of  Court;  Form. — Charges  which  are  elliptical,  argu- 
nientative  or  unintelligible  are  properly  refused. 

11.  Homicide;  Self-Defense. — Charges  on  self-defense  which  ignore 
the  duty  to  retreat  and  the  imminence  of  danger,  either  real  or 
apparent,  are  properly  refused. 

Appeal  from  Fayette  Circuit  Court. 

Heard  before  Hon.  Bernard  Harwood. 

Henry  Parris  was  convicted  of  murder  in  the  second 
degree,  and  he  appeals.    AflBrmed. 

The  plea  in  abatement  is  based  on  the  fact  that  the 
judge  of  the  circuit  court,  whose  duty  it  was  to  draw 
the  grand  jury  which  returned  the  indictment,  did  not 
draw  it  before  the  last  term  before  the  present  term  of 
the  circuit  court  adjourned,  but  that  the  court,  on  about 
the  24th  day  of  March,  1910,  drew  from  the  jury  box  of 
Fayette  county  the  grand  jury.  The  other  grounds  are 
that  the  judge  did  not  draw  the  jury  in  Fayette  county, 
Ala.,  but  had  the  jury  box  of  Fayette  county,  Ala.,  sent 
to  Livingston,  which  is  in  Sumter  county,  Ala.,  and  the 
judge  in  Sumter  county  drew  the  jury  from  the  box  and 
mailed  or  expressed  them  to  the  clerk  of  the  circuit 
court  of  Fayette  county.  Motion  was  made  to  strike 
the  names  of  Hardy  Mitchell  and  Franklin  Mills  from 
the  venire,  because  they  were  I'egularly  drawn  and  sum- 
moned for  the  week  in  which  defendant's  case  was  set 
for  trial,  and  before  selecting  the  panel  to  try  the  cause 
the  court  excused  them,  and  after  excusing  them  they 
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were  resummoned  as  jurors,  and  placed  on  the  venire  to 
try  the  cause.  The  motion  to  quash  the  venire  suffi- 
ciently appears  from  the  opinion. 

The  following  charges  were  given  at  the  instance  of 
the  state:  (A)  "While  the  law  requires  the  guilt  of  the 
accused  to  be  proven  beyond  a  reasonable  doubt,  it  does 
not  requii-e  that  each  fact  which  may  aid  the  jury  in 
reaching  the  conclusion  of  guilt  shall  be  clearly  proved ;. 
but,  on  the  whole  evidence,  the  jury  must  be  able  to  pro- 
nounce guilt  beyond  a  reasonable  doubt."  (B)  "The 
state  is  not  required  to  prove  the  defendant's  guilt  be- 
yond all  doubt,  but  beyond  a  reasonable  doubt."  (C) 
"The  court  charges  the  jury  that  a  doubt,  to  acquit  the 
defendant,  must  be  actual  and  substantial,  not  mere 
possibility  or  speculation.  It  is  not  a  mere  possibility,^ 
or  possible  doubt,  because  everything  relating  to  human, 
affairs  or  depending  upon  moral  evidence  is  open  to 
some  possible  or  imaginary  doubt." 

The  following  charges  were  refused  to  the  defendant : 
(2)  "If  the  jury  believe  from  the  evidence  that  the  de- 
ceased stated  to  the  defendant  that  'there  is  an  old 
grudge  between  us,  and  I  am  going  to  kill  you,'  and 
threw  his  hand  to  his  hip  pocket  in  such  a  manner  as  to 
indicate  to  the  defendant  that  the  deceased  was  at- 
tempting to  draw  a  pistol  or  a  weapon,  and  if  the  man- 
ner of  the  deceased  was  such  as  to  create  in  the  mind  of 
defendant  that  he  was  in  danger  of  losing  his  life  or  re- 
ceiving bodily  harm,  then  the  defendant  had  a  right  to 
shoot  in  self-defense,  and  the  law  does  not  require  him 
to  retreat."  (30)  "If  the  jury  believe  from  the  evi- 
dence that  deceased  made  threats  against  the  defendant^ 
which  were  not  communicated  to  him  until  after  the 
killing,  and  if  the  jury  believe  that  the  deceased  said  to 
the  defendant  that  *I  am  going  to  kill  you,'  and  threw 
his  hand  to  his  hip  pocket  at  the  time  the  defendant 
fired  the  fatal  shot,  you  can  consider  such  threats  as 
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directing  the  nature  of  such  threats."  (31)  "I  charge 
you,  gentlemen  of  the  jury,  that  the  rule  of  law  govern- 
ing self-defense  that  the  defendant  may  and  must  act 
upon  reasonable  appearance  of  same,  for  the  law  of 
self-preservation  would  be  very  incomplete  if  the  de- 
fendant, then  threatened  or  being  beaten  and  assailed  by 
the  deceased  and  other  parties,  was  required  to  wait  to 
see  whether  they  were  going  to  inflict  great  bodily  harm 
or  take  his  life.  He  may  act  upon  a  reasonable  appear- 
ance of  same,  and  defend  himself,  even  to  the  taking  of 
the  life  of  the  assailant,  if  he  was  free  and  without 
fault  in  bringing  on  the  diflSculty,  and  there  was  no  rea- 
sonable mode  of  escape."  (33)  "If  the  jury  believe 
from  the  evidence  that  the  defendant  was  justified  un- 
der all  the  evidence  in  shooting  deceased  while  deceased 
was  facing  him,  and  that  he  was  using  an  automatic 
gun  which  shot  in  rapid  succession,  and  that  some  of 
the  bullets  struck  the  deceased  in  the  back,  this  would 
deprive  the  defendant  of  his  right  to  a  plea  of  self-de- 
fense." (36)  "If  you  believe  from  the  evidence  that  the 
defendant  was  free  from  fault  in  bringing  on  the  diflfl- 
culty,  and  the  deceased  said  to  him,  *I  am  going  to  kill 
you,'  and  placed  his  right  hand  at  or  near  his  hip 
pocket,  and  that  the  manner  of  the  deceased  was  such 
as  to  create  in  the  mind  of  the  defendant  that  he  was  in 
danger  of  losing  his  life  or  receiving  very  great  bodily 
harm,  then  the  defendant  had  a  right  to  shoot  in  self- 
defense,  even  to  taking  the  life  of  deceased,  and  the  fact 
that  he  fired  more  than  one  shot  did  not  deprive  him  of 
his  right  of  self-defense."  (38)  "I  charge  you,  gentle- 
men of  the  jury,  that  the  law  is  a  reasonable  master, 
and  has  equal  regard  for  every  human  life  under  its  ju- 
risdiction. It  recognizes  love  of  life  as  a  natural  and 
legitimate  sentiment;  and,  while  it  cannot  be  molded 
or  controlled  by  notions  of  chivalry,  it  permits  every 
one  who  is  without  fault,  and  who  has  adopted  every 
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reasonable  expedient,  to  avert  the  necessity  to  take  the 
life  of  his  assailant,  rather  than  to  lose  his  own.  The 
<livine  law  does  not  require  us  to  love  our  neighbor  bet- 
ter than  ourselves." 

McNeil  &  Nesmfih,  and  Norman  Gunn,  for  appel- 
lant. Counsel  discuss  assignments  of  error  relative  to 
the  pleading  and  the  evidence,  but  without  citation  of 
authority.  They  discuss  the  charges  refused  and  insist 
that  charge  30  should  have  been  given,  and  in  support 
thereof  cite,— Roberts  t\  The  State,  68  Ala.  156;  Green 
V.  The  State,  69  Ala.  6;  Rutledge  v.  The  State,  88  Ala. 
85;  Karr  v.  The  State,  100  Ala.  4;  Gunter  v.  The  State, 
111  Ala.  23. 

R.  i\  Bbickell^  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  There 
was  no  error  in  striking  the  plea  in  abatement. — Odom 
V,  The  State,  55  South.  546.  The  motion  to  quash  the 
venire  was  properly  overruled. — Sec.  18,  Acts  1909,  p. 
312.  The  defendant  testified  as  a  witness,  and  hence,  it 
was  proper  to  show  his  general  character  as  affecting 
the  credibility  of  his  testimony. — Ward  v.  The  State,  28 
Ala.  53;  Mitchell  v.  The  State,  94  Ala.  68;  Buchanan  v. 
The  State,  109  Ala.  710;  Fields  v.  The  State,  121  Ala. 
16;  Mitchell  v.  The  State,  148  Ala.  618.  Charges  A,  B 
and  C  given  for  the  state  are  correct. — Pitts  v.  The 
State,  140  Ala.  70;  Jones  v.  The  State,  79  Ala.  23; 
0 teens  V.  The  State,  52  Ala.  400.  Counsel  discuss 
charges  refused  to  defendant  and  point  out  defects  in 
each,  but  cite  no  authority. 

SIMPSON,  J. — The  appellant  was  convicted  of  the 
crime  of  murder  in  the  second  degree. 

There  was  no  error  in  the  action  of  the  court  in  sus- 
taining the  motion  to  strike  the  first  plea  in  abatement. 
Said  plea  is  unintelligible   in   that   it   states   that   the 
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judge  *^did  not  draw  the  grand  jury  ♦  ♦  ♦  before 
the  last  term  of  the  present  term  of  the  circnit  court 
adjourned." 

In  addition,  section  15  of  the  jury  act  1909  (page 
810)  expressly  provides  for  drawing  juries  at  times 
subsequent  to  the  adjournment  of  the  previous  term, 
and  section  29  (page  317)  declares  expressly  that  the 
provisions  in  regard  to  drawing,  etc.,  of  juroi-s  are 
merely  directory  and  that  "no  objection  can  be  taken  to 
any  venire  of  jurors  except  for  fraud  in  drawing  or 
♦summoning  the  jurors." 

The  plea  does  not  raise  the  point  that  the  jury  was 
not  drawn  "in  the  presence  of  the  officers  designated  by 
law."— Code,  §  7572. 

There  was  no  error  in  overruling  the  motion  to  quash 
the  indictment.  The  fact  that  the  name  of  M.  E.  Reeves 
appeared  in  the  indorsement  under  the  words,  "fore- 
man of  grand  jury,"  in  place  of  over  said  words,  did  not 
affect  the  validity  of  his  indorsement.  The  record 
shows  that  said  M.  E.  Reeves  had  been  by  the  court  ap- 
pointed foreman  of  the  grand  jury. 

The  fact  that  two  persons  summoned  as  regular  ju- 
rors were  excused  from  serving  on  the  regular  panel  did 
not  render  the  placing  of  their  names  upon  the  special 
venire  illegal. 

There  was  no  error  in  excluding  the  testimony  as  to 
the  deceased's  shooting  craps  in  the  house  of  witness 
30  minutes  before  the  shooting  occurred,  the  testimony 
not  being  relevant  and  not  i)art  of  the  res  gestae. 

The  defendant  having  been  placed  upon  the  stand, 
and  having  testified  as  a  witness,  was  subject  to  im- 
peachment by  proof  of  bad  character,  just  as  any  other 
witness  would  be  {Mitchell  v.  State,  148  Ala.  618,  42 
South.  1014),  consequently  there  was  no  error  in  allow- 
ing the  witness  to  testify  that  defendant's  general  char- 
acter was  bad. 
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There  was  no  error  in  overruling  the  motion  to  ex- 
clude the  statement  by  the  witness  Tidwell  that  Bud 
Parris  and  John  Parris  were  drinking  shortly  after  the 
killing,  as  they  had  both  detailed  circumstances  in  re- 
gard to  the  killing,  and  the  facts  mentioned  were 
proper  to  be  considered  by  the  jury  in  determining 
whether  said  witnesses  were  in  a  condition  to  remem- 
ber accurately  what  transpired. 

Charges  A,  B,  and  C,  given  on  request  of  the  state, 
were  properly  given. — Pitts  v.  State,  140  Ala.  70,  77,  83, 
37  South.  101;  Jones  r.  State,  79  Ala.  23,  25;  Mose  v. 
State,  30  Ala.  211,  231 ;  Owens  v.  State,  52  Ala.  400,  405. 

Charge  27,  requested  by  the  defendant,  was  properly 
refused  as  it  ignores  the  questions  as  to  whether  the  de- 
fendant was  without  fault  in  bringing  on  the  diflSculty, 
also  as  to  whether  the  defendant's  mind  was  impressed 
that  he  was  in  imminent  danger,  also  as  to  whether  he 
could  retreat  without  increasing  his  danger. 

Charge  30,  requested  by  the  defendant,  was  properly 
refused.  It  singled  out  a  part  of  the  evidence,  and  was 
otherwise  faulty. 

Charge  31  is  elliptical  and  argumentative,  and  was 
properly  refused. 

Charge  33  is  unintelligible  and  elliptical,  besides  be- 
ing argumentative,  and  was  properly  refused. 

Charge  36  ignored  the  duty  to  retreat  and  also  the 
question  as  to  whether  the  defendant  was,  in  fact,  im- 
pressed that  he  was  in  imminent  danger,  and  was  prop- 
erly refused. 

Charge  38  is  argumentative,  and  was  properly  re- 
fused. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  save  Dowdell,  C. 
J.,  not  sitting. 
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r Adams  v.  The  State.  1 

Adams  v.  The  State. 

Murder. 

(Decided  January  1,  1912.    57  South.  591.) 

1.  Charge  of  Court;  Weight  of  Testimony. — The  court  refused  to 
charge  that  if  the  state  witnesses  had  exhibited  prejudice  against 
accused  and  had  satisfied  the  jury  that  they  did  not  testify  truly  and 
were  not  worthy  of  belief,  the  jury  could  disregard  their  testimony. 
Held,  by  a  divided  court,  that  under  the  peculiar  circumstances  in 
this  case  that  the  charge  should  have  been  given,  and  that  its 
refusal    was   error    to    reversal. 

2.  Same;  Reasonable  Doubt, — ^A  charge  asserting  that  where  there 
is  a  probability  of  defendant's  innocence,  the  jury  should  acquit 
him,   was   improperly   refused. 

3.  Same. — It  is  proper  to  refuse  a  charge  asserting  that  where 
the  evidence  is  evenly  balanced  the  jury  should  acquit  the  defend- 
ant. 

4.  Arrcfit :  Warrant;  Authority. — Where  two  officers  are  acting  to- 
gether in  attempting  to  make  an  arrest,  and  the  warrant  is  In  the 
possession  of  one  of  them,  it  Is  a  justification  for  both,  and  the 
act  of  one  of  the  officers,  who  does  not  have  the  warrant  in  posses- 
sion In  going  Into  the  house  of  defendant  to  arrest  him  while  the 
officer  with  the  warrant  stands  nearby.  Is  justified  by  the  warrant; 
such  officer  must,  however.  Inform  accused  of  his  authority  and 
produce  the  warrant  before  malting  the  arrest  If  the  warrant  Is 
demanded.     (Sec.  (52«8,  Code  1907.) 

5.  Hotnicidc;  Sc!f -Defense;  Resisting  Arrest. — A  citizen  may  i*e- 
sist  an  unlawful  arrest  but  may  not  use  such  force  as  will  endanger 
the  life  of  the  officer. 

(>.  Ai)tnal  and  Error;  Harmless  Error;  Erithnwe. — Wht^e  a  ques- 
tion Is  asked  the  witness  and  objected  ti),  but  Is  not  answered,  the 
defendant  has  no  cause  of  complaint. 

7.  Trial;  Objection  to  Eridenec ;  J/of/c— Where  the  warrant  was 
introdnceil  In  evidence  without  objection.  It  should  have  been  ex- 
cluded on  ujotlon  If  shown  not  to  1  e  ;:cnnine  or  correct,  but  was 
not  subject  to  objection  to  Its  Introduction. 

(McClellan  ami  Somerville,  J.I.,  dissent.) 

ArPKAL  from  Mont«!;<mitM'y  (Mtv  Conrt. 
Heard  beftue  Hon.  Armstead  Hkown. 
John  Adaius  was  conviftiMl   of  iinirder   in   the  first 
dt^^ree,  and  he  appeals.     R(»vers(»d  and  reinande<l. 
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It  appears  from  the  facts  iu  the  ease  that  BlUugton 
and  Berry,  two  policemen,  went  to  the  home  of  John 
Adams  to  arrest  him  on  a  misdemeanor  charge,  Elling- 
ton l>eing  armed  with  a  warrant  for  his  arrest ;  and  that 
in  attempting  to  make  the  arrest  Berry  was  killed  and 
Ellington  wounded  by  Adams.  The  witnesses  were  the 
wife  of  the  dead  man,  Ellington,  who  was  wounded, 
Julius  Smith,  W.  E.  Holland,  and  Bellinger  Cheney, 
most  of  whom  were  connected  with  the  police  depart- 
ment. The  evidence  was  in  conflict  as  to  how  the  kill- 
ing occurred;  that  for  the  state  tending  to  show  an  out- 
rageous killing,  and  that  for  the  defendant  tending  to 
show  self-defense. 

The  following  charges  were  refused  to  the  defendant  : 
(20)  ''The  court  charges  that  if  the  state's  witnesses 
have  exhibited  pi'ejudice  or  anger  against  the  defend- 
ant, and  satisfied  you  that  they  have  not  testified  truly 
and  are  not  worthy  of  belief,  and  you  think  their  testi- 
mony should  be  disregarded,  you  may  disregard  it  alto- 
gether." (12)  "The  court  charges  that,  if  there  is  a 
prol>ability  of  defendant's  innocence,  you  should  acquit 
him.'^  (5)  "The  court  charges  that,  if  the  oflBcers  went 
into  Adams'  house  to  arrest  him  for  a  misdemeanor  not 
committed  in  the  officers'  presence,  the  officer  not  hav- 
ing the  warrant,  the  officer  was  engaged  in  an  unlawful 
act."  (8)  "The  court  charges  that  the  citizen  may  op- 
pose a  forcible  aggi-ession  upon  him  in  the  execution  of 
an  unlawful  arrest,  even  to  slaying  the  officer  when  the 
arrest  cannot  otherwise  be  prevented."  (22)  "The 
court  charges  that  if  the  evidence  is  evenly  balanced 
the  jury  should  lean  to  the  side  of  mercy  and  acquit  the 
defendant." 

John  S.  Tillby,  for  appellant.  The  court  erred  in  i-e- 
(xiHing  charge  12.— Fleming  V,  The  State,  150  Ala.   19; 


Digitized  by  VjOOQIC 


10  SUPREME  COURT  l^^o*- 

[Adams  v.  The  State.] 

Shaw  V,  The  State,  125  Ala.  80 ;  Ilenderson  v.  The  State, 
120  Ala.  360;  Bones  v.  The  State,  17  Ala.  138;  Simmons 
V.  The  State,  158  Ala.  8,  and  cases  cited.  Charge  20 
should  have  been  given. — Burkett  v.  The  State,  154  Ala. 
19;  Hammond  v.  The  State,  147  Ala.  79;  Story  t\  The 
State,  71  Ala.  336.  Charge  5  should  have  been  given. — 
Knowles  v.  The  State,  24  Ala.  672;  Sec.  6269,  Code  1907. 
Charge  8  should  have  been  given. — Williams  v.  The 
State,  44  Ala.  41 ;  Robertson  v.  The  State,  29  South. 
535;  Miller  v.  The  State,  31  Cr.  Rep.  609.  Charge  22 
should  have  been  given. — Hughes  v.  The  State,  117  Ala. 
25.  Counsel  discuss  objections  to  evidence  but  without 
further  citation  of  authority. 

R.  C.  Brickbll,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.     Ques- 
tions not  answered  cannot  be  made   the  basis  of  a 
complaint. — Jackson  v.  Clopton,  66  Ala.  29 ;  Billingsley 
V.  The  State,  85  Ala.  323;  Cartledge  v.   The  State,  132 
Ala.  17;  Harris  v,  Basden,  162  Ala.  367.    Where  two  of- 
ficers are  acting  in  concert  in  the  execution  of  a  war- 
rant, they  are  each  protected  by   the  same. — Brown  v. 
The  State,  \Q9  A\2i.lQ'y  Spear  v.  The  State,  120  Ala. 
351;  Ward  v,  Deadman,  124  Ala.  288.    This  is  true 
even   if  one   was  a   special   deputy. — Andrews  v.  The 
State,  78  Ala.  483 ;  Parrish  v.  The  State,  130  Ala.  92.    A 
reasonable  doubt  suflScient  to  cause  an  acquittal  must 
grow  out  of  the  evidence. — Rogers  v.  The  State,  117  Ala. 
13 ;  Williams  v.  The  State,  129  Ala.  659 ;  see  also  in  this 
connection. — Heard  v.  The  State,  94  Ala.  100;   David- 
^tate,  167  Ala.  68 ;   Welch  v.  The  State,  156 
ner  v.  The  State,  124  Ala.  1.    Charge  20  was 
used. — Hammond  v.  The  State,  147  Ala.  79; 
''he  State,  154  Ala.  19;  Wright  o.  The  State, 
i. 
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ANDERSON,  J.— Charge  20,  refused  the  defendant, 
is  predicated  upon  an  elementary  rule  of  law,  and  the 
refusal  of  such  a  charge  has  been  frequently  held  to  be 
reversible  error. — Burkett  v.  State,  154  Ala.  19,  45 
South.  682;  Hammo7id  v.  State,  147  Ala.  79,  41  South. 
761.  It  is  true  the  refusal  of  a  similar  charge  in  the 
case  of  Wright  v.  State,  156  Ala.  108,  47  South.  201,  was 
justified,  because  abstract.  We  cannot  say,  however, 
that  the  charge  is  abstract  in  the  case  at  bar,  as  the  re- 
lationship and  association  of  the  deceased  with  many  of 
the  state's  witnesses  could  aflford  an  inference  for  the 
jury  that  the  said  witnesses  were  hostile  to  the  defend- 
ant. Moreover,  the  principal  witness,  Ellington,  was 
engaged  in  the  combat,  and  was  shot  by  the  defendant 
at  the  same  time  that  Berry  was  killed. 

Charge  12,  refused  the  defendant,  has  repeatedly  re- 
ceived the  approval  of  this  court,  and  its  refusal  has 
often  been  pronounced  reversible  error. — Fleming  v. 
State,  150  Ala.  19,  43  South.  219;  Bones  t\  State,  117 
Ala.  138,  23  South.  138;  Whitaker  v.  State,  106  Ala.  30, 
17  South.  456;  Croft  v.  State,  95  Ala.  3,  10  South.  517; 
Bain  v.  State,  74  Ala.  38;  Shaw  v.  State,  125  Ala.  80,  28 
South.  390;  Henderson  v.  State,  120  Ala.  360,  25 
South.  236;  Prince  v.  State,  100  Ala.  144,  14  South.  409, 
46  Am.  St.  Rep.  28;  Nordan  v.  State,  143  Ala.  13,  39 
South.  406. 

It  may  be  conceded  that  the  arrest  in  question,  the 
defendant  having  been  charged  only  with  a  misdemean- 
or not  committed  within  the  presence  of  the  officer, 
could  only  have  been  lawfully  made  under  a  warrant 
(section  6269  of  the  Code  of  1907)  ;  yet  the  state's  proof 
shows  that  Ellington  did  have  a  warrant,  and  the  de- 
ceased. Berry,  was  sent  to  help  arrest  the  defendant, 
and  was  acting  in  concert  with  Ellington  when  he  went 
to  the  house  to  arrest  the  defendant.     Where  two  olH- 
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cers  are  acting  together,  the  possession  of  the  warrant 
by  one  is  suflScient  justification  for  both. — People  v. 
Durfee,  62  Mich.  487,  29  N.  W.  19.  Berry  was  not, 
therefore,  engaged  in  an  unlawful  act  in  going  into  the 
house  of  Adams  to  arrest  him,  although  he  did  not 
have  the  warrant  on  his  person ;  it  l)eing  held  by  Elling- 
ton, who  was  near  by.  It  was  his  duty,  however,  un- 
der section  6268  of  the  Code,  to  inform  the  defendant 
of  his  authority;  and  if  the  warrant  was  demanded  or 
required  he  should  not  have  made  the  arrest  until  the 
warrant  was  produced.  Charge  5,  requested  by  the  de- 
fendant, was  properly  refused.  If  not  otherwise  bad,  it 
was  calculated  to  mislead  the  jury  to  the  belief  that 
Berry  had  no  right  to  act  under  a  warrant  held  by  El- 
lington. 

There  was  no  error  in  refusing  charge  8,  requested  by 
the  defendant.  If  not  otherwise  bad,  it  was  calculated 
to  mislead  the  jury  into  the  belief  that  the  defendant 
would  have  the  right  to  kill  the  officer  while  making  a 
forcible  arrest  under  an  unlawful  warrant,  regardless 
of  the  amount  of  force  used  to  accomplish  said  arrest. 
The  citizen  may  resist  an  attempt  to  arrest  him  which 
is  simply  illegal,  to  a  limited  extent,  not  involving  any 
serious  injury  to  the  officer.  He  is  not  authorized  to 
slay  the  officer,  except  in  self-defense;  that  is,  when  the 
force  used  against  him  is  felonious,  as  distinguished 
from  forcible.  It  is  better  to  submit  to  an  unlawful  ar- 
rest, though  made  with  force,  but  not  with  such  force 
as  to  endanger  the  life  or  limb,  than  to  slay  the  officer. 

There  was  no  error  in  refusing  charge  22,  recjuested 
by  the  defendant.— i/i7Z  v,  State,  156  Ala.  3,  46  South. 
864;  Kirby  v.  State,  151  Ala.  66,  44  South.  38. 

The  appellant  can  take  nothing  by  the  objection  to 
the  question  asked  Ellington  as  to  the  position  of  the 
deceased  when  shot,  as  the  record  shows  that  said  ques- 
tion was  not  answered. 
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There  was  no  error  in  permitting  the  state  to  show 
that  Berry  went  with  Ellington  to  help  make  the  ar- 
rest, and  that  Ellington  had  a  warrant;  for,  as  hereto- 
fore stated,  if  they  were  acting  in  concert,  the  warrant 
was  a  protection  to  both  of  them. 

The  warrant  had  been  introduced  in  evidence  without 
objection  from  defendant,  and  an  objection  to  the  in- 
troduction of  same  after  it  had  already  been  introduced 
was  not  proper  or  appropriate.  If  the  cross-examina- 
tion disclosed  that  it  was  not  correct  or  genuine,  it 
should  have  been  eradicated  by  motion  to  exclude,  and 
not  by  objecting  to  same  after  it  had  previously  been 
introduced.  We  do  not  wish  to  be  understood,  how- 
ever, as  holding  that  the  cross-examination  of  William- 
son discredited  the  warrant,  so  as  to  authorize  the  ex- 
elusion  of  same. 

While  we  have  discussed  only  the  questions  argued, 
the  other  rulings  have  been  considered,  and  we  find  no 
pevereible  errors,  other  than  the  ones  previously  sug- 
gested. 

The  judgment  of  the  city  court  is  reversed,  and  the 
cause  is  remanded. 

Reverscil  and  remanded. 

8iMP^ON  and  Mayfield,  JJ.,  concur  in  the  opinion. 
Saybe,  J.,  concurs  in  the  opinion  and  in  the  reversal  of 
the  case,  but  thinks  that  charge  20,  while  correct,  was 
abstract  in  the  present  case,  and  that  the  refusal  of 
same  was  not  reversible  error.  MgClellan  and  Someb- 
viLLE,  JJ.,  think  that  the  case  should  be  affirmed,  and 
therefore  dissent. 

Justices  McClellan  and  Somerville  are  of  the  opin- 
ion that  the  trial  court  did  not  commit  reversible  error 
in  refusing  special  charges  12  and  20.  That  numbered 
20  obviously  referred,  by  the  employment,  in  its  hypoth- 
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esis,  of  the  term  "exhibited,"  to  manifestations  of  "prej- 
udice or  anger  against  the  defendant"  by  witnesses 
while  before  the  jury  on  the  trial.  There  is  not  a  line 
in  the  bill  of  exceptions  to  justify  that  feature  of  the 
hypothesis  of  charge  20.  It  was  therefore  abstract,  and 
properly  refused,  as  was  expressly  ruled  in  Wright^s 
Case,  156  Ala.  108,  47  South.  201. 

In  several  clearly  expressed  special  charges,  given  at 
the  instance  of  the  defendant,  the  jury  were  advised 
that  they  could  not  convict  the  defendant,  unless  they 
w(»re  convinced  of  his  guilt  beyond  a  reasonable  doubt 
and  to  a  moral  certainty.  It  has  been  often  ruled  here 
"that  a  probability  of  innocence  is  the  equivalent  of  a 
reasonable  doubt  of  guilt." — Sanders  v.  Davis,  153  Ala. 
375,  385,  44  South.  979;  Bones  v,  State,  117  Ala.  134, 
139,  23  South.  138;  Whitaker  v.  State,  106  Ala.  30,  35, 
17  South.  456,  and  other  authorities  therein  cited.  Rea- 
sonable doubt  and  probability  of  innocence  (the  latter 
occurring  in  charge  12),  both  having  reference  to  the 
state  and  degree  of  assurance  requisite  to  justify  a  con- 
viction of  an  accused,  being,  in  law,  equivalent,  the 
court  was  not  obliged  to  reiterate,  in  merely  different 
lanyuaye,  the  same  idea  it  had  expressed,  at  defendant's 
instance,  to  the  jury ;  and  hence  the  court  committed  no 
prejudicial  error  in  refusing  charge  12.  This  court  has 
heretofore  approved  charge  12 ;  but  it  has  not  heretofore 
taken  account  of  the  fact,  present  on  this  appeal,  that 
the  court,  in  other  special  charges  given  for  the  defend- 
ant, instructed  the  jury  with  respect  to  the  approved 
equivalent  of  the  very  essence  of  charge  12.  As  they 
view  the  matter,  any  other  conclusion  would  jeopardize 
solemn  judgments  by  a  mere  play  upon  words. 

Aside  from  this,  however — independent  of  it — they 
are  convinced  from  the  record  that  the  verdict  of  the 
jury  would  not  have  been  different,  had  special  charge 
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12  been  given  to  the  jury,  instead  of  refused.  Being  so 
convinced,  they  conceive  it  to  be  their  duty  to  apply  in 
this  case,  as  the  court  did  in  Pope  v.  State^  174  Ala.  63, 
57  South.  245,  the  first  rule  expressed  in  this  provision 
of  the  statute  (Code,  §  6264),  "But  the  judgment  of  con- 
viction must  not  be  reversed  because  of  error  in  the  rec- 
ord, when  the  court  is  satisfied  that  no  injury  resulted 
therefrom  to  the  defendant,"  and  as  interpreted  in  Den- 
nis' Case,  118  Ala.  72,  79,  23  South.  1002,  1004,  as  fol- 
lows: "We  are  of  the  opinion  the  proper  construction 
of  this  section  of  the  Code  is  that  the  court  must  be  sat- 
isfied that  the  verdict  of  the  jury  would  not  have  been 
different  if  the  charge  had  been  given."  They  therefore 
think  the  judgment  and  sentence  of  law  pronounced  in 
the  city  court  should  be  aflSrmed. 


Robersou  r.  The  State. 

Murder, 
(Decided  February  8,  1912.    57  South.  829.) 

1.  Homicide;  Verdict;  Finding  Degree. — A  conviction  for  murder 
cannot  stand  unless  the  verdict  expressly  finds  the  degree  of  the 
crime  of  murder.  (Sec.  7087,  Code  1907.)  This  Is  not  necessary 
where  the  conviction  is  of  manslaughter. 

2.  Same;  Instructions;  Self-Defense, — Instructions  on  self-defense 
not  hypothecated  on  an  honest  and  reasonable  belief  of  imminent 
danger  and  the  necessity  to  Isill,  held  by  accused,  are  properly  re- 
fused. 

3.  Witnesitcs;  Opinion;  Character  of  Decedent. — A  witnet^s  is  en- 
titled to  give  his  opinion  of  the  character  of  a  decedent  in  his  own 
language,  especially  where  it  appeared  to  be  based  in  part  upon 
the  estimate  of  such  character  in  decedent's  neighborhood;  and 
hence,  was  entitled  to  state  that  decedent  was  of  a  violent  charac- 
ter, although  he  had  never  heard  anyone  else  expressly  state  that 
such  was  his  character. 

4.  Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
if  one  single  fact  was  proved  to  the  satisfaction  of  the  jury,  which 
is  inconsistent  with  the  guilt  of  defendant,  it  is  sufficient  to  raise 
a  reasonable  doubt  requiring  acquittal  should  have  been  given. 
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5.  Home;  Undue  Prominence, — A  charge  asserting  that  the  Jury 
should  cousider  that  defendant  was  Interested  In  the  result  and 
that  If  he  was  convicted,  he  would  be  punished,  singled  out  for 
ct)ninient  a  particular  matter  affecting  the  credibility  of  the  de- 
fendant as  a  witness,  and  was  Improper. 

G.  Appeal  and  Error;  Transcript. — It  Is  suggested  by  the  court 
that  red  Ink  should  not  be  used  in  the  preparation  of  transcript 
although  It  may  be  said  to  have  a  certain  element  of  barbaric  beauty 
and  notwithstanding  the  transcript  Is  prepared  in  a  murder  case. 

Appeal  from  Marion  Circuit  Court. 

H«ard  before  Hon.  C.  P.  Almon. 

Bart  Roberson  was  convicted  of  murder,  and  he  ap- 
|>eate.    Rerersed  and  remanded. 

The  ni)ings  as  to  the  evidence  sufficiently  appear 
fi*om  the  opinion  of  the  court. 

The  fdllowinix  charges  were  refused  to  the  defendant : 
((/)  "I  charge  you,  gentlemen  of  the  jury,  that  if  there 
is  one  single  fact  [jroved  to  the  satisfaction  of  the  jury 
which  is  inconsistent  with  defendant's  guilt,  this  is  suf- 
ficient to  raise  a  reasonable  doubt,  and  the  jury  should 
acquit."  (7)  "If  the  defendant  was  without  fault  in 
bringing  on  the  difficulty,  and  was  in  imminent  peril, 
or  r(*asonably  ai)i)earcd  to  Ik%  of  loss  of  life,  or  of  suf- 
fering gi'eat  bodily  harm,  and  if  he  could  not  retreat 
and  avoid  the  combat  in  safety  to  himself,  then  he  had 
tii(^  right  to  defend  himself  a^inst  an  attack  made  on 
him  by  the  deceased,  even  to  the  taking  of  his  life,  if  it 
re4iH(Hiably  appeared  to  the  defendant  under  all  the  cir- 
cumstances to  bi*  necessary."  (F)  "The  court  charges 
the  jury  that  if  the  defendant  was  without  fault  in 
bringing  (m  the  difficulty,  and  if  at  the  time  of  the  hom- 
icide there  ap[Hmred,  so  apparently  as  to  lead  a  reasona- 
ble man  to  the  l>elief  that  it  actually  existed,  a  present, 
im[>cn(ling,  and  im[>erious  necessity  in  order  to  save  his 
own  life,  or  in  order  to  save  himself  from  fatal  bodily 
harm,  to  kill  the  din-eased,  then  he  had  a  right  to  shoot 
the  deceased,  and  the  jury  must  acquit  him,  on  the 
grounds  of  self-defense." 
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In  his  oral  charge  to  the  jury  the  court  said :  "The 
defendant  was  examined  in  his  own  behalf.  You  should 
weigh  and  pass  on  his  evidence,  as  you  do  that  of  the 
other  witnesses  in  the  case;  but  in  so  doing  you  should 
take  into  consideration  that  he  is  the  defendant,  and 
interested  in  the  result  of  the  case;  that  if  he  is  con- 
victed he  will  suffer  the  punishment  fixed  by  the  jury, 
and  if  he  is  acquitted  he  goes  free,  and  has  no  punish- 
ment to  suffer." 

E.  15.  &  K.  V.  FiTE,  and  A.  H.  Carmichael^  for  appel- 
lant. The  court  should  have  quashed  the  venire  on  mo- 
tion.—^acfc«on  v.  The  State,  55  South.  118;  Sec.  32, 
Acts  1909,  p.  319.  The  court  erred  in  permitting  the 
witness  to  state  that  Bart  Roberson  tried  to  get  him  to 
kill  his  father  and  gave  him  some  whisky.  Counsel  dis- 
cuss other  errors  relative  to  evidence,  but  without  cita- 
tion of  authority.  The  court  erred  in  its  oral  charge 
i*elative  to  the  consideration  of  the  defendant's  testimo- 
ny.—Twcfcer  V,  The  State,  161  Ala.  1 ;  Mills  v.  The  State, 
55  South.  331 ;  Gainor  v.  L.  d  N.,  136  Ala.  244.  Counsel 
discuss  other  portions  of  the  court's  oral  charge,  but 
without  further  citation  of  authority.  Charge  G  should 
have  been  given. — Gaston  v.  The  State,  161  Ala.  37. 
Charge  J  should  have  been  given. — Leonard  v.  The 
State,  150  Ala.  §9;  Hale  v.  The  State,  122  Ala.  89. 
Hale  V.  The  State,  122  Ala.  89.  Charge  F  should  have 
been  given. — Gaston  v.  The  State,  supra;  Watkins  v. 
The  State,  133  Ala.  88.  Charge  C  should  have  been 
given. — Simmons  v.  The  State,  158  Ala.  8;  Walker  v. 
The  State,  153  Ala.  31. 

R.  C.  Brickell,  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State. 
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SAYRE,  J. — Appellant  was  indicted  for  murder  in 
the  first  degree.  The  jury  returned  a  verdict  in  the  fol- 
lowing form :  "We,  the  jury,  find  the  defendant  guilty 
as  charged  in  the  indictment,  and  fix  his  punishment 
at  imprisonment  in  the  state's  penitentiary  for  life." 
For  many  years  the  law  has  required  of  this  court  in 
the  consideration  of  criminal  appeals  that  it  "must  con- 
sider all  questions  apparent  on  the  record  or  reserved 
by  bill  of  exceptions,  and  must  render  such  judgment  as 
the  law  demands." — Code,  §  6264.  For  many  years, 
also,  the  statute  of  this  state  has  required  that,  "when 
the  jury  find  the  defendant  guilty  under  an  indictment 
for  murder,  they  must  ascertain,  by  their  verdict, 
whether  it  is  murder  in  the  first  or  second  degree." — 
Code,  §  7087.  And  the  further  provision  is  that,  "if  the 
defendant  on  arraignment  confesses  his  guilt,  the  court 
must  proceed  to  determine  the  degree  of  the  crime,  by 
the  verdict  of  a  jury,  upon  an  examination  of  the  testi- 
mony, and  pass  sentence  accordingly.'' — lb.  The  reason 
for  this  is  found  in  the  fa(*t  that  the  statute,  for  the 
pur])ose  of  adjusting  the  punishment,  makes  murders 
at  the  common  law  of  a  certain  class,  murders  in  the 
first  degree,  and  all  others  murders  in  the  second  de- 
gree, affixing  difterent  punishments  to  the  different  de- 
greaH.—Watkins  r.  State,  133  Ala.  88,  32  South.  627. 
And  this  court,  in  the  observance  of  .these  statutory  re- 
quirements, has  frequently  and  uniformly  held  that  no 
judgment  of  conviction,  under  an  indictment  for  mur- 
der, can  be  sustained,  unless  the  verdict  of  the  jury  ex- 
pressly finds  the  degree  of  the  crime  of  which  the  de- 
fendant is  convicted. — Storey  v.  State,  71  Ala.  329,  and 
cases  there  cited;  Fuller  v.  State,  110  Ala.  655,  20 
South.  1020.  But  where  the  conviction  is  of  manslaugh- 
ter the  statute  makes  no  such  requirement. — Watkins  v. 
State,  supra.  The  trial  court  clearly  and  correctly 
stated  this  law  to  the  jury  in  its  charge,  but  must  have 
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overlooked  it  when  receiving  the  verdict.  Under  the 
statute  and  the  decisions  the  judgment  of  conviction 
in  this  case  is  fatally  defective  and  must  be  reversed. 

It  having  become  proper  under  the  circumstances  of 
the  case  to  prove  the  character  of  the  deceased  for  peace 
and  quiet  or  for  turbulence  and  violence,  Kite  Scott,  a 
witness  for  the  defendant,  after  he  had  testified  that  he 
had  lived  for  a  number  of  years  in  the  same  neighbor- 
hood with  deceased,  that  he  knew  the  character  of  the 
deceased,  and  that  his  character  was  that  of  a  violent, 
turbulent  man,  when  drinking,  on  cross-examination,  in 
answer  to  the  solicitor's  question,  "Who  did  you  hear 
say  that" :  "I  don't  know  as  any  one  ever  said  them  very 
words.  He  was  suffered  to  be.  I  called  him  that  kind 
of  a  man.  I  didn't  know  what  they  called  him."  Fur- 
ther, he  said  that  he  was  not  basing  his  judgment  on 
what  people  said.  Thereupon,  on  motion  of  the  solici- 
tor, the  court  excluded  all  the  witness  had  said  relative 
to  the  character  of  deceased,  and  to  this  action  of  the 
court  there  was  exception.  The  defendant  was  entitled 
to  the  benefit  of  the  witness'  opinion  as  to  the  character 
of  deceased.  One  may  form  a  valuable  opinion  of  the 
character  of  another  without  hearing  any  specific  dis- 
cussion or  mention  of  that  character. — Hadjo  v.  Good- 
en,  13  Ala.  718;  Dave  i\  State,  22  Ala.  23.  We  learn  a 
man's  general  reputation  and  character  from  the  bear- 
ing of  his  neighbors  and  acquaintances  towards  him. 
Their  attitude  unconsciously  reflects  their  opinion, 
though  nothing  be  said.  To  this,  in  forming  a  compe- 
tent opinion  as  to  character,  a  witness  may  add  his  own 
knowledge.  In  this  case  the  opinion  of  the  witness  ap- 
pears to  have  been  based  in  part  at  least  upon  the  esti- 
mate of  the  neighbors  of  deceased,  and  should  have  gone 
to  the  jury.  There  were,  however,  a  number  of  wit- 
nesses who  testified  to  the  violent  and  turbulent  charac- 
ter of  the  deceased,  when  drinking;  indeed,  that  ques- 


Digitized  by  VjOOQIC 


20  SUPREME  COURT  [VoL 

[Robersou  v.  The  State.] 

tion  was  not  contested  in  the  evidence,  and  it  may  be 
that  on  the  state  of  the  record  thus  shown  we  would  not 
consider  the  particular  bit  of  evidence  in  question  of 
such  importance  as  that  error  in  its  rejection,  standing 
alone,  would  require  a  reversal. 

The  court  erred  in  refusing  charge  C  requested  by  de- 
fendant. This  court  has  held  that  the  charge  ought  to 
be  given. — Simmons  v.  State,  158  Ala.  8,  48  South.  606; 
Walker  v.  State,  153  Ala.  31,  45  South.  640. 

Charges  7  and  F  were  properly  refused  because  they 
omitted  the  postulate,  necessary  to  an  acquittal  on  the 
ground  of  self-defense,  that  the  belief  of  imminent  dan- 
ger and  necessity  to  kill  must  be  honestly  entertained 
by  the  defendant,  as  well  as  be  reasonable. — Griffin  t?. 
State,  1G5  Ala.  29,  50  South.  962.  "The  law  requires 
that  such  belief  must  be  reasonable  and  honestly  enter- 
tained."— Jackson  v.  State,  78  Ala.  471,  Gaston  v. 
State,  161  Ala.  37,  49  South.  876,  wherein  it  differs,  is 
not  to  be  followed.  The  charge  of  somewhat  similar  im- 
port, condemned  in  Watkins  v.  State,  supra,  was  open 
to  more  than  one  objection.  The  court,  having  stated 
one  sufficient  objection,  did  not  think  it  worth  while  to 
state  others. 

As  to  that  part  of  the  court's  oral  charge  which  sin- 
gled out  for  comment  defendant's  interest  in  the  result 
of  the  prosecution  as  affecting  his  credibility,  see 
Tucker  v.  State,  167  Ala.  1,  52  South.  464. 

This  transcript  of  67  pages  is  lettered  throughout  in 
red  ink.  It  may  be  considered  to  have  a  certain  ele- 
ment of  barbaric  beauty  in  it ;  but  to  the  judicial  eye  it 
is  distasteful  and  discomforting,  if  not  positively  harm- 
ful. We  would  suggest  that  the  taste  for  bright  color 
be  not  indulged  in  the  preparation  of  transcripts  to  be 
studied  in  this  court. 

Reversed  and  remanded.    All  the  Justices  concur. 
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McSweaii  v.  The  State. 

Carnal  Knowledge, 

(Decided  February'  8.  1912.     57  South.  732.) 

1.  Ciiwinal  Law;  Judgment;  Capital  Case ;  Waiver ;  Special  Ven- 
ire.— A  failure  to  record  a  waiver  of  a  special  venire  in  a  capital 
ease  does  not  invalidate  a  conviction,  as  such  waiver  may  be  shown 
by  the  bench  notes  made  by  the  trial  Judge.     (Sec.  72(J4,  Code  1907.) 

2.  Same;  Service  of  Indictment. — ^Where  a  special  venire  and  its 
Ker\ice  has  been  waived  by  a  defendant,  it  is  not  necessary  that  a 
copy  of  the  indictment  should  be  served  upon  the  defendant. 

3.  Same;  Presence  of  Accused;  Presumption. — ^Where  trial  was 
begun  and  verdict  rendered  on  the  same  day  a  recital  in  the  judg- 
ment entry  showing  accused's  presence  when  the  trial  began  created 
a  presumption  that  he  was  continuously  present  and  was  present 
when  the  verdict  was  received. 

Dowdell,  C.  J.,  May  field  and  Sayre,  J  J.,  dissent. 

Ai'PBAL  from  Coffee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
Henry  MeSwean  was  convicted  of  a  capital  offense, 
and  he  appeals.    Affirmed. 

J.  A.  Carnley,  for  appellant.  The  judgment  should 
affirmatively  show  an  order  requiring  a  copy  of  the  in- 
dictment against  the  defendant  to  be  served  upon  him 
one  day  at  least  before  the  day  set  for  his  trial. — Sec. 
7840,  Code  1907;  Lomineck  v.  The  State  39  South.  676. 
This  Ls  mandatory. — Spicef^s  Case,  69  Ala.  159;  Oreen 
V.  The  State,  160  Ala.  1.  The  judgment  should  also  af- 
firmatively show  the  presence  of  defendant  when  the 
verdict  was  announced. — Hayes  v.  The  State,  107  Ala. 
1 ;  Wells  V,  The  State,  147  Ala.  142 ;  Cook  v.  The  State, 
6  Ala.  39.  The  judgment  should  affirmatively  show  the 
service  of  a  special  venire  upon  defendant. — Sec.  7263, 
Code  1907 ;  Howard  v.  The  State,  160  Ala.  6 ;  Sec.  32, 
Acts  1909,  p.  318.    The  memorandum  made  by  the  judge 
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in  his  bench  notes  is  no  part  of  the  record  and  can  have 
no  effect. — Winn  v,  McCraney,  156  Ala.  630;  Brightnmn 
V,  Merriwethcr,  121  Ala.  602;  Park  v,  hide,  90  Ala.  248. 

R.  C  Brickell,  Attorney  General,  and  W.  L.  Mar- 
tin^ Assistant  Attorney  General,  for  the  State.  Orig- 
inal papers  are  admissible  where  the  final  record  has 
not  been  made  up. — liiiffinyton  i\  Cook,  39  Ala.  64; 
Wharton  i\  Thomason,  78  Ala.  445;  Duncan  v,  Free- 
man,  109  Ala.  185.  The  bench  notes  are  such  papers. — 
82  Am.  Dec.  172.  All  such  orders  are  considered  as 
emanatinpf  from  the  court,  import  absolute  verity  and 
estop  the  parties  from  disputing  their  correctness. — 
Deslonde  v.  Darrin<jton,  29  Ala.  92;  Keith  i\  Cliatt,  59 
Ala.  408;  Gray  v.  The  State,  63  Ala.  66.  No  injury  is 
shown  to  have  resulted  to  defendant. — VanDyke  v.  The 
State,  22  A\fi.  57;  Curtis  v,  Gaines,  46  Ala.  455;  Ex 
parte  CressweU,  60  Ala.  378;  Buchanan  t\  Thompson. 
70  Ala.  401.  It  is  only  necessary  to  show  a  compliance 
with  the  statute  or  that  it  had  been  waived. — Sec.  7263, 
Code  1907;  Burton  v.  The  State,  115  Ala.  1;  Parnell  v. 
The  State,  129  Ala.  6.  The  judgment  entry  sufficiently 
showed  the  presence  of  the  defendant,  at  least  enough 
to  raise  the  presumption  of  his  continuous  presence. — 
Snow  V.  The  State,  TyS  Ala.  372;  Di(/(js  r.  The  State,  77 
Ala.  70;  Dir  v.  The  State,  147  Ala.  70.  The  defendant 
could  waive  and  <li<l  waive  a  special  venire,  and  it  was 
not  necessary  that  the  special  venire  or  copy  of  the  in- 
dictment be  served  upon  the  defendant. — WUliayns  v. 
The  State,  81  Ala.  1 ;  Driskill  i\  The  State,  45  Ala.  21; 
Wade  r.  The  State,  50  Ala.  104;  Tidwell  v.  The  State,  70 
Ala.  33;  Ezzell  r.  The  State,  54  Ala.  165;  Smith  t\  The 
State,  145  Ala.  17;  Wilson  r.  The  State,  128  Ala.  17; 
Thomas  v.  The  State,  94  Ala.  74.  Counsel  cite  authori- 
ties from  other  jurisdictions  showing  the  effect  of  a 
waiver  of  statutory  requirements. 
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McCLELIjAN,  J. — The  defendant  was  convicted  of 
carnally  knowing  or  abusing  in  the  attempt  to  carnally 
know  a  g:irl  under  the  age  of  12  years;  and  the  penalty 
imposed  was  50  years  imprisonment. 

The  judgment  entry  reads:    "This  the  30th  day  of 
March,  1910,  came  Claud  Riley,  special  solicitor,  who 
prosecutes  for  the  state  of  Alabama,  and  also  came  the 
defendant  in  his  own  proper  person  and  by  attorney, 
and  the  said  defendant,  being  duly  arraigne<l  upon  said 
indictment,  for  his  plea  thereto  says  not  guilty,  there- 
upon came  a  jury  of  twelve  good  and  lawful  men,  to 
wit,  L.  M.  Bowden,  and  eleven  others,  who,  being  im- 
paneled and  sworn,  according  to  law,  upon  their  oaths 
do  say,  'We,  the  jury,  find  the  defendant  guilty  and  fix 
his    punishment    in    the    penitentiary   for  fifty    (50) 
years.' ''     The  trial  was  had  and  concluded  on  the  day 
upon  which  it  was  set,  viz.,  March  30,  1910 ;  and  on  that 
date  sentence,  conforming  to  the  verdict,  was  imposed. 
In  response  to  certiorari  the  clerk  certifies  as  follows : 
"*     *     *     That  I  find  on  the  trial  docket  the  following 
bench  notes,  made  in  said  cause,  to  wit:     ^March  25, 
1910,  Deft,  in  open  court  in  person  and  with  his  attor- 
ney being  duly  arraigned,  pleads  not  guilty,  and  his 
case  is  set  for  trial  on  Wednesday,  March  30,  1910,  and 
the  defendant  in  open  court  and  in  writing  waives  spe- 
cial venire  for  his  trial.    Written  waiver  on  file.'  ^March 
30,  1910.     J.  &  V.  Guilty  and  punishment  fixed  at  50 
years  imprisonment  in  the  penitentiary.'     *Deft.  is  sen. 
to  imp.  in  pen.  for  50  years.'    I  further  certify  that  the 
above  bench  notes  is  all  that  appears  upon  the  record 
and  proceedings  in  said  cause,  and  that  I  do  not  find 
any  agreement  on  file  waiving  special  venire." 

The  crime  charged  being  punishable  capitally,  the 
procedure  requisite  in  such  cases  should,  unless  waived, 
have  been  observed   in   the   trial   of   this  defendant. — 
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Code,  §  7264,  provides :  "At  any  time  before  a  special 
venire  has  been  drawn  for  the  trial  of  any  capital  case, 
if  the  defendant  enters  a  plea  of  guilty  or  in  writing 
waives  the  right  of  a  special  venire,  such  plea  of  guilty 
or  such  waiver  of  special  venire  shall  be  entered  of  rec- 
ord, and,  in  either  event,  no  special  jury  or  venire  shall 
be  necessary  for  the  trial  of  such  case;  but  the  trial  of 
the  cause  shall  be  had  and  the  question  of  the  degree  of 
guilt  must  be  ascertained  and  the  punishment  fixed  by 
a  jury  to  be  selected  from  the  panel  of  regular  petit  ju- 
rors organized  by  the  court  during  the  week  such  case 
is  set  for  trial,  in  the  same  manner  as  juries  are  organ- 
ized for  the  trial  of  felonies  not  capital;  and  the  state 
and  the  defendant  shall  be  allowed  the  same  number  of 
peremptory  challenges  as  they  are  respectively  allowed 
in  the  trial  of  felonies  not  capital.''  Had  the  statute 
been  complied  with,  the  written  waiver  would  have  been 
entered  of  record.  However  important  the  observance 
of  that  feature  of  the  statute  may  be,  it  is,  when  ob- 
served, but  a  ministerial  act  of  the  clerk  of  the  court. 
Its  office  is  to  preserve  a  memorial  of  the  fact  that  the 
prisoner,  capitally  charged,  has  waived  the  special  ve- 
nire which  the  law  provides.  If  the  waiver  has  been 
filed,  the  omission  of  the  clerk  to  comply  with  this  min- 
isterial requirement  of  the  statute  cannot  in  the  very 
nature  of  the  thing  avail  the  prisoner  to  avoid  the  pen- 
alty the  law  imposes.  It  bears  no  relation  to  the  in- 
quiry of  his  guilt  or  innocence.  He  is  not  prejudiced  by 
the  failure  of  the  clerk  to  record  the  evidence  of  his  own 
act,  namely,  his  waiver  of  a  special  venire.  No  judicial 
action,  with  respect  to  the  waiver  contemplated,  is  re- 
quired by  the  statute.  The  court  cannot  deny  the  effect 
of  the  waiver,  as  presented,  when  the  prisoner  presents 
it.  The  court  is  as  powerless  in  that  case  as  when  the 
prisoner  pleads  guilty,  the  other  act  of  the  prisoner, 
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specified  in  the  statute,  whereby  the  provisions  of  law 
for  special  venire  are  rendered  inapplicable,  unobliga- 
tory  in  any  degree.  Hence  it  is  the  act  of  the  prisoner 
capitally  charged  in  waiving  the  special  venire,  which  is 
his  due,  and  not  that  of  the  court,  thus  distinguishing 
that  line  of  decisions  in  which  it  is  held  that  bench 
notes  are  simply  directions  to  the  clerk  what  judgments 
and  orders  should  be  entered  in  expression  of  judicial 
action  of  the  court,  viz. :  Wynn  v,  McCraney,  156  Ala. 
630,  46  South.  854;  Condon  v,  Enger  d  Co.,  113  Ala. 
233,  21  South.  227;  Morgan  v,  Flexner,  105  Ala.  356,  16 
South.  716;  Baker  v.  Swift,  87  Ala.  530,  6  South.  153; 
Parfc  t?.  Ltde,  90  Ala.  246,  7  South.  805;  Brightman  v. 
Meriwether,  121  Ala.  602,  25  South.  994. 

In  this  instance  the  fact  and  form  of  the  waiver  ap- 
pears alone  in  the  bench  notes  on  the  trial  docket  of  the 
court  trying  this  cause.  It  is  urged,  in  effect,  that  the 
bench  notes  cannot  serve  the  purpose  to  show  a  waiver 
in  the  premises,  in  consequence  of  which  the  necessity 
for  the  special  procedure  prescribed  for  capital  cases 
was  avoided.  To  sanction  this  contention  is  to  ignore 
the  bench  notes,  is  to  deny  those  memoranda  any  effect 
whatsoever,  and  so  upon  a  matter  the  verity  of  which 
the  defendant  has  not  disputed  and  does  not  dispute  or 
question  in  any  way.  Mindful  of  the  purpose  and  pro- 
visions of  the  statute  providing  for  the  waiver,  taking 
into  account  the  confirmatory  fact  that  no  objection  to 
being  tried  without  a  special  venire  appears  to  have 
been  interposed  in  the  court  below  by  the  prisoner,  and 
this  while  represented  by  skilled  counsel,  observing  the 
statute  impelled  duty  of  the  court  to  pretermit  the  spe- 
cial venire  when  the  prisoner  has  waived  it,  it  is  clear 
that  the  affirmation  of  fact  made  in  the  bench  notes  can- 
not be  ignored,  cannot  be  disregarded.  Their  recitals 
are  at  least  prima  facie  true — prima  facie  correct.    In 
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determining  the  propriety  and  validity  of  amendments 
mine  pro  tunc,  such  a  memorandum  has  from  an  early 
day  in  our  jurisprudence  been  treated  and  regarded  as, 
at  least,  quasi  record. — Harris  v.  Bradford^  4  Ala.  214, 
221 ;  Glass  v.  Glass,  24  Ala.  468.  Such  dignity  has  been 
accorded  that  character  of  memoranda  in  our  judicial 
processes  as  that  beyond  the  term  in  which  made  final 
permanent  records  of  causes  have  been  conformed  there- 
by and  thereunto.  So  a  discontinuance  of  a  cause  has 
been  avoided  in  consequence  of  amendment  nunc  pro 
tunc  supported  by  such  memoranda. — Yonge  v.  Brox- 
son,  23  Ala.  684.  And  we  know,  as  from  common  knowl- 
edge, that  in  the  actual,  final  transcription  of  the  min- 
utes of  the  courts,  expressing  the  rulings  upon  the 
pleadings  especially,  the  clerical  officers  thereof  avail, 
of  necessity,  of  the  memoranda — the  bench  notes.  Nat- 
urally so,  since  amendment  nunc  pro  tunc  finds  its  first 
aid  in  essential  requisite  in  such  quasi  records  set  down 
by  the  judge.  Accordingly,  the  fact  is  shown  prima  fa- 
cie that  the  defendant  waived  a  special  venire  for  his 
trial. 

Did  this  waiver  carry  with  it  the  avoidance  of  the  re- 
quirement that  an  order  of  the  court  for  the  service  of  a 
copy  of  the  indictment  should  enter  in  capital  cases, 
presents  the  second  and  major  question  discussed  by 
counsel.  The  appellant  was  tried  when  the  jury  law  of 
1909  (Acts  Sp.  Sess.  1909,  pp.  305,  318,  399)  was  in 
force.  In  section  32  thereof  provision  was  made  for 
special  venires  in  capital  cases.  It  did  not  repeal  the 
waiver  statute  before  quoted.  A  pertinent  part  of  that 
section  (32)  reads:  "Whenever  any  person  or  persons 
stand  indicted  for  a  capital  felony,  the  court  must  on 
the  first  day  of  the  term,  or  as  soon  as  practicable  there- 
after, make  an  order  commanding  the  sheriflf  to  sum- 
mon not  less  than  fifty  nor  more  than  one  hundred  per- 


Digitized  by  VjOOQIC 


175]  OP  ALABAMA.  27 

[McSwean  v.  The  State.] 

sons  including  those  drawn  and  summoned  on  the  regu- 
lar juries  for  the  week  set  for  the  trial  of  the  case,  and 
shall  then  in  open  court  draw  from  the  jury  box  the 
number  of  names  required  with  the  regular  jurors 
drawn  and  summoned  for  the  week  set  for  the  trial  to 
make  the  number  named  in  the  order,  and  shall  cause 
an  order  to  be  issued  to  the  sheriff  to  summon  all  per- 
sons therein  named  to  appear  in  court  on  the  day  set 
for  trial  of  the  defendant  and  must  cause  a  list  of  the 
names  of  all  the  jurors  summoned  for  the  week  in  which 
the  trial  is  set,  and  those  drawn  as  provided  in  this  sec- 
tion, together  with  a  copy  of  the  indictment,  to  be  forth- 
with served  on  the  defendant  by  the  sheriff,  and  the  de- 
fendant shall  not  be  entitled  to  any  other  or  further  no- 
tice of  the  juroi'S  summoned  or  drawn  for  his  trial  nor 
of  the  charge  or  indictment  upon  which  he  is  to  be 
trieil/'  It  readily  appears  from  the  special  venire  fea- 
ture of  the  jury  law  of  1909  that  it  superseded  all  other 
statutes  and  enactments  touching  the  service  of  a  copy 
of  the  indictment  on  the  prisoner.  It  is  apparent  that, 
as  provided  for  in  the  jury  law  of  1909,  the  requirement 
that  the  court  cause  the  service  of  a  copy  of  the  indict- 
ment on  the  prisoner  is  but  and  only  a  part  of  the  sys- 
tem pi'escril)ed  for  a  special  venire — a  requirement  that 
is  simply  and  only  a  spoke  in  the  wheel  of  the  special  ve- 
nire. It  is  not  an  independent,  distinct,  prescription  of 
the  law,  as  now  written.  Indeed,  the  term  "together'' 
emphasizes  the  dependence,  in  contemplati(m  of  the 
lawmakers,  of  the  provision  for  a  copy  of  the  indict- 
ment upon  that  for  a  copy  of  the  special  venire.  A  dif- 
ferent conclusion  prevailed  here  under  other  statutes, 
aflBrming  as  distinct,  independent  provisions,  disassoci- 
ated from  the  detailed  provisions  now  of  force  with  re- 
spect to  special  venires. — See  Spicers  Case,  69  Ala.  159, 
among  others  cited  on  brief  for  appellant.     Under  the 
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jury  law  of  1909  the  omission  to  "cause"  a  copy  of  the 
indictment  served  upon  the  defendant  was  not  error  in 
any  degree,  for  it  was  waived  when  the  special  venire 
was  waived.  Having  so  waived  the  legal  requirement 
for  the  special  venire,  all  incidental  prescriptions  of  the 
law  were  likewise  rendered  unobligatory.  His  trial 
was,  then,  to  proceed  as  in  felony  cases,  not  capital. — 
Code,  §  7264. 

There  is  no  merit  in  the  suggestion  that  error  must 
be  predicated  on  the  silence  of  the  judgment  entry  to 
show  the  prisoner's  presence  when  the  verdict  was  re- 
ceived. The  trial  having  been  begun  and  concluded  and 
the  sentence  imposed  during  the  same  day,  and  it  ap- 
pearing from  the  judgment  entry  that  the  defendant 
was  present  in  the  inception  of  the  trial  and  when  the 
sentence  was  imposed,  it  will  be  presumed  that  he  was 
present  continuously. — Dia^s  Case,  147  Ala.  70,  76,  41 
South.  924,  and  authorities  therein  cited. 

No  error  being  shown,  the  judgment  is  affirmed. 

Affirmed. 

Simpson^  Anderson,  and  Somerville,  JJ.,  concur. 
DowDELL,  C.  J.,  and  Mayfield  and  Sayre,  JJ.,  dissent. 

MAYFIELD,  J.— (dissenting.)— But  for  the  decis- 
ion in  this  case,  I  would  have  thought  there  was  no 
doubt  that  a  judgment  of  conviction  and  sentence  in  a 
capital  case  could  not  be  supported  on  appeal,  unless 
the  record  proper  showed  an  order  of  the  court,  setting 
the  day  for  trial  and  directing  a  special  venire  for  the 
trial,  or  a  waiver  thereof,  made  in  the  mode  prescribed 
in  the  mandatory  statutes  on  the  subject.  There  are 
scores,  if  not  hundreds,  of  cases  holding  to  this  effect, 
and  none  to  the  contrary  except  this  one.  This  is  cer- 
tainly a  radical  departure  from  all  former  decisions  of 
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this  court  upon  this  subject;  and  there  are  many  of 
them  which  this,  in  effect,  overrules.  Heretofore,  with- 
out exception,  this  has  been  said  to  be  as  necessary  a 
part  of  the  record,  to  support  a  conviction,  in  a  capital 
case,  as  the  indictment,  the  verdict,  or  the  judgment. 
It  has  been  repeatedly  held  that  no  one  of  these  can  be 
omitted  from  the  record  proper  without  working  a  re- 
versal. One  is  no  more  important  than  the  other.  If 
one  can  be  omitted,  then  all  can  be  omitted,  provided 
they  are  shown  by  parol  or  the  bench  notes. 

The  mandatory  statutes  require,  and  the  Constitu- 
tion guarantees,  not  that  these  requisites  shall  exist, 
but  that  they  shall  appear  of  record  proper,  and  not 
otherwise.  It  is  therefore  just  as  necessary  that  these 
mattera  appear  of  record  proper,  as  it  is  that  they  exist. 
They  are  not  matters  that  can  be  waived,  except  those 
provided  for  in  the  statute,  and  then  only  in  the  mode 
prescribed  by  the  statute,  which  is  that  the  waiver  must 
be  in  writing  and  appear  of  record  proper.  These  mat- 
ters of  record  cannot  be  dispensed  with — not  even  at 
the  direct  request  of  the  accused.  He  cannot  consent 
to  the  omission  of  any  of  these  requisites  from  the  rec- 
ord in  a  capital  case,  so  as  to  cure  the  error.  A  man 
cannot  legally  consent  to  be  tried  for  a  capital  offense 
without  an  indictment;  nor  to  be  convicted  without  the 
verdict  of  a  jury  required  by  law;  nor  to  be  executed 
without  a  judgment  and  sentence  of  the  law  authorizing 
such  execution.  These  requisites  are  not  subjects  of 
waiver,  nor  of  control  by  consent  or  agreement. 

The  majority  in  this  case  have  treated  a  solemn  judg- 
ment and  record  of  a  court  authorized  to  inflict  capital 
punishment  as  a  mere  ministerial  act  of  a  judicial  or 
clerical  oflScer  of  the  court.  If  the  defects  in  this  rec- 
ord were  mere  clerical  omissions  or  misprisions,  I 
would  readily  agree  with  the  majority;  but  they  are  not 
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siieh  errors.  They  concern  matters  of  record  proper, 
without  which  there  can  be  no  valid  judgment  or  sen- 
ten(*e,  mattei's  which  absolutely  admit  of  no  waiver, 
c(msent,  or  substitution,  matters  the  sine  qua  non  of  a 
valid  judgment  of  conviction  or  sentence  in  a  capital 
case.  It  has  been  repeatedly  asserted  by  this  court  that 
these  requisites  in  capital  cases  are  of  prime  importance 
to  a  prisoner  in  securing  his  constitutional  guaranty 
that  "the  right  of  trial  by  jury  shall  remain  inviolate." 
The  acts  complained  of  in  such  cases  are  acts  of  the 
court,  not  those  of  the  judge  or  the  clerk,  and  for  this 
ivason  they  have  always  by  all  English  and  American 
courts  been  considered  parts  of  the  record  essential  to 
support  the  judgments  of  conviction  in  such  cases,  and 
they  must  always  affirmatively  appear  from  the  record 
itself — not  from  the  bill  of  exceptions,  the  bench  notes, 
or  memoranda — to  have  been  performed  by  the  court. 
The  forms  and  the  substanc^e  of  the  records  in  capital 
cast's  are  thus  deeply  imbedded  in  the  foundations  of 
our  law;  an<l,  as  has  l)een  well  said  by  this  and  other 
courts,  they  ought  not  to  be  disregarded,  certainly  not 
when  the  liberty  or  even  the  life  of  the  citizen  depends 
upon  such  record. 

As  to  these  umtters,  it  has  been  uniformly  ruled  ( with- 
out a  solitary  exception,  so  far  as  I  know)  by  this  court 
that  a  prisoner  charged  with  a  capital  offense  who  pro- 
ceeds to  trial  without  objection  as  to  these  acts  which 
are  required  to  be  performed  by  the  court,  and  which 
are  required  to  be  made  a  part  of  the  record,  in  order 
to  support  a  judgment  of  conviction  and  sentence,  does 
not  thereby  waive  his  right  to  insist  upon  such  defect  in 
the  api>ellate  court,  although  no  objection  was  made 
and  no  question  raised  as  to  such  matters  in  the  lower 
court.  As  was  said  by  this  court  (Spicer's  Case,  69  Ala. 
163),  by  Somerville,  J.:   "Unless  the  proper  order  had 
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been  made  [referring  to  the  order  setting  a  day  for  the 
trial,  and  directing  a  special  venire],  no  fair  field  for 
the  exercise  of  an  untrammeled  option  could  be  present- 
ed. We  cannot  judicially  know  that  a  trial  was  not  the 
sole  alternative  to  continued  incarceration."  It  was 
first  said  by  Gipson,  C.  J.,  and  has  often  been  repeated 
by  this  court,  in  speaking  of  the  necessity  of  an  order 
setting  the  day  for  trial  and  for  a  special  venire  in  capi- 
tal cases,  that  these  forms  of  records  are  deeply  seated 
in  the  very  foundations  of  the  law,  and,  as  they  conduce 
to  safety  and  certainty,  they  surely  ought  not  to  be  dis- 
regarded when  the  liberty  or  the  life  of  a  human  being 
is  at  stake.  The  record  in  a  capital  case  like  this  is 
constituted  of  the  proper  and  legitimate  elements  set 
down  in  their  proper  order — elements  by  the  Constitu- 
tion and  the  statutes  made  requisite  to  support  a  judg- 
ment of  conviction  and  sentence. 

As  was  said  by  this  eminent  (^hief  Justice  {Hamilton 
V,  Corn.,  16  Pa.  133,  55  Am.  Dec.  485)  :  "For  it  is  cer- 
tainly not  the  law  that  all  the  gossip  a  clerk  or  prothon- 
otary  writes  down  on  his  docket  ipso  facto  becomes  the 
very  voice  of  undeniable  truth.  The  judges  of  a  court  of 
error  must  determine  for  themselves,  and  consequently 
on  facts,  instead  of  sweeping  assertions."  In  speaking 
of  the  insuflSciency  of  the  record  proper  in  that  case, 
which  was  attempted  to  be  supplemented  by  memor- 
anda from  the  dockets,  the  same  learned  Chief  Justice 
remarked:  "There  is  nothing  on  the  docket  to  show 
even  that  the  prisoner  was  present  when  he  was  sen- 
tenced, except  the  supplementary  memorandum  that 
*he  was  present  in  the  court  from  the  time  of  his  ar- 
raignment up  to  the  time  when  the  sentence  was  passed 
upon  him;  indeed  the  whole  trial,  from  its  commence- 
ment to  its  termination,  was  according  to  law.'  "  Not- 
withstanding this  memorandum,  and  the  fact  that  it 
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was  made  by  the  oflScer  required  to  certify  the  record,  it 
was  held,  and  properly  so  (the  case  being  frequently 
quoted  by  this  court),  that  it  did  not  form  any  part  of 
the  record,  and  could  not  be  looked  to  for  that  purpose. 
In  the  language  of  Lord  Coke :  "Records  are  memorials 
or  remembrances,  in  rolls  or  parchments,  of  the  pro- 
ceedings or  acts  of  a  court  of  justice,  and  are  of  such 
uncontrollable  solemnity  and  verity  that  they  admit  of 
no  averment,  plea,  or  proof  to  the  contrary.  They  are 
the  memorials  of  the  end  of  strife,  when  a  dispute  has 
lK*eu  settled  by  the  judgment  of  the  court."  As  has 
been  well  said,  if  it  were  otherwise,  there  would  be  dif- 
ficulty to  see  where  litigation  would  end.  A  matter  of 
record  can  be  made  so  only  by  inserting  it  in  the  record. 

It  was  said  by  the  Supreme  Court  of  the  United 
States  (Taylor's  Case,  147  U.  S.  695,  13  Sup.  Ct.  479, 
a7  L.  Ed.  337)  that  the  best  definition  of  a  common-law 
record  in  a  criminal  case,  in  the  American  practice,  is 
found  in  McKinney  r.  People,  7  111.  552,  43  Am.  Dec.  65, 
where  it  is  stated  that  in  a  criminal  case,  after  the  cap- 
tion stating  the  time  and  place  of  holding  the  court,  the 
record  should  consist  of  the  indictment  properly  in- 
dorsed, as  found  by  the  grand  jury,  the  arraignment  of 
the  accused,  the  impaneling  of  the  jury,  verdict,  and 
judgment  of  the  court.  Mr.  Chitty,  in  stating  the  con- 
tents of  a  record  in  a  case  of  felony,  says :  "The  record 
states  the  session  of  oyer  and  terminer,  the  commission 
of  the  judges,  the  presentment  by  the  oath  of  the  grand 
jurymen  by  name,  the  indictment,  the  award  of  the  jury 
process,  the  verdict,  the  asking  the  prisoner  why  sen- 
tence should  not  be  passed  on  him,  and  the  judgment  of 
death  passed  by  the  judges.'* — 1  Chitty,  Crim.  Law, 
719. 

Of  course,  some  of  these  matters  are  not  now  appro- 
priate to  our  system.    We  have,  however,  statutes  mak- 
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ing  other  matters  a  part  of  such  record,  and  making 
them  necessary  to  support  convictions  in  such  cases. 
Among  these  requirements  is  the  order  setting  the  day 
tor  trial,  and  providing  for  the  special  venire  from 
which  the  jury  to  try  the  case  shall  be  selected.  There 
is  an  entire  absence  from  this  record  of  any  such  order. 
This  court  has  repeatedly  held  that  this  cannot  be  dis- 
pensed with  in  a  capital  case,  not  even  with  the  consent 
or  by  the  request  of  the  defendant.  No  question  as  to  it 
need  be  raised  in  the  lower  court,  nor  even  in  this  court. 
Our  statute  i-equires  this  court  to  search  the  i-ecords  for 
error.  It  does  not  even  require  the  assignment  of  errors 
by  the  defendant,  nor  the  filing  of  any  brief  calling  at- 
tention to  errors.  Iteing  thus  by  statute  required  to 
search  the  record  for  errors,  and,  if  such  are  found,  to 
i-evei-se  the  case,  it  has  been  repeatedly  decided  by  this 
court  that  this  record  proper  (*annot  be  supplemented  by 
the  lieuch  notes  nor  by  parol  evidence;  that  the  record 
itself,  alone,  must  avouch  its  own  verity,  declare  its 
own  validity,  or  confess  its  invalidity;  that  other  evi- 
dence for  these  purposes  cannot  be  looked  to. 

How  this  court  can  affirm  this  judgment  in  a  capital 
case,  in  the  absence  of  this  part  of  the  record,  I  am  un- 
able to  understand.  The  opinion  it  is  true  seems  to 
proceeil  upon  the  theory  that  under  the  existing  stat- 
utes the  defendant  could  waive  the  necessity  of  the  or- 
der, setting  the  day  and  providing  the  special  venire; 
but  the  bench  notes  are  the  only  evidence  relied  on  to 
show  such  waiver.  In  this  I  think  my  Brothers  have 
fallen  into  grave  error,  for  the  reason  that  the  bench 
notes  are  not  a  part  of  the  record,  and  cannot  be  made 
so  by  this  court.  They  are  not  a  part  of  the  record  of 
the  lower  court,  and  are  not  intended  to  be  such,  but  are 
mere  memoranda,  for  the  aid  of  the  court  and  of  the 
clerk,  in  writing  up  the  judgment  ami  making  the  rec- 
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ord  proper.  They  are  no  more  a  part  of  the  record 
proper  to  support  a  capital  sentence  than  the  indorse- 
ments or  memoranda  of  a  grand  jury  upon  their  docket 
to  the  effect  that  a  certain  indictment  was  found  or  not 
found  would  be  an  indictment.  Such  bench  notes, 
standing  alone,  are  not  appropriate  matter  for  the  rec- 
ord proper,  nor  for  the  bill  of  exceptions.  They  may  be 
looked  to  in  making  up  the  record  proper  or  the  bill  of 
exceptions,  but  per  se  are  not  a  part  of  either;  and,  of 
course,  cannot  be  considered  to  vary,  control,  add  to,  or 
take  from  either  the  record  proper  or  the  bill  of  excep- 
tions. They  are  often  looked  to  or  used  as  evidence  in 
amending  judgments  nunc  pro  tunc;  but,  even  after  a 
judgment  is  amended  in  this  manner,  the  bench  notes 
themselves  do  not  become  a  part  of  the  record,  but  re- 
main merely  evidence  thereof. 

It  has  been  repeatedly  hehl  by  this  court  that  a  de- 
fendant cannot  waive  this  order  of  the  court  setting  the 
day  for  his  trial  and  ordering  the  special  venire.  The 
absence  of  such  order  will  work  a  reversal,  though  the 
defendant  not  only  consented  to  the  omission,  but  re- 
quested a  trial  by  the  regular  venire  for  the  week,  and 
though  he  was  acquitted  of  murder  by  being  convicted 
of  manslaughter.  And  his  case  must  be  reversed  on 
appeal,  though  no  question  was  raised  as  to  the  omis- 
sion in  either  the  lower  court  or  this  court. — Bankhead 
V.  State,  124  Ala.  14,  26  South.  979;  Kilgore  v.  State, 
124  Ala.  24,  27  South.  4.  It  is  true  that  section  7264  of 
the  Code  was  not  in  effect  when  the  Bankhead  and  Kil- 
gore Cases,  supra,  were  decided;  but  it  was  not  the  in- 
tention of  the  lawmakers,  nor  is  it  the  effect  of  that  sec- 
tion, to  dispense  with  the  order  required  to  be  made  by 
section  7263  of  the  Code,  except  in  the  cases  and  in  the 
manner  prescribed  by  section  7264.  This  section  mere- 
ly provides  that  no  special  jury  or  venire  shall  be  neces- 
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sary  for  the  trial  of  such  cases,  if  before  the  special 
venire  has  been  drawn  the  "defendant  enters  a  plea  of 
guilty  or  in  writing  waives  the  right  of  a  special  ve- 
nire," stipulating  that  "such  plea  of  guilty  or  such 
waiver  of  special  venire  shall  be  entered  of  record." 
Consequently  it  is  just  as  necessary  that  this  plea  of 
guilty  or  this  waiver  in  writing  be  entered  of  record  as 
it  is  that  the  order  shall  be  made  setting  the  day  for 
trial  and  for  the  special  venire.  The  statute  is  not  sus- 
ceptible of  any  other  construction,  and  there  is  no  pre- 
tense in  this  case  that  such  a  plea  of  "guilty"  was  filed, 
or  that  such  waiver  was  entered  of  record.  On  the  other 
hand,  the  record  proper  absolutely  refutes  any  such  pre- 
sumption, for  the  reason  that  it  shows  a  plea  of  "not 
guilty,"  and  there  is  no  mention  therein  of  his  having 
waived  a  special  venire. 

I  think  that  the  record  of  this  court  in  the  concrete 
case  l)ears  out  my  position  as  to  the  insufficiency  of  the 
record  to  support  a  judgment  of  conviction  and  sen- 
tence. At  a  former  term  of  this  court,  on  a  call  of  this 
case,  it  was  contended  that,  because  of  this  defect  in  the 
record,  a  certiorari  should  issue  to  the  trial  court  to 
send  up  a  complete  record,  which  writ  was  awarded; 
and  in  response  thereto  the  clerk  of  that  court  certified 
to  us  that  the  record  was  complete,  that  the  only  thing 
tending  to  show  a  waiver  of  a  special  venire  was  certain 
bench  notes  upon  the  trial  docket,  which,  as  shown 
above,  cannot  be  considered  by  this  court  as  part  either 
of  the  record  proper  or  of  the  bill  of  exceptions.  It  is 
matter  foreign  to  the  record  in  this  court,  whatever  ef- 
fect might  be  given  to  such  notes,  in  the  lower  court,  on 
an  application  to  amend  the  judgment  nunc  pro  tunc. 
I  submit  that  it  is  a  reasonable  presumption  that  if  the 
record  could  have  been  amended  in  the  court  below,  so 
as  to  support  the  judgment,  it  would  have  been  so 
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amended,  and,  as  amended,  would  have  been  certified  to 
UH  in  response  to  the  certiorari  issued  for  that  purpose. 
I  am  aware  that  thei-e  is  much  complaint  in  these 
(lays  against  appellate  courts  on  account  of  what  is 
termed  "reversals  on  technical  errors."  To  many  this 
defect  may  seem  a  technical  error;  but,  if  so,  it  is  not 
the  fault  of  this  court  nor  of  any  other  court.  The 
fault  is  in  the  law,  which  it  is  the  duty  of  the  courts, 
not  to  make,  but  to  construe  and  declare.  As  answer- 
ing such  complaints,  the  words  of  Gipson,  C.  J.  (Com- 
monicealth  v.  Lesher,  17  Serg.  &  R.  [Pa.]  164),  are  very 
apt,  and  his  language  has  been  several  times  quoted  in 
the  decisions  of  this  court.  In  speaking  of  the  advant- 
ages which  the  law  has  conferred  upon  the  defendant 
in  criminal  cases,  he  says:  "We  can  have  nothing  to 
do  with  the  unreasonableness  of  this  particular  advant- 
age. Our  jurisprudence  abounds  with  unreasonable  ad- 
vantages enjoyed  by  the  accused.  The  least  slip  in  the 
indictment  is  fatal.  A  new  trial  cannot  be  awarded 
after  an  acquittal  produced  by  the  most  glaring  mis- 
direction, and  the  prisoner  is  to  be  acquitted  wherever 
there  is  a  reasonable  doubt  of  his  guilt.  These  and 
many  other  unreasonable  advantages  the  law  allows  on 
principles  of  humanity  or  policy;  and,  if  the  Legisla- 
ture chooses  to  throw  in  the  full  and  exclusive  benefit 
of  peremptory  challenges,  who  can  object?  No  one  is 
more  thoroughly  convinced  of  the  mischievous  conse- 
quences of  the  act  of  the  assembly  in  practice  and  the 
abstract  propriety  of  the  objection  to  the  juror  here, 
or  is  more  desirous  of  seeing  the  common-law  remedy 
restored  by  the  proper  authority.  But  feeling,  as  I  do, 
a  liorror  of  judicial  legislation,  I  would  suffer  any  ex- 
tremity of  inconvenience,  rather  than  step  beyond  the 
legitimate  province  of  the  court,  to  touch  even  a  hair  of 
any  privilege  of  a  prisoner  on  trial  for  his  life.     That 
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('hief  Justice  argued  very  ill,  who,  in  a  capital  case,  ad- 
mitteil  a  jury  not  freeholders,  saying,  *Why  may  we  not 
make  precedents  to  succeeding  times,  as  well  as  those 
who  have  gone  l^efore  us  have  nmde  precedents  to  us?' 
Such  an  occurrence  in  the  trial  of  Algernon  Sydney  is 
spoken  of  in  terms  of  indignation.  Were  the  judges  to 
set  the  law  to  rights  as  often  as  it  should  differ  from 
their  ideal  standard  of  excellence,  it  is  a  hundred  to  one 
that  their  corrections  would  not  hit  the  taste  of  those 
who  came  after  them ;  and  we  should  have  nothing  but 
corrections,  while  there  would  be  no  guide  in  the  decis- 
ion of  causes  but  the  discretion  of  fallible  judges  in  the 
court  of  last  resort,  and  no  rule  by  which  the  citizen 
might  beforehand  square  his  actions.  ^The  discretion 
of  a  judge,'  said  a  great  English  constitutional  lawyer, 
Lord  Camden,  is  the  law  of  tyrants;  it  is  always  un- 
known ;  it  is  different  in  different  men ;  it  is  casual  and 
depends  upon  constitution,  temper,  and  passion.  In  the 
best  it  is  oftentimes  caprice;  in  the  worst,  it  is  every 
vice,  folly,  and  passion  to  which  human  nature  can  be 
liable.'  I  concede  it  to  be  one  of  the  excellencies  of  the 
common  law  that  it  admits  of  i)erpetual  improvement 
by  accommodating  itself  to  the  circumstances  of  the 
age.  But  every  beneficial  change  has  been  by  grada- 
tions so  slow  as  to  be  absolutely  insensible ;  and  to  pre- 
vent even  those  by  whom  it  was  wrought  from  being 
conscious  of  it."  The  remarks  of  Chief  Justice  Chilton, 
in  Nol€9^  Case,  are  apt  in  this  connection.  That  was  a 
capital  case,  in  which  the  defendant  was  sentenced  to  be 
hanged  for  murder,  and  the  case  was  reversed  solely 
upon  the  ground  of  a  defective  warrant,  under  which 
the  defendant  was  arrested  when  he  committed  the 
homicide  for  which  he  was  tried.  In  concluding  the 
opinion.  Judge  Chilton  said :  "We  are  aware  that  this 
looks  like  a  technical  ground  upon  which  to  reverse  a 
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cause  of  this  grave  importance ;  but  it  is  our  duty  to  de- 
cide the  law  irrespective  of  consequences,  and,  being 
satisfied  that  the  warrant  is  void,  we  have  no  alterna- 
tive but  to  reverse  the  sentence  and  remand  the  cause 
that  the  prisoner  may  be  again  tried." — 24  Ala.  672, 
697. 

•  If  criminal  cases  were  reversed  on  appeal  only  when 
necessary  to  prevent  the  punishment  of  innocent  per- 
sons, no  ground  of  reversal,  if  legal,  would  ever  be  con- 
sidered technical  by  a  just  and  fair  people.  It  is  be- 
cause cases  are  of  necessity  often  reversed  when,  ac- 
cording to  public  opinion,  the  defendant  was  unques- 
tionably guilty,  and  had  received  nothing  but  a  just 
sentence.  It  is  such  cases  as  these  that  cause  the  pub- 
lic to  complain  of  reversals  upon  technical  errors.  But 
here  no  fault  can  be  justly  ascribed  to  the  courts.  They 
are  to  construe  and  declare  the  law  which  casts  its  pro- 
tection over  all  persons  alike.  The  fact  that  a  man  has 
committed  a  crime  does  not  diminish  his  right  to  the 
protection  which  the  law  affords  him.  The  innocent 
man,  equally  with  the  guilty,  is  subject  to  arrest,  trial, 
and  punishment.  If  both  are  convicted,  the  law  pun- 
ished both,  and,  if  acquitted,  both  go  free.  Before 
either  can  legally  be  made  to  suffer  for  a  crime,  he  must 
be  arrested  and  detained  in  the  same  meshes  which  the 
law  has  provided.  The  innocent  and  the  guilty  must  be 
proceeded  against  alike,  step  by  step,  according  to  the 
rules  and  forms  which  the  Constitution,  the  statutes, 
and  the  common  law  have  ordained.  The  law's  forms 
in  such  cases  must  be  pursued,  or  its  penalties  cannot 
be  imposed.  An  innocent  man,  who,  having  been  im- 
prisoned in  due  form,  breaks  prison,  commits  as  great 
an  offense  in  the  eyes  of  the  law  as  if,  being  guilty,  he 
thus  escapes  custody.  On  the  other  hand,  a  guilty  man, 
no  less  than  an  innocent  one,  may  refuse  to  be  commit- 
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ted  to  prison  on  a  warrant  not  conforming  to  the  law. 
The  law  must  treat  all  alike,  whether  innocent  or  guil- 
ty, until  the  judgment  of  the  law  has  been  pronounced 
upon  them.  An  innocent  man  has  no  more  rights  in 
arrest,  detention  and  conviction  than  has  the  guilty 
man.  The  latter  in  a  court  has  the  same  right  to  pro- 
test the  proceedings  against  him  that  he  has  to  declare 
his  innocence.  In  passing  upon  the  question  whether 
or  not  the  record  on  appeal  is  sufficient  to  support  a 
judgment  of  conviction  and  sentence  in  a  capital  case, 
the  question  whether  the  defendant  is  guilty  or  inno- 
cent is  a  matter  of  no  concern  to  the  appellate  court. 
Its  duty  is  the  same  in  either  case.  It  is  the  court's 
business  to  see  that  he  be  not  convicted  except  in  ac- 
cordance with  the  rules  of  procedure  which  the  law  pre- 
scribed, and  to  see  that  that  judgment  is  executed  if  he 
has  been  so  convicted  and  sentenced. 

In  my  opinion  appellate  courts  cannot  afford  to  dis- 
regard the  forms  and  the  sufficiency  of  records  in  capi- 
tal cases  to  support  the  judgments  and  sentences  im- 
posed. It  has  been  well  and  truly  said  that  these  forms 
are  conducive  to  the  liberty  and  safety  of  the  citizen. 
They  are  created  for  that  purpose,  and  the  principle 
has  been  resolutely  maintained,  both  in  England  and  in 
America,  by  the  most  distinguished  jurists  of  these 
countries.  It  is  true  that,  when  instituted,  they  were 
intended  to  prevent  encroachments  upon  the  crown,  as 
well  as  upon  the  liberty  of  the  people  in  times  of  polit- 
ical persecution.  These  forms  were  brought  across  the 
water  by  our  fathers,  and  claimed  as  a  part  of  their 
heritage  of  the  common  law  of  England  J  and,  while  we 
have  abandoned  many  of  the  common-law  forms  which 
were  unsubstantial,  we  have  never  abandoned  those 
which  relate  to  the  trials  affecting  the  life  and  liberty 
of  the  citizen.    Our  Constitutions  guarantee  them,  our 
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statutes  declare  them,  and  they  still  live,  to  protect  the 
life  and  liberty  of  the  citizen.  It  is  very  true  that,  if 
we  were  allowed  so  to  do,  we  might  as  individuals  safe- 
ly presume  that  the  defendant  had  a  fair  and  impartial 
trial  in  the  trial  court,  that  he  there  waived  the  rights 
secured  to  him,  which  the  record  fails  to  show  that  he 
so  waived,  and  that  his  trial  was  in  all  things  right; 
but,  sitting  here  as  a  court,  we  can  only  look  to  the  rec- 
ord, to  this  judgment  and  this  record,  which  will  be 
regarded  as  a  precedent  for  all  time,  and,  if  we  thus 
allow  presumptions  to  be  indulged,  to  supply  omis- 
sions of  these  matters  by  the  Constitution  and  the  stat- 
utes required  to  be  recorded,  it  will  soon  be  deemed 
scarcely  necessary  to  show  by  the  record  any  of  the  im- 
portant safeguards  which  the  Constitution  and  statutes 
and  the  common  law  have  so  long  and  so  strongly  as- 
serted as  a  shield  of  the  liberty  and  life  of  the  citizen. 
It  will  not  do  to  say  that  these  forms  were  intended 
only  to  protect  the  citizen  against  the  despotism  of 
crowns  and  tyrants ;  that  he  needs  no  such  forms  to  pro- 
tect him  in  this  state  during  these  times.  It  has  beea 
well  said  by  a  great  jurist  that  there  is  no  despotism  so 
terrible,  so  cruel,  and  so  unrelenting  as  that  of  the  peo- 
ple themselves  in  times  of  great  tumult  and  excitement,, 
when  passion  and  rage  are  stirred.  These  safeguards, 
these*  stern  and  inflexible  rules  of  law,  are,  during  such, 
times  of  excitement,  the  only  pi'otection  that  the  ac- 
cused citizen  has  against  mock  trials  and  judicial 
lynchings.  In  this  connection  it  may  be  well  to  remem- 
ber the  words  of  Blackstone,  when  comparing  the  Eng- 
lish law  with  that  of  other  countries.  He  said :  "It 
will  afford  pleasure  to  an  English  reader,  and  do  honor 
to  the  English  law,  to  compare  it  with  that  shocking 
apparatus  of  death  and  torment  to  l>e  met  with  in  the 
criminal  codes  of  aliinwt  every  other  nation  in  Europe. 
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And  it  is,  moreover,  one  of  the  glories  of  our  English 
law  that  the  species,  though  not  always  the  quantity  or 
degree,  of  punishment  is  ascertained  for  every  oflfense; 
and  that  it  is  not  left  in  the  breast  of  any  judge,  nor 
even  of  a  jury,  to  alter  that  judgment,  which  the  law 
has  l)eforehand  ordained  for  every  subject  alike,  with- 
out respect  of  persons;  for,  if  judgments  were  to  be  the 
private  opinions  of  the  judge,  men  would  then  be  slaves 
to  their  magistrates,  and  would  live  in  society  without 
knowing  exactly  the  conditions  and  obligations  which 
it  lays  them  under.  And,  besides,  as  this  prevents  op- 
pression on  the  one  hand,  so,  on  the  other,  it  stifles  all 
hopes  of  immunity  or  mitigation,  with  which  an  oflfend- 
er  might  flatter  himself,  if  his  punishment  depended  on 
the  humor  or  discretion  of  the  court." — 2  Cooley's  Bl. 
376. 

I  am  fully  persuaded  that  the  concrete  error  into 
which  my  Brothers  have  fallen  in  this  case  is  that  they 
have  failed  to  distinguish  the  record  in  this  case  from 
thoee  in  cases  like  Paris  v.  State,  36  Ala.  232.  In  my 
opinion  they  have  failed  to  observe  this  distinction 
pointed  out  in  Spicer'a  Case  cited  and  quoted  from  in 
the  majority  opinion.  This  distinction  was  again  point- 
ed out  by  Somerville,  J.,  in  Sylvester  v.  State,  71  Ala. 
24,  where  he  says:  "There  are  few  if  any  preliminary 
proceedings  prior  to  the  verdict  of  more  importance  in 
criminal  trials  than  the  legislative  details  securing  the 
right  to  have  a  fair  and  impartial  jury.  Of  these  the 
most  vital  in  many  cases  often  is  the  order  appointing 
a  day  for  the  trial  and  fixing  the  number  of  jurors  to  be 
summoned.  Such  an  order  should  never  be  made  in  the 
absence  of  a  defendant,  and  we  must  not  presume  he 
was  present  when  the  record  omits  to  show  the  fact  by 
positive  affirmation.  We  believe  it  to  be  the  sounder 
rule,  and  the  one  more  in  harmony  with  the  past  decis- 
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ions  of  this  court  on  similar  questions,  that  the  defect 
presented  for  our  consideration  is  a  reversible  error, 
and  that  the  failure  of  the  prisoner  to  object  was  no 
waiver.  The  distinction  between  the  principle  settled 
here,  and  that  in  Parians  Case,  36  Ala.  232,  is  fully 
pointed  out  in  Spicer  v.  State,  and  nothing  need  be  add- 
ed on  that  point.  The  two  decisions  are  in  perfect  har- 
mony." In  the  case  last  mentioned  the  judgment  of 
conviction  was  reversed,  not  because  no  order  at  all  was 
made  (which  is  a  fact  in  this  case),  but  because  that 
order  failed  to  aflSrmatively  show  that  the  defendant 
was  personally  present  in  court  when  the  order  was 
made,  and  although  the  prisoner  failed  to  object  to  such 
order  or  proceedings  upon  the  trial  in  the  lower  court. 
Since  he  could  not  be  held  to  have  waived  the  privilege 
of  being  present  when  the  order  was  made,  surely  he 
ought  not  to  be  held  to  have  waived  the  making  of  any 
order  in  the  premises. 

This  same  strictness  as  to  what  the  record  proper 
should  show  in  order  to  support  a  judgment  of  convic- 
tion and  sentence  in  a  capital  case  has  been  uniformly 
adhered  to  by  this  court  as  to  many  other  parts  of  the 
record  proper.     This  court  has  not  only  uniformly  re- 
versed, because  of  the  absence  of  material  parts  of  the 
record,  but  repeatedly  reversed  because  of  mere  defects, 
somtimes  very  slight,  as  in  the  last-quoted  case,  where 
the  record  failed  to  show  the  appearance  of  the  pris- 
oner when  the  case  was  set  for  trial,  or  because  of  its 
failure  to  show  his  presence  at  the  rendition  of  the  ver- 
.i:^*  ^y  ^Q  show  that  the  trial  judge  asked  him  if  he  had 
ing  to  say  as  to  why  the  senence  of  the  law  should 
!  pronounced  upon  him,   or  because  it   failed   to 
that  the  jury  by  their  verdict  determined  the  de- 
f  murder  as  the  statute  requires,  notwithstanding 
rdict  found  him  guilty  as  charged  in  the  indict- 
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ment,  and  fixed  a  punishment  which  was  apt  only  as  to 
one  degree  of  murder.  In  another  case,  where  the  mur- 
der was  committed  by  poisoning,  and  the  indictment  so 
alleged,  the  statute  making  murder  by  that  means  mur- 
der in  the  first  degree,  yet  the  judgment  of  conviction 
was  reversed  because  of  a  mere  defect  in  the  record. 

For  these  reasons,  and  many  others  which  might  be 
mentioned  if  time  and  space  allowed,  I  am  fully  per- 
suaded that  my  Brothers  are  in  error  in  their  decision 
of  this  case. 


Ex  Parte  Spivey,  et  al. 

Habeas  Corpus. 
(Decided  January  9,  1912.    57  South.  491.) 

1.  Bail;  Right  of  Accused  to, — Where  defendants  were  Indicted 
for  murder  in  the  first  degree,  tried  under  said  indictment  and  con- 
victed of  murder  in  the  second  degree,  this  was  an  acquittal  of  the 
higher  offense,  and  entitled  defendant  to  admission  to  bail. 

2.  Pleading;  Demurrer;  Effect. — A  demurrer  to  a  plea  confesses 
the  truth  of  its  allegation. 

3.  Criminal  Law;  Former  Jeopardy;  What  Constitutes, — Where 
a  defendant  was  indicted  for  murder  in  the  first  degree,  tried  and 
convicted  of  murder  In  the  second  degree;  that  conviction  operated 
as  a  bar  to  a  further  prosecution  for  murder  in  the  first  degree, 
notwithstanding  such  conviction  was  reversed  for  error  committed 
on  the  trial,  in  ruling  on  a  plea,  since  the  judgment  was  not  invalid, 
but  was  in  full  force  and  effect  until  reversed ;  section  7100,  Code 
1907,  comes  into  operation  only  where  the  judgment  is  arrested  or 
indictment  quashed  on  account  of  defects  therein  or  because  not 
found  by  a  grand  jury  regularly  organized. 

Question  certified  from  Court  of  Appeals. 

The  question  certified  is  as  follows : 

In  the  above  entitled  case  the  Judges  of  the  court  be- 
ing unable  to  reach  an  unanimous  conclusion  or  decis- 
ion, the  undersigned  Judges  of  said  court,  pursuant  to 
the  provisions  of  the  statute  in  such  case  made  and  pro- 
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vided,  hereby  certify  to  the  Supreme  Court  of  Alabama 
for  determination  the  following  questions  of  law  as  to 
which  the  said  Judges  differ,  as  abstract  propositions 
as  directed  and  provided  by  statute : 

Question:  Are  the  defendants  entitled  as  a  matter 
of  right  to  an  order  admitting  them  to  bail  in  a  habeas 
corpus  proceeding  when  it  appears  from  the  record  that 
the  defendants  had  been  indicted  for  murder  in  the  first 
degree  and  were  held  on  mittimus  under  such  indict- 
ment, after  a  trial  had  been  had  which  resulted  in  a  con- 
viction of  murder  in  the  second  degree,  from  which  an 
appeal  was  prosecuted  to  the  Supreme  Court  and  the 
case  reversed  and  remanded  for  the  reason  that  the 
trial  court  erroneously  sustained  the  demurrers  filed  by 
the  State  to  the  defendant's  pleas  in  abatement  setting 
up  as  grounds  for  abating  or  quashing  the  indictment 
that  the  grand  jury  finding  and  returning  such  indict- 
ment was  not  drawn  by  an  officer  designated  to  draw 
the  same  at  the  time  it  was  drawn. 

In  special  term,  this  9th  day  of  August,  1911. 

Foster^  Samford  &  Carroll,  and  Ball  &  Samford, 
for  appellant.  One  indicted  for  murder  in  the  first  de- 
gree and  convicted  of  murder  in  the  second  degree  is 
acquitted  of  the  higher  charge,  and  cannot  be  again 
tried  for  that  offense.— 7?eZ/  v.  The  State,  48  Ala.  684; 
Alitchell  V.  The  State,  60  Ala.  26.  This  being  true,  sec- 
tion 16  of  the  Constitution  operates  to  give  the  petition- 
ers bail  as  a  matter  of  right. 

R.  C.  Brickell^  Attorney  General,  and  W.  L.  Mar- 
tin^ Assistant  Attorney  General,  for  the  State.  No 
jeopardy  is  shown  and  the  cause  having  been  reversed 
petitioner  stands  as  if  indicted  for  murder  in  the  first 
degree. — Finlay  v.  The  State,  61  Ala.  201;  Weston  v. 
The  State,  63  Ala.  155. 
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SIMPSON,  J. — This  is  an  appeal  from  the  decision 
of  the  chancellor  on  a  petition  to  be  allowed  bail.  The 
petitioners  were  indicted  for  murder  in  the  first  de- 
gree, and  convicted  of  murder  in  the  second  degree. 
An  appeal  was  taken  to  this  court;  the  sole  question 
being  whether  the  court  erred  in  sustaining  the  de- 
murrer to  a  plea  that  the  grand  jury  which  found  the 
indictment  was  not  drawn  "in  the  presence  of  the  offi- 
cers designated  by  law."  This  court  reversed  the  case 
on  the  ground  that  said  plea  was  good  and  that  the  de- 
murrer should  have  been  overruled. — Spivey  v.  State, 
57  South.  493. 

No  oral  evidence  was  offered  before  the  chancellor; 
the  claim  of  the  petitioners  being  that  the  record  show- 
ed that  the  petitioners  had  been  tried  on  an  indict- 
ment charging  murder  in  the  first  degree,  and  had 
been  found  guilty  of  murder  in  the  second  degree, 
which,  under  our  decisions,  operated  as  an  acquittal  of 
the  crime  of  murder  in  the  first  degree,  and  entitled  the 
petitioners  to  bail.  It  is  familiar  law  that,  in  order  to 
sustain  a  defense  of  former  jeopardy,  or  former  acquit- 
tal or  conviction,  it  is  necessary  that  the  former  pro- 
ceedings had  been  upon  a  valid  indictment,  on  which  a 
conviction  could  have  been  legally  had. — 12  Cyc.  261, 
265. 

WhDe  it  is  true  that  in  this  case  no  issue  was  taken 
upon  the  facts  alleged  in  the  plea,  yet  the  defendants 
asserted  the  truth  of  those  facts,  the  state,  by  demurr- 
ing to  the  plea,  confessed  the  truth  of  the  allegations, 
and  this  court  reversed  the  case,  holding  that  the  facts 
alleged,  if  true,  established  the  insufficiency  of  the  in- 
dictment, and,  as  a  result,  the  judgment  of  conviction 
against  the  petitioners  has  been  annulled.  There  are  au- 
thorities to  the  effect  that  a  party,  having  obtained  the 
reversal  of  the  judgment  of  conviction  by  setting  up  the 
invalidiy  of  an  indictment,  cannot  be  allowed  to  secure 
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a  further  benefit,  by  claiming  that  the  judgment  of  con- 
viction was  valid,  so  as  to  entitle  him  to  bail.  He  is 
estopped  from  asserting  that  the  judgment  of  convic- 
tion was  valid. — 12  Cyc.  p.  266b;  Joy  v.  State^  14  Ind. 
139,  152;  People  v,  Makim,  61  Hun.  327,  329-330,  15  N. 
Y.  Supp.  917;  mated  Htates  v.  Jones  (C.  C),  31  Fed. 
725,  728;  State  v,  Meekins,  41  La.  Ann.  543,  6  South. 
822,  823. 

It  will  be  noticed,  in  connection  with  w^hat  will  be 
further  said,  that  this  refers  only  to  the  judgment  of 
conviction.  In  our  case  of  Westen  t;.  State,  63  Ala.  155, 
157,  the  cause  was  called  for  trial,  and  after  a  jury  had 
been  impaneled,  and  a  witness  sworn  and  examined,  it 
was  found  that  there  had  been  such  irregularity  in  the 
selection  of  the  grand  jury  as  would  cause  a  reversal  of 
the  judgment  after  verdict  against  the  defendant,  and 
the  judge  stopped  the  case,  quashed  the  indictment,  and 
ordered  tlie  case  to  be  submitted  to  another  grand  jury. 
On  the  second  trial  this  court  held  that  the  defendant 
liad  not  been  in  jeopardy,  saying:  "A  defendant  is 
never  in  jeopardy,  when  the  indictment  against  him  is 
so  invalid  that  a  judgment  upon  it  w^ould  be  annulled 
on  appeal,  no  umtter  what  may  be  the  stage  of  the  pros- 
ecution, when,  for  that  reason,  it  is  quashed."  (Italics 
supplied. ) 

In  the  case  of  Berry  v.  State,  65  Ala.  117,  122,  two 
persons,  B.  and  H.,  were  jointly  indicted  for  murder. 
H.  was  acquitted,  and  B.  found  guilty  of  murder  in  the 
second  degree.  B.  appealed,  and  the  case  was  reversed 
on  account  of  the  failure  to  organize  the  jury  according 
to  law,  though  no  objection  was  raised  to  it  in  the  court 
below  on  that  account,  and  this  court  held  that  the  ver- 
dict and  judgment  operated  as  a  bar  to  another  prose- 
cution of  H.  and  as  a  bar  to  the  prosecution  of  B.  for 
murder  in  the  first  degree.    The  court  held  that  the  de- 
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feet  was  an  error  or  irregularity  rendering  the  judg- 
ment subject  to  be  arrested  on  motion  or  reversed  on 
appeal,  but  that  the  judgment  was  not  void,  but  was  in 
full  force  until  avoided  in  the  proper  manner.  The 
court  does  "not  doubt  that,  if  an  acquittal  is  obtained^ 
because  of  the  insufficiency  of  an  indictment — and  it 
may  be  insufficient,  because  found  by  a  grand  jury  ir- 
regularly impaneled — that  the  judgment  will  not  bar  a 
subsequent  prosecution.  "But,"  says  the  court,  "we 
are  considering  a  different  case — a  judgment  of  acquit- 
tal, rendered  upon  a  full  hearing  of  evidence  before  a 
jury,  in  the  record  of  which  errors  intervened,  which 
did  not  enter  into  or  affect  that  judgment;  errors  which, 
not  affecting  it,  were  thereafter  incapable  of  correction, 
and  into  which  no  inquiry  could  be  made.  For  the  state 
could  not,  because  of  them,  move  in  arrest  of  judgment, 
or  prosecute  a  writ  of  error.  Of  them  the  parties  ac- 
quitted could  not  be  heard  to  complain,  for  they 
wrought  to  them  no  injury.  ♦  ♦  ♦  The  real  and 
only  inquiry  is  whether  the  judgment  of  acquittal  is 
void,  because,  if  an  adverse  judgment  had  been  ren- 
dered, that  judgment  could  have  been  arrested  or  re- 
versed by  the  appellants,  for  a  latent  irregularity  in  the 
proceedings,  available  only  to  them,  which  did  not  enter 
into  or  produce  the  judgment,  and  which  neither  they 
nor  the  state  could  invoke,  to  avoid  it,  in  any  direct  pro- 
ceeding. Does  it  not  result  that  the  state,  by  mere  in- 
direction, mere  evasion,  ♦  ♦  ♦  escapes  from  the  ob- 
ligation of  a  judgment,  which  directly  it  cannot  assail, 
if  the  inquiry  should  be  answered  affirmatively?"  The 
court  goes  on  to  show  that,  while  this  court  was  bound 
to  reverse  the  judgment  of  conviction,  yet  "the  judg- 
ment of  acquittal  of  H.  was  not  and  could  not  be  in- 
quired into ;  for  he  was  not  a  party  to  the  writ  of  error, 
and  from  that  judgment  a  writ  of  error  would  not  lie. 
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Nor  would  it  lie  from  the  judgment  acquitting  B.  of 
mui-der  in  the  fli'st  degree."  The  court  also  says  that, 
if  the  irregularity  had  been  brought  to  the  attention  of 
the  court  below,  "it  could  have  been  only  in  reference  to 
the  judgment  of  conviction  against  B.,  and  not  in  refer- 
ence to  so  much  of  the  verdict  as  acquitted  him  of  mur- 
der in  the  first  degree.  ♦  ♦  ♦  These  verdicts  were 
beyond  the  reach  of  vacation  by  any  tribunal."  The 
court  concluded  that  H.  was  entitled  to  his  discharge, 
and  that  B.  could  not  again  be  tried  for  murder  in  the 
first  degree. 

It  is  true  that  the  reasoning  by  Chief  Justice  Brickell 
in  that  case  seems  somewhat  technical,  yet  it  has  long 
stood  as  the  decision  of  this  court;  and,  following  the 
same  reasoning,  it  cannot  be  said  that  the  judgment  of 
acquittal  of  murder  in  the  first  degree,  in  the  present 
case,  was  t>ased  on  the  informality  in  the  organization 
of  the  grand  jury,  although  the  judgment  of  conviction 
was  subject  to  reversal  by  i*eason  of  said  informality. 
The  statute  provides  for  holding  the  defendant  to  an- 
swer another  indictment  for  the  same  offense  only  when 
judijment  is  arrested ,  or  indictment  quashed^  on  ac- 
count of  defects  therein,  or  because  not  found  by  a 
gmnd  jury  regularly  organized,  etc. — Code  1907,  §  7160. 
The  indictment  was  not  quashed  in  this  case,  but  the 
defendants  were  put  to  trial  on  the  facts,  and  the  jury 
a(*quitted  them  of  murder  in  the  first  degi'ee,  not  on 
account  of  the  defect  in  the  indictment,  but  on  the 
merits  of  the  case;  so  that,  in  addition  to  the  technical 
reasons,  the  spirit  of  the  law  is  complied  with  by  the 
expi-essicm  of  a  jury  on  their  guilt  or  innocence  of  the 
crime  of  murder  in  the  first  degree. 

It  may  l>e  said  that  the  judgment  was  an  entirety, 
and  that  the  reversal  of  it  on  account  of  the  irregularity 
abrogated  the  entire  judgment,  both  as  to  conviction 
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and  acquittal;  but  this  has  not  been  the  theory  upon 
which  this  court  has  acted,  for  it  has  always  held  that 
a  conviction  of  a  lesser  degree  of  homicide  was  an  ac- 
quittal of  the  higher  degree,  and  that,  although  the 
judgment  was  reversed,  the  defendant  could  not  again 
be  tried  for  the  higher  degree. 

It  results  that  the  petitioners  are  entitled  to  bail  as  a 
matter  of  right.    All  the  Justices  concur. 


Blrmlugrham  Railway,  Light  &  Power 
Company  t\  Bush. 

Crossing  Accident. 

(Decided  November  23,  1911.    56  South.  731.) 

1.  Street  Railways;  Injury  to  Pedestrian;  Pleading;  Negligence, 
— In  an  action  for  injuries  for  being  struck  and  injured  by  a  street 
car  wliile  crossing  a  public  street,  a  count  in  the  complaint  which 
alleges  the  injuries  to  have  been  caused  by  the  negligence  of  the 
defendant  in  the  negligent  manner  in  which  it  ran  or  operated  its 
car  sufficintly  charges  negligence  to  be  good  against  demur ror, 
although  the  charge  is  inferential  and  not  categorical. 

2.  Same. — When  it  is  necessary  to  exercise  due  care,  a  failure  to 
do  so  is  negligence,  and  hence,  a  count  alleging  that  plaintiff's  Faid 
injuries  were  proximately  caused  by  the  negligence  of  defendant's 
motorman  In  charge  of  the  operation  of  said  car,  while  acting  within 
the  line  and  scope  of  his  employment,  in  failing  to  exercise  due 
care  after  discovery  of  plaintiff's  peril,  states  a  situation  in 
which  the  defendant  owed  the  plaintiff  the  duty  of  diligence,  even 
though  plaintiff  had  negligently  gone  on  the  track,  and  Is  a  suffi- 
cient statement  of  negligence,  though  it  does  not  aver  that  the 
motorman  negligently  failed  to  use  due  care. 

3.  Same;  Pleading;  Contributory  Negligence. — Where  the  action 
was  for  injuries  received  by  being  struck  by  a  car,  a  plea  setting 
up  plaintiff's  contributory  negligence  proximately  contributing  to 
her  alleged  injury  which  consisted  in  her  going  upon  and  remain- 
ing on  or  dangerously  near  the  railroad  track  of  the  defendant  in 
front  of  or  dangerously  near  to  a  car  then  and  there  approaching 
on  said  track,  while  good  as  against  a  count  in  simple  negligence, 
is  not  good  against  wanton  counts,  or  a  count  charging  a  failure 
of  the  defendant's  motorman  to  use  due  care  after  discovery  of 
peril. 
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4.  Same;  Instructions. — Where,  under  the  evidence,  it  was  a 
question  for  the  jury  to  determine  whether  plalntiflP  was  permanently 
injured  and  if  so,  liow  far  in  the  future  such  injuries  would  aflfect 
her  earning  capacity,  the  court  i)roi)erly  denied  a  charge  asserting 
that  If  the  Jury  believed  the  evidence,  they  could  not  award  plaintiff 
any  damages  for  decreased  earning  capacity ;  such  charge  was  also 
imi)roper  as  pretermitting  the  right  of  plaintiff  to  recover  nominal 
damages  on   that  issue. 

5.  Appeal  and  Error;  Review;  Wrong  Grounds. — ^Where  a  plea 
was  framed  in  the  alternative,  one  alternative  stating  no  defense, 
a  point  not  taken  by  the  demurrer,  and  the  demurrer  was  sua- 
talneil  erroneously  for  the  sole  reason  that  It  stated  a  conclusion, 
the  defect  of  a  bad  alternative  which  was  not  relied  upon  cannot 
be  taken  to  sustain  the  ruling  thereon. 

0.  Same;  Harmless  Error;  Plea  dint/. — Where  the  defendant  filed 
another  plea  under  which  it  had  the  full  benefit  of  the  defense  set 
forth  In  a  plea  to  which  demurrer  was  sustained,  any  error  In 
sustaining  such  demurrer  w^as  harmless. 

7.  Witnesses;  Impeachment;  Necessity  for  Predicate. — ^Where  no 
statement  was  made  to  the  court  as  to  the  purpose  of  the  cross- 
examination  of  a  witness  as  to  statements  made  by  her  In  her 
answers  to  Interrogatories  proi)ounded  before  the  trial,  it  was  not 
necessary  for  the  court  to  inquire  whether  the  purpose  of  such 
cross-examlnntlon  was  to  contradict  and  Impeach  the  witness,  or  to 
test  and  refresh  their  memory,  and  the  court  will  not  be  put  in  error 
for  sustahiing  objections  to  the  questions. 

8.  Same. — Where  It  was  sought  to  Impeach  the  testimony  of  a 
witness  by  showing  confUctlng  statenients  made  In  answers  to  Inter- 
rogatories, the  proper  and  necessary  course  Is  to  put  the  answer  In 
the  hands  of  the  witness,  If  they  can  he  had,  and  ask  him  whether 
It  Is  his  answers  and  depositions,  and  hence,  where  a  witness  was 
simply  questi()ne<l  as  to  whether  or  not  he  hnd  made  a  conflicting 
statement,  without  either  showing  or  an  offer  made  him  to  show 
him  his  deposition,  a  sufficient  predicate  for  impeachment  was 
not  shown. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Lillian  Bush  against  the  Birmingham  Rail- 
way, Light  &  Power  Company,  for  damages  for  injury 
received  in  collision  with  a  street  car  on  a  public 
street.  Judgment  for  plaintiff  and  defendant  appeals. 
Affirmed. 

Tillman,  Bradley  &  Morkow,  and  Charles  E.  Rigb^ 
for  appellant.  The  court  erred  in  overruling  demurr- 
ers to  the  first  count  as  amended. — B,  R,  L.  d  P.  Co.  v. 
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Weathers,  164  Ala.  23;  Republic  I.  d  8.  Co.  v.  Williams, 
53  South.  78.  The  court  erred  in  overruling  demurrers 
to  the  2nd  count.— A.  G.  8.  v,  McWhorter,  156  Ala.  277. 
Counsel  discuss  the  action  of  the  court  in  sustaining  de- 
murrers to  pleas  2,  3  and  4,  but  cite  no  authority  in  sup- 
port thereof.  The  court  erred  in  its  rulings  on  the  evi- 
dence.— Grasselli  Chem.  Co.  v.  Davis,  166  Ala.  477. 
Counsel  discuss  the  charges  refused,  but  without  cita- 
tion of  authority.  They  insist  that  the  court  erred  in 
its  general  charge  to  the  jury  in  the  matter  excepted  to. 
—B.R.L.  &  P.  Co.  V.  Moore,  163  Ala.  45;  Same  v. 
Jones,  146  Ala.  284 ;  Same  v.  Landrum,  153  Ala.  201 ;  A. 
G.  8.  V.  Haribury,  161  Ala.  381,  and  authorities  supra. 

Frank  S.  White  &  Sons,  for  appellee.  The  court  was 
not  in  error  in  its  rulings  on  the  complaint.  The  1st 
count  has  been  approved  in  the  following  cases. — C.  of 
Ga.  V.  Foshee,  125  Ala.  199;  Same  v.  Freeman,  134  Ala. 
354;  J/onf.  St.  Ry.  v.  Armstrong,  123  Ala.  233;  Am.  Bolt 
Co.  V.  Feunell,  158  Ala.  180;  Duncan  v.  St.  L.dS.F., 152 
Ala.  118.  The  same  authorities  show  that  count  2  was 
good.— J/o6t7e  L.  &  R.  Co.  v.  Baker,  158  Ala.  491;  L.  d 
N.  V.  Calvert,  54  South.  185.  Defendant's  second  plea 
is  not  good. — Creola  L.  Co.  v.  Mills,  149  Ala.  482;  0«- 
born  V.  Ala.  8.  &  W.  Co.,  135  Ala.  571;  L.  &  N,  v.  Cal- 
vert, supra.  Besides,  the  plea  is  alleged  in  the  alterna- 
tive.—121  Ala.  224;  94  Ala.  418;  39  South.  830.  The 
defendant  had  the  benefit  of  this  plea  under  others  to 
which  no  demurrers  were  sustained. — B.  R.  L.  d  P.  Co. 
V.  Lee,  153  Ala.  84.  On  these  same  authorities,  demurr- 
ers were  properly  sustained  to  plea  3.  Besides,  this 
plea  was  not  good,  as  to  the  counts  charging  wanton- 
ness, or  subsequent  negligence. — So.  Ry.  v.  Stewart,  153 
Ala.  137;  Duncan  v.  St.  Lous,  supra;  L.  d  N.  v.  Brown, 
121  Ala.  221.    On  the  above  authorities,  the  court  prop- 
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erly  sustained  demurrers  to  plea  4.  Counsel  discuBB 
the  evidence,  but  without  citation  of  authority.  Charge 
5  was  properly  refused. — B.  R.  L.  d  P.  Co.  v.  Landrum, 
supra;  Mont.  8t,  Ry.  v.  Lewis,  148  Ala.  142.  Counsel 
discuss  the  other  charges  refused,  but  without  citation 
of  authority. 

SAYRE,  J. — It  is  averred  in  the  complaint  that 
plaintiff  was  injured  while  crossing  a  public  street  by 
being  struck  by  a  street  car  operated  by  the  appellant 
corporation.  In  count  1  plaintiff  concludes  by  averring 
that  "her  said  injuries  were  caused  by  the  negligence 
of  the  defendant  in  the  negligent  manner  in  which  it 
ran  or  operated  its  car.'^  This  count  is  criticised  as  not 
containing  a  categorical  averment  of  negligence.  Mere 
general  averments  of  negligence  in  cases  of  this  charac- 
ter have  been  so  often  sustained  that  the  principle  in- 
volved is  not  open  to  question.  It  is  curious  to  observe 
that  the  very  effort  to  encourage  and  uphold  the  utmost 
simplicity  of  averment  has  led  to  some  confusion;  the 
result  being  due  perhaps  to  an  effort  in  some  cases  to 
push  the  practice  beyond  all  reason.  However,  in  this 
case,  we  are  unable  to  find  reversible  error  in  the  rul- 
ings on  demurrer.  Substantially  this  form  of  aver- 
ment, though  in  strictness  it  is  inferential,  has  had  in- 
dorsement in  cases  heretofore. — Birmingham  Ry.,  L.  d 
P.  Co,  V.  Adams,  146  Ala.  267,  40  South.  385,  119  Am. 
St.  Rep.  27;  L.  &  N.  R.  R.  Co.  v.  Church,  155  Ala.  329, 
46  South.  457,  130  Am.  St.  Rep.  29 ;  Birmingham  Ry.,  L. 
d  P.  Co.  V.  Haggard,  155  Ala.  343,  46  South.  519.  There 
has  been  no  dissent  from  these  precedents  as  furnish- 
ing a  sensible  and  practical  form  of  averment  in  ordi- 
nary cases  of  this  character.  The  considerations  which 
influenced  the  decision  in  Birmingham  Ry.,  L.  &  P.  Co. 
V.  Weathers,  164  Ala.  23,  51  South.  303,  find  no  field  for 
operation  in  the  case  at  bar. 
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Count  2  concludes  by  averring  that  plaintiff's  "said 
injuries  were  proximately  caused  by  the  negligence  of 
the  defendant's  motorman  in  charge  of  the  operation 
of  said  car,  while  acting  within  the  line  and  scope  of 
his  employment,  in  failing  to  exercise  due  care  after 
discovering  plaintiff's  peril."  In  addition  to  the  points 
taken  against  count  1,  which  are  here  repeated,  appel- 
lant seems  to  insist  that  the  count  is  bad  because  it 
does  not  allege  that  defendant's  motorman  negligently 
failed  to  exercise  due  care.  But  a  failure  to  exercise 
due  care,  where  care  is  demanded,  is  negligence.  The 
count  states  a  situation  in  which  the  defendant  owed 
plaintiff  the  duty  of  diligence  to  avoid  injuring  her 
notwithstanding  she  may  have  negligently  gone  upon 
the  track,  and  was  for  anything  we  see  a  sufficient 
stat^nent  of  negligence  under  the  authority  of  our 
cases. — Southern  Ry,  Co,  v.  Arnold,  162  Ala.  570,  50 
South.  293,  and  cases  supra. 

The  rule  has  been  frequently  held  to  be  that  a  plea  of 
the  plaintiff's  contributory  negligence  must  set  forth 
the  facts  constituting  the  negligence,  and  that  mere  con- 
clusions will  not  suffice.  In  its  second  plea  "defendant 
says  that  plaintiff  was  herself  guilty  of  negligence 
which  proximately  contributed  to  her  alleged  injuries, 
and  that  her  said  negligence  consisted,  in  this :  Plain- 
tiff negligently  went  upon,  or  dangerously  near,  or  re- 
mained upon,  or  dangerously  near,  the  railway  track 
of  defendant  in  front  of  and  in  dangerous  proximity  to 
a  car  then  and  there  approaching  on  said  track."  Ob- 
viously this  plea  was  no  answer  to  the  charge  of  wan- 
ton injury  contained  in  counts  4  and  6.  Count  2  charg- 
ed that  defendant's  motorman  failed  to  exercise  due 
care  after  he  discovered  plaintiff's  peril,  a  charge  of 
subsequent  negligence  as  it  is  commonly  termed. 
Plaintiffs  negligence  in  going  upon  the  track  was  no 
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sufficient  answer  \o  this  count. — L.  d  N.  R.  R.  Co.  v. 
Broim,  121  Ala.  221,  25  South.  609 ;  Central  of  Georgia 
V.  Foahee,  125  Ala.  199,  27  South.  1006.  Other  counts 
proceeded  as  for  simple  initial  negligence.  The  plea  is 
framed  in  the  alternative.  Both  alternatives  must  be 
sufficient.  Probably  the  demurrant  might  have  a  good 
ground  of  demurrer  to  the  second  alternative,  which, 
construed  against  the  pleader,  was  that  plaintiff  re- 
mained upon  or  dangerously  near  the  railway  track  of 
defendant  in  front  of  and  in  dangerous  proximity  to  a 
car  then  and  there  approaching  on  said  track.  That 
these  facts  do  not  per  se  constitute  contributory  negli- 
gence is  clear,  for,  if  so,  no  one  who  is  run  down  by  a 
car  could  ever  recover.  The  plea  needed  a  further  aver- 
ment of  facts  which  would  show  the  act  of  plaintiff  to 
have  been  negligent,  or,  since  the  facts  averred  may  or 
may  not  have  constituted  negligence,  according  to  the 
construction  to  be  put  by  the  jury  upon  the  entire  con- 
text of  the  plaintiflf's  environment  at  the  time,  a  matter 
sometimes  beyond  the  reach  of  specific  allegation,  the 
act  of  plaintiff  should  have  been  averred  to  have  been 
negligently  done.  But  the  demurrer  did  not  take  this 
point.  It  touches  the  question  of  alternative  aver- 
ments only  by  saying  that  the  plea  sets  out  several  de- 
fenses in  the  alternative,  and  that  the  first  alternative 
is  no  answer  to  the  complaint.  In  respect  to  the  first 
alternative  averment  of  the  plea,  to  wit,  that  plaintiff 
negligently  went  upon,  or  dangerously  near,  the  track 
in  front  of  and  in  dangerous  proximity  to  a  car  then 
and  there  approaching  on  said  track,  my  opinion  is  that 
it  sufficiently  states  a  case  of  contributory  negligence. 
Other  rulings  on  demurrers  to  pleas  of  the  same  gen- 
eral character  make  it  apparent  that  the  demurrer  to 
the  plea  in  question  was  sustained  for  the  reason  that  it 
stated  a  mere  conclusion.     L.  &  N.  R.  R.  Co.  v.  Calvert, 
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172  Ala.  597,  54  South.  184,  is  cited  on  appellee's  brief 
as  sustaining  the  ruling  below.  But  I  apprehend  that 
if  the  plea  condemned  in  that  case  had  shown  that  the 
train  was  in  dangerous  proximity  at  the  time  when 
plaintiff  saw  it  approaching  and  measured  the  chance 
of  crossing  the  track,  and  had  alleged  that  thereupon  he 
negligently  attempted  to  cross,  the  ruling  would  have 
been  different.  It  seems  that  the  only  possible  objec- 
tion to  the  plea  in  that  case  in  that  shape  would  have 
been  that  the  plea  failed  to  measure  the  distance.  But 
to  require  in  pleading  the  definition  of  every  word  and 
phrase  like  that  would  lead  only  to  an  interminable 
multiplication  of  words  with  no  countervailing  advan- 
tage in  clearness  of  idea  or  expression.  The  plea  in  the 
shape  I  have  suggested  would  have  advised  the  plain- 
tiff of  every  essential  element  of  the  proposed  defense, 
and  served  every  purpose  of  pleading.  My  conclusion  is 
that  the  plea  in  the  present  case,  as  for  any  objection 
taken  to  it,  was  a  sufficient  answer  to  the  counts  going 
upon  simple  initial  negligence,  and  that  there  was  error 
in  sustaining  the  demurrer.  But  plea  3,  upon  which, 
along  with  others,  the  case  was  tried,  averred  that 
"plaintiff  went  upon  or  dangerously  near  the  railway 
track  of  defendant  in  front  of,  and  in  dangerous  prox- 
imity to,  a  car  then  and  there  approaching  on  said  track 
without  looking  for  the  car  which  struck  her,  or  plain- 
tiff, having  looked  for  said  car,  negligently  failed  to 
(see)  the  same,  or  plaintiff,  having  looked  and  having 
seen  said  car,  nevertheless  negligently  went  upon  or 
dangerously  near  the  railway  track  of  defendant  in 
front  of  and  in  dangerous  proximity  to  said  car."  Un- 
der that  plea,  defendant  had  the  full  benefit  of  the  de- 
fense set  up  in  plea  2.  It  results  that  the  error  in  sus- 
taining the  demurrer  to  plea  2  was  harmless,  and  can- 
not work  a  reversal. 
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The  fourth  and  fifth  assigTimeDts  of  error  proceed 
upon  the  idea  that  pleas  3  and  4  were  sufficient  answers 
to  count  2  because  that  count  failed  to  state  a  case  of 
negligence  on  the  part  of  defendant's  motorman  after 
he  had  discovered  plaintiflf's  peril,  as  it  undertook  to 
do.  But  the  trial  court  had  ruled  otherwise  in  re- 
spect to  the  count,  and  we  have  stated  our  conclusion 
that  there  was  no  error  in  so  ruling. 

Plaintiff  claimed  in  her  complaint  that  she  has  been 
permanently  injured  and  disabled,  and  that  her  inju- 
ries rendered  her  less  able  to  earn  a  livelihood.  Before 
the  trial  she  had  answered  interrogatories  propounded 
to  her  by  the  defendant  under  the  statute  for  the  exami- 
nation of  adverse  parties.  On  cross-examination  at  the 
trial,  testifying  aa  a  witness  in  her  own  behalf,  she  de- 
posed that  her  salary  prior  to  her  injury  had  been  f  lOD 
a  month,  whereupon  defendant  asked  her  this  question : 
^^Isn't  it  a  fact,  Mrs.  Bush,  that  your  salary  was  f  75  a 
month,  and  didn't  you  so  state  in  your  answers  when 
you  answered  the  interrogatories?"  The  court  sus- 
tained the  plaintiff's  general  objection  to  this  question^ 
and  the  defendant  excepted.  Counsel  for  appellee  con- 
cede that  an  inquiry  as  to  the  amount  of  her  salary  be- 
fore her  injury,  omitting  the  remainder  of  the  question^ 
would  have  been  proper,  and  justifies  the  ruling  below 
on  the  ground  that  her  answers  to  the  interrogatories 
were  the  best  evidence  of  what  she  then  said.  Appel- 
lant relies  upon  the  recent  case  of  Orasselli  Chemical 
Co,  V.  Davis,  166  Ala.  477,  25  South.  35. 

In  Gunter  v.  State,  83  Ala.  96,  3  South.  600,  our 
predecessors  held  that  the  trial  court  had  properly  re- 
fused to  permit  a  witness  to  be  interrogated  on  cross- 
examination  as  to  particular  statements  made  before  a 
committing  magistrate  on  preliminary  hearing,  such 
statements  having  been  reduced  to  writing,  and  being 
then  in  court  in  the  possession  of  counsel,  but  not 
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shown  to  the  witness.  It  was  considered  that  the  court 
would  not  undertake  to  inquire  whether  the  purpose  of 
such  a  mode  of  examination  was  to  contradict  and  im- 
peach the  witness,  or  to  test,  or  even  refresh,  his  mem- 
ory. It  is  the  settled  rule  of  this  state,  as  it  is  of  nearly 
all  the  states,  and  as  it  was  in  England  prior  to  1854, 
that  the  proper  and  necessary  course  is  to  put  the  writ- 
ing, where  that  can  be  had,  in  the  hands  of  the  witness^ 
and  to  ask  him  whether  it  is  his  writing  or  deposition. 
— WUls  V.  State,  74  Ala.  24 ;  Phoeniw  Ins.  Co.  v.  Moog, 
78  Ala.  310,  56  Am.  Rep.  SI;  Floyd  v.  State,  82  Ala.  22, 
2  South.  683;  1  Greenl.  Ev.  (16th  Ed.)  §§  463-465a,  and 
notes  to  last-cited  section.  Prof.  Wigmore,  who  edited 
the  sixteenth  edition  of  Greenleaf,  adding  section  465a, 
criticises  this  rule  as  both  unsound  in  principle  and  un- 
fair in  policy,  regards  its  alteration  by  statute  in  Eng- 
land as  a  just  step,  and  regrets  that,  owing  in  part,  as 
he  puts  it,  to  ignorance  of  the  change  and  of  the  reasons 
for  it,  so  many  of  the  courts  of  this  country  came  to 
adopt  the  English  rule  long  after  its  repudiation  in  the 
jurisdiction  of  its  origin.  But  this  court  has  adhered 
to  the  rule  after  knowledge  of  the  change  in  England. — 
Chunter  v.  State,  supra. 

In  Southern  Railway  Co.  v.  Hubbard,  116  Ala.  387, 
22  South.  541,  the  court  pretermitted  as  unnecessary  in 
that  case  a  decision  of  the  question  whether  a  party, 
having  taken  the  deposition  of  his  adversary  under  the 
statute,  may  use  in  evidence  specific  portions  of  the  an- 
swer, not  as  proof  of  the  facts  therein  stated  ( for  it  had 
been  decided  that  if  he  offers  a  part  of  an  answer  in  evi- 
dence he  thereby  makes  the  whole  evidence),  but  for  the 
purpose  of  impeaching  his  adversary  as  a  witness  by 
showing  that  he  has  made  contradictory  statements. 
The  ruling  in  that  case  was  put  upon  the  specific 
ground  that,  if  such  use  of  a  part  of  the  answer  were 
permissible,  yet  no  predicate  had  been  laid  nor  had  the 
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trial  court  been  given  to  understand  clearly  that  the 
part  was  offered  for  the  purpose  of  impeachment  only. 

In  Birmingham  Hailway  Co.  v,  Oden,  164  Ala.  1,  51 
South.  240,  it  was  said  that  "it  would  be  a  perversion  of 
the  purposes  of  the  statute  to  permit  the  rule  of  con- 
struction placed  upon  it  (referring  to  the  staute  for  the 
examination  of  adversary  parties  and  the  decisions 
holding  that,  if  the  party  taking  the  answer  offers  a 
part,  he  makes  the  whole  evidence)  to  be  evaded,  and  a 
part  only  of  the  answer  introduced,  upon  the  suggestion 
of  laying  a  predicate  for  impeachment." 

In  the  Grasselli  Case,  supra,  it  was  said  that  merely 
showing  the  answer  to  the  witness  would  not  be  intro- 
ducing it  in  evidence,  and  the  action  of  the  trial  court 
in  refusing  to  permit  the  defendant  to  lay  a  predicate 
for  impeachment,  by  asking  the  plaintiff  on  cross-exam- 
ination whether  he  had  not  made  contradictory  state- 
ments when  examined  under  the  statute,  was  held  for 
error.  The  effect  of  this  was  to  decide  that  a  party  who 
has  taken  the  deposition  of  his  adversary  under  the 
statute  may  use  a  part  of  it  for  the  single  specific  pur- 
pose of  impeachment  without  making  the  whole  evi- 
dence, and  we  think  this  a  sound  rule.  We  think,  also, 
that,  when  a  party  so  uses  a  part  of  his  adversary's  an- 
swer, the  adversary  party  may  use  such  other  parts  of 
his  answer  as  may  serve  to  explain  the  contradiction. 
It  is  our  further  opinion  that  in  such  cases  the  predi- 
cate for  impeachment  must  be  laid  in  the  manner  pre- 
scribed in  Gunter  v.  State,  supra,  and  the  other  cases  in 
the  same  line. 

Our  conclusion  in  the  case  at  bar  is  that  no  error  ap- 
pears for  the  reason  that  the  purpose  to  impeach  was 
not  stated  to  the  court,  and  because,  as  for  anything 
appearing  in  the  bill  of  exceptions,  the  appellant,  when 
laying  its  predicate,  if  that  was  its  purpose,  did  not 
show,  nor  offer  to  show,  his  deposition  to  the  witness. 
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The  only  other  question  seeming  to  require  attention 
upon  this  appeal  arises  out  of  the  court's  refusal  to 
charge  the  jury  as  follows:  "If  you  believe  the  evi- 
dence, you  cannot  award  any  damages  for  decreased 
earning  capacity."  The  claim  of  the  complaint  in  this 
connection  has  been  stated.  Plaintiflf  at  the  time  of  the 
injury  complained  of  and  since  was  and  is  employed  as 
buyer  in  a  department  store.  Her  duties  keep  her  con- 
stantly on  her  feet.  Testifying  two  years  after  her 
hurt,  she  said  that  she  still  suffered  pain  and  inconven- 
ience from  her  injuries.  A  physician  testified  that  her 
injuries  were  likely  to  remain  with  her  indefinitely  un- 
less corrected.  Of  the  probability  of  correction  he  was 
not  asked  to  say  anything.  On  the  other  hand,  the  evi- 
dence went  to  show  that  since  her  injury  plaintiflf  had 
been  in  the  receipt  of  a  salary  or  wages  equal  to  or  even 
greater  than  that  she  was  earning  at  that  time.  On 
these  facts  we  cannot  say  that  the  jury  were  not  author- 
ized to  infer  that  plaintiff's  earning  capacity  for  the  fu- 
ture would  be  impaired  to  some  extent  by  reason  of  her 
injuries.  However  doubtful  it  may  have  been  that 
plaintiffs  condition  resulted  from  her  contact  with  de- 
fendant's car,  that,  as  well  as  the  question  whether  her 
injuries  were  permanent,  and,  if  so,  to  what  extent  they 
would  in  the  future  aflfect  her  earning  capacity,  were 
questions  for  the  jury,  and  the  charge  under  considera- 
tion was  refused  without  error  on  the  theory  stated  in 
the  recent  case  of  Sloss-Sheffield  Steel  d  Iron  Co.  v. 
Stewart,  172  Ala.  516,  55  South.  785. 

The  judgment  must  be  aflBrmed. 

Affirmed. 

Anderson  and  McClellan^  J  J.,  hold  that  the  demurr- 
er to  plea  2  was  properly  sustained.  Dowdell,  C.  J.,  and 
Simpson^  Maypibld  and  Sombrville,  JJ.,  concur  in  the 
opinion.    All  the  justices  concur  in  the  conclusion. 
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Central  of  Georgrla  Kallway  Company 
V.  White. 

Injury  to  Passenger. 
(Decided  November  10,  1911.    56  South.  574.) 

1.  yew  Trial;  Grounds;  Excessive  Damages. — ^As  the  question  of 
damages  rests  largely  in  the  discretion  of  the  Jury  In  personal  injury 
actions  a  trial  court  will  not  set  aside  a  Judgment  merely  because 
In  its  opinion  it  is  excessive  or  inadequate,  and  where  the  trial 
court  has  declined  to  set  aside  the  verdict,  the  appellate  court 
will  not  substitute  its  Judgment  for  that  of  the  trial  court  and  Jury 
unless  the  amount  is  so  excessive  or  inadequate  as  to  indicate  preju- 
dice, passion,  partiality  or  corruption  on  the  part  of  the  Jury. 

2.  Appeal  and  Error;  Review;  Amount  of  Damages. — Unless  the 
case  presents  extraordinary  features,  where  the  verdict  is  greatly 
above  or  greatly  below  the  average,  it  is  fair  to  infer  that  partiality, 
prejudice,  or  other  improper  motives,  influenced  the  Jury,  thus 
Justifying  the  setting  aside  of  the  verdict. 

3.  Same. — Where  there  had  been  two  trials  on  substantially  the 
same  evidence,  and  there  is  a  large  discrepancy  between  the  two 
verdicts,  such  will  authorize  the  reversal  of  the  Judgment  on  the 
second  trial,  but  unless  the  evidence  on  the  two  trials  Is  substan- 
tially the  same,  the  refusal  of  the  court  to  set  aside  the  verdict  on 
the  second  trial,  which  was  largely  in  excess  of  the  verdict  on  the 
first  trial,  is  not  of  itself  erroneous. 

4.  Same;  Matters  Considered. — In  arriving  at  what  is  a  fair  aver- 
age of  damages  in  similar  cases,  and  determining  whether  the 
damages  awarded  are  excessive  or  Inadequate,  the  court  of  appeal, 
must  resort  to  common  knowledge,  common  experience,  and  general 
observation,  and  apply  the  same  to  the  particular  case  in  hand. 

5.  Same;  Presumption. — In  determining  whether  a  verdict  in  a 
personal  injury  action  is  excessive,  the  court  will  presume  that  the 
Jury  found  that  the  extent  and  nature  of  plain  tiffs  damages  under 
plaintiffs  evidence,  was  true  and  correct,  although  contradicted  by 
defendant's  evidence. 

6.  Damages;  Personal  Injury;  Excessive. — The  facts  of  the  case 
stated  and  other  authorities  examined  and  It  Is  held  that  a  verdict 
for  $1G,000  approved  by  the  trial  court  would  not  be  disturbed  on 
appeal. 

Appeal  from  Jefferson  Circuit  Court. 
Heard  before  Hon.  A.  O.  Lane. 
Action  by  Annie  E.  Wliite  against  the  Central  of 
Georgia  Railway  Company,  for  damages  for  injuries  re- 
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eeived  while  a  passenger.     Judgment  for  plaintiff  for 
$16,000.00,  and  defendant  appeals.    Affirmed. 

London  &  Frrrs^  for  appellant.  Counsel  insist  that 
the  judgment  was  excessive  and  should  be  set  aside,  and 
a  new  trial  ordered.— 93  Pac.  155;  111  S.  W.  542;  92 
Pac.  691;  80  N.  E.  349;  105  S.  W.  160;  106  S.  W.  242; 
103  S.  W.  1102;  99  S.  W.  472  and  915;  215  Fed.  264;  51 
N.  E.  884;  60  K  E.  104;  64  N.  E.  718;  54  Pac.  4;  81  S. 
W.  152;  91  S.  W.  109;  77  S.  W.  127;  79  N.  W.  17;  54  N. 
Y.  S.  958;  94  N.  Y.  S.  150;  46  S.  W.  101;  DuBois  Psy- 
chic Treatment  of  Nervous  Disorders,  357;  Herrick's 
Railway  Surgery,  624;  36  L.  R.  A.  586;  110  S.  W. 
520;  98  S.  W.  1070;  46  South.  59;  80  Pac.  1002;  74  Pac. 
1064;  77  N.  Y.  S.  395;  52  N.  E.  21;  75  N.  E.  797;  82 
S.  W.  827;  29  South.  990;  69  N.  W.  900;  65  S.  W.  959; 
70  N.  E.  855;  103  Wis.  27;  102  Mo.  438;  15  Daley,  374; 
49  Am.  Rep.  729.  It  is  the  function  of  the  Supreme 
Court  and  the  trial  court  in  this  regard  to  limit  the  ex- 
ercise of  the  jury's  discretion  to  reasonable,  practicable 
and  proper  limits. — 130  Ala.  256 ;  73  Ala.  248 ;  95  Ala. 
148;  108  Ala.  233;  97  Ala.  171;  97  Ala.  194. 

Frank  S.  White  &  Sons^  for  appellee.  Counsel  dis- 
cuss the  motion  to  dismiss  the  bill  of  exceptions,  but  in 
view  of  the  opinion,  it  is  not  deemed  necessary  to  here 
set  it  out.  Counsel  discuss  the  evidence,  and  insist  that 
the  court  was  without  error  in  declining  to  set  aside  the 
verdict  and  grant  the  defendant  a  new  trial. — So.  Ry. 
Co.  V.  Crowder,  130  Ala.  265;  Mo7it  T.  Co.  v.  Knahe,  48 
South.  505;  A.  Q.  8,  v.  Bailey,  112  Ala.  167;  Bir.  T.  Co. 
V,  Revielle,  136  Ala.  335;  3  A.  &  E.  Enc.  of  Law,  628; 
Cobb  V.  MaJonc,  92  Ala.  633;  Ala.  Mid.  v.  Johnson,  123 
Ala.  202;  Northern  Ala.  Ry.  Co.  v.  Counts,  in  MSS; 
Mont.  V.  Wyche,  169  Ala.  181 ;  Woodward  I.  Co.  v.  Shee- 
han,  166  Ala.  429. 
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SOMERVILLE,  J.— The  plaintiflf,  a  passenger,  was 
injured  in  a  train  wreck  on  the  defendant's  road  in 
May,  1907.  In  January,  1909,  she  had  verdict  and 
judgment  for  f  16,000  as  compensatory  damages  for  her 
injuries,  including  mental  and  physical  suffering.  The 
defendant  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  excessive  in  amount,  and  now  appeals  from 
the  judgment  of  the  court  overruling  this  motion. 

On  such  an  appeal  the  functions  and  powers  of  this 
court  are  correctly  stated  as  follows : 

"As  the  question  of  damages  is  in  such  cases  a  mat- 
ter of  discretion  for  the  jury,  the  trial  court  will  not 
set  aside  a  verdict  for  damages  merely  because  in  its 
opinion  the  jury  gave  too  much  or  too  little.  And, 
where  a  trial  court  has  refused  to  disturb  a  verdict  on 
account  of  the  amount  of  the  recovery,  the  appellate 
court  is  very  reluctant  to  substitute  its  judgment  for 
that  of  the  jury  and  the  court  below.  To  such  an  ex- 
tent is  the  measure  of  recovery,  where  not  susceptible 
of  a  pecuniary  estimate,  deemed  a  matter  of  discretion 
for  the  jury,  that  the  universal  rule  is  that  a  judgment 
will  not  be  reversed  on  this  ground  alone,  unless  the 
amount  is  so  excessive  or  so  grossly  inadequate  as  to  be 
indicative  of  prejudice,  passion,  partiality,  or  corrup- 
tion on  the  part  of  the  jury." — 8  Am.  &  Eng.  Ency. 
Law^  (2d  Ed.)  628  (cited  in  Mont<jomery  Traction  Co. 
V,  Knahe,  158  Ala.  458,  48  South.  501).  To  the  same  ef- 
fect are  Watson's  Damages  in  Personal  Injury  Cases, 
§§  311,  328,  329,  330;  and  4  Sutherland  on  Damages, 
§  1256.  See,  also,  National  Surety  Co.  v.  Mahry,  139 
Ala.  225,  35  South.  698,  where  a  substantially  similar 
test  is  applied  to  verdicts  involving  punitive,  as  distin- 
guished from  compensatory,  damages. 

The  practical  application  of  this  rule  by  appellate 
courts  to  verdicts  challenged  for  this  alleged  vice  is  a 
matter  of  great  diflBculty  as  w^ell  as  delicacy. 
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As  a  general  guide,  we  approve  the  following  state- 
ment by  Mr.  Sutherland :  "There  is  no  absolute  rule  to 
determine  whether  a  verdict  awards  an  excessive 
amount  or  not.  It  has  been  held  that,  if  the  sum  al- 
lowed is  much  above  or  greatly  below  the  average,  it  is 
fair  to  infer,  unless  the  case  presents  extraordinary  fea- 
tures, that  partiality,  prejudice,  or  some  other  im- 
proper motive  has  led  the  jury  astray." — 4  Suth- 
erland on  Damages,  §  1256,  p.  3669. 

He  adds  in  the  same  connection :  "And  if  there  have 
been  two  or  more  trials  of  an  action,  and  the  evidence 
has  not  been  materially  different  as  to  the  extent  of  the 
plaintiff's  injuries,  a  large  discrepancy  between  the  final 
and  the  previous  awards  will  authorize  the  reversal  of 
a  judgment  for  an  amount  greatly  in  excess  of  that  first 
awarded.  But  the  application  of  this  rule  depends  upon 
the  fact  that  the  evidence  is  substantially  the  same  on 
each  trial."  In  the  present  case  the  defendant  offered 
to  show  the  fact  of  a  former  verdict  for  the  plaintiff  in 
this  case  for  f  10,000.  There  was  no  suggestion,  how- 
ever, that  the  evidence  on  the  two  trials  was  substan- 
tially the  same,  and  hence  we  cannot  put  the  trial  court 
in  error  for  not  considering  that  fact;  and,  the  fact  it- 
self not  being  properly  before  us,  we  can  give  it  no 
weight  here. 

In  arriving  at  what  is  a  fair  average  of  damages  in 
similar  cases,  it  is  evident  that  the  revising  tribunal 
must  resort  to  common  knowledge,  common  experience, 
and  general  observation;  and  must  then  apply  these  to 
the  particular  ease  in  hand. 

The  plaintiff,  a  woman  64  years  of  age,  claims  that 
she  suffered  great  and  enduring  pain  for  many  months 
after  her  injuries  were  received,  and  more  or  less  regu- 
larly ever  afterwards,  due,  as  alleged,  to  severe  concus- 
sion and  contusion  of  her  spine  and  pelvis,  and  result- 
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ing  specifically  in  bladder  disease,  with  chronic  and 
permanent  incontinence  of  urine,  stiffness  of  neck, 
arms,  and  legs,  and  general  impairment  of  health  and 
strength,  amounting  to  practical  and  permanent  physi- 
cal disability.  She  was  confined  to  her  bed,  unable  to 
move  except  slightly,  and  with  torturing  pain,  for  sev- 
eral weeks,  and  to  her  room  for  several  months.  For- 
merly able  bodied  and  active,  she  has  not  been  able  since 
her  injuries  to  attend  to  her  own  wants,  and  locomotion 
is  diflScult,  painful,  and  dangerous.  The  tendency  of 
the  evidence  offered  in  her  behalf,  including  the  testi- 
mony of  herself,  her  daughter,  her  son-in-law,  and  her 
family  physician.  Dr.  Moore,  is  to  support  and  establish 
these  claims  with  respect  to  her  suffering  and  her  phys- 
ical disorders  and  disabilities;  at  least,  it  was  open  to 
the  jury,  in  view  of  all  the  evidence,  to  reach  conclu- 
sions favorable  to  plaintiff's  claims. 

For  the  purposes  of  this  appeal,  therefore,  we  must 
treat  the  ease  as  if  these  injuries  and  resulting  condi- 
tions were  conclusively  established  by  the  evidence  and 
figured  in  the  findings  and  verdict  of  the  jury ;  for,  if  we 
can  reasonably  do  so,  we  are  bound  to  attribute  the  size 
of  the  verdict  to  the  effect  of  the  evidence,  rather  than 
to  passion,  prejudice,  or  other  improper  mental  atti- 
tude of  the  jury. 

A  large  collection  of  personal  injury  cases  reported 
in  the  various  states,  illustrative  of  the  attitude  and 
practice  of  juries  and  courts  with  respect  to  the  amount 
of  damages  to  be  awarded  and  allowed  as  compensation 
Avhere  the  injuries  are  permanent,  and  the  pain  and  suf- 
fering more  or  less  great  and  enduring,  will  be  found  in 
4  Sutherland  on  Damages  (3d  Ed.)  pp.  3C70-3687.  A 
study  of  these  cases  produces  the  impression  that 
neither  courts  nor  juries  have  any  very  definite  notions 
or  standards  in  dealing  with  this  subject.  We  collate  a 
few  of  the  cases  in  which  the  plaintiffs  were  women,  and 
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where  an  earning  capacity  apparently  was  not  consid- 
ered in  the  estimation  of  damages : 

"An  injury  to  a  woman  in  the  prime  of  life  whose  pur- 
suits required  all  her  physical  faculties  and  which  per- 
manently disabled  her  was  not  excessively  compensated 
for  by  f3,500.— Ca/der  v.  Smalley,  66  Iowa,  219,  23  N. 
W.  638,  55  Am.  Rep.  270. 

"A  verdict  for  $5,000  for  injuries  which  permanent- 
ly destroyed  the  use  of  a  lower  limb  of  a  healthy,  active 
woman  of  70  years  was  sustained. — Hinton  v.  Cream 
€ity  R.  Co,,  65  Wis.  323,  27  N.  W.  147. 

"A  woman  aged  57  was  permanently  deprived  of  the 
use  of  her  left  arm,  her  power  to  move  was  impaired,  a 
shoulder  bone  broken,  her  spine  injured  and  her  general 
health  affected,  and  her  system  rendered  more  liable  to 
disease.  A  verdict  for  |5,000  was  not  excessive. — Texas 
Pacific  K  Co,  V,  Davidson,  68  Tex.  370,  4  S.  W.  636. 

"In  Groves  v,  Rochester,  39  Hun.  [N.  Y.]  5,  the  suit 
was  by  a  husband  and  his  wife  to  recover  for  injuries  to 
the  latter,  who  was  28  years  of  age  when  the  accident 
occurred.  The  nature  of  the  injuries  is  not  fully  dis- 
closed by  the  report,  except  that  they  were  severe  and 
her  suffering  has  been  very  great.  She  still  suffers  from 
the  effect  of  them ;  and  medical  opinion  is  that  she  may 
never  fully  recover,  and  that  they  may  materially 
shorten  her  life.    A  verdict  for  $19,000  was  sustained. 

"In  Shaw  v.  Boston  d  W.  R.  Corp,,  8  Gray  [Mass.] 
45,  a  woman  lost  one  arm  and  the  use  of  the  other,  and 
was  much  bruised  and  injured  otherwise  so  as  to  great- 
ly injure  and  impair  her  health  and  memory  and  cause 
constant  pain.  There  were  three  trials  which  resulted 
in  verdicts  for  $15,000,  $18,000,  and  $22,250,  respective- 
ly.   The  last  amount  was  held  not  to  be  excessive. 

"An  injury  to  a  woman  of  60  years,  which  resulted  in 
progressive  paralysis  and  disabled  her  from  following 
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her  business  as  a  midwife  (which  was  lucrative),  waa 
not  excessively  compensated  for  by  f 6,000. — Wardle  v. 
New  Orleans^  etc,  R.  Co.,  35  La.  Ann.  202. 

"A  verdict  for  |6,565  for  injuries  permanently  and 
completely  disabling,  and  leaving  in  a  condition  of  suf- 
fering, a  woman  of  44,  who  had  previously  done  all  her 
housework  and  earned  from  f 6  to  f  12  per  week  besides, 
was  not  disturbed. — Miller  v,  Booiie  County,  95  Iowa,  5, 
63  N.  W.  352. 

"In  a  case  in  which  there  was  great  injury  to  the 
right  arm  and  shouler,  some  of  the  internal  ligaments 
of  the  shoulder  joint  being  seriously  ruptured,  the 
plaintiff  having  suffered  great  pain  for  two  years,  her 
memory  being  impaired,  and  she  being  unable  to  per- 
form services  of  any  value,  a  verdict  for  $15,000  was 
not  disturbed. — Morgan  v.  Southern  Pacific  Co,,  95  Cal. 
510,  30  Pac.  603,  17  L.  R.  A.  71  [29  Am.  St.  Rep.  143]. 

"A  verdict  for  |7,000  in  favor  of  an  unmarried 
woman  of  35,  in  excellent  health,  for  injuries  causing 
great  pain  and  which  disabled  her  for  active  exercise 
and  permanently  shattered  her  nervous  system,  was  up- 
held.— Illinois  Central  R.  Co.  v.  Robinson,  58  111.  App. 
181. 

"Where  the  immediate  injury,  a  wound  on  the  knee, 
caused  a  nervous  shock  which  resulteil  in  the  develop- 
ment of  heart  disease  and  a  nervous  disorder,  both  of 
Avhich  were  probably  permanent,  and  rendered  the 
plaintiff,  a  previously  healthy,  active  woman,  a  helpless 
invalid,  a  judgment  for  flO,000  was  affirmed. — Gallo- 
way V.  Chi<:ago,  etc.,  R.  Co.,  56  Minn.  346,  57  N.  W. 
1058,  23  L.  R.  A.  442,  45  Am.  St.  Rep.  468. 

"A  verdict  for  $17,000  in  favor  of  a  woman  of  35  who 
was,  previous  to  her  injury,  in  good  health  and  able  to 
attend  to  all  her  household  duties,  was  regarded  as  ex- 
cessive for  a  partial  disability,  though  much  suffering 
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had  been  endured.  Some  stress  was  laid  upon  the  fact 
that  the  plaintiff  had  not  been  earning  money,  and  had 
no  qualification  fop  doing  so,  so  far  as  the  evidence  dis- 
closed.— Louisville  &  N.  R.  Co.  v.  Greighton,  106  Ky.  42, 
50  S.  W.  227,  20  Ky.  Law  Rep.  1691. 

"The  sum  of  f  14,000  in  favor  of  a  woman  of  35,  whose 
previous  health  had  been  good,  who  suffered  greatly  and 
who  must  continue  to  suffer  or  submit  to  a  surgical  op- 
eration by  which  the  injured  organs  may  be  removed, 
which  operation  might  imperil  her  life,  is  not  excessive. 
—Illinois  Central  R.  Co,  v.  Cheek,  152  Ind.  663,  678,  53 
N.  E.  641." 

In  this  state  the  only  reported  cases  approximately 
like  the  instant  case  in  the  respects  above  noted  are 
Southern  Railway  Co,  v,  Crawder,  130  Ala.  256,  30 
South.  592,  and  Montgomery  Traction  Company  v. 
Knabe,  158  Ala.  458,  48  South.  501.  In  Crotvder's  Case 
a  woman  whose  age  is  not  shown  was  awarded  f  15,000 
by  the  jury,  and  the  trial  court  declined  to  interfere. 
On  appeal  this  court  said,  per  Sharpe,  J . :  "liJvidence 
which  was  undisputed  tends  to  show  that  by  her  fall 
plaintiff  sustained  serious  hurts,  among  which  was  a 
fracture  of  a  bone  in  the  hip  joint  in  the  treatment  of 
which  she  was  for  several  weeks  kept  prostrate  with  a 
weight  suspended  to  her  foot,  and  that  this  hip  injury 
has  resulted  in  impairment  of  plaintiff's  general  health 
and  a  permanent  stiffening  and  shortening  of  her  leg  to 
an  extent  which  will  henceforth  deprive  her  of  its  nat- 
ural use.  The  jury  was  authorized  to  award  for  recov- 
ery a  sum  which  would  furnish  reasonable  compensa- 
tion for  these  injuries  and  the  suffering  naturally  at- 
tendant thereon.  The  law  committed  the  ascertainment 
of  that  sum  to  the  jury's  discretion,  and  to  the  court  the 
duty,  in  that  regard,  only  of  confining  the  exercise  of 
that  discretion  to  reasonably  proper  and  practicable 
limits.     In  the  record  we  do  not  find  warrant  for  de- 
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daring  that  the  trial  court  erred  in  determining  these 
limits  were  not  exceeded."  In  Knah&s  Case  a  woman 
75  years  of  age  was  awarded  f  12,500  by  the  jury,  which 
Avas  reduced  by  the  trial  court  to  |10,000.  In  this  case 
the  plaintiff's  leg  was  amputated,  and  on  appeal  this 
court  said,  per  Denson,  J. :  "♦  ♦  ♦  The  testimony 
further  showed  that,  while  plaintiff  was  75  years  old, 
her  physical  condition  prior  to  the  injury  had  been  very 
good  for  a  lady  of  her  age,  that  she  was  active,  able  to 
walk  downtown  and  return,  and  attend  to  her  flowers; 
that  since  the  injury  plaintiff  suffers  almost  constantly 
and  is  very  weak;  that  she  cannot  go  about  otherwise 
than  in  a  roller  chair,  being  too  weak  to  walk  on 
crutches.  ♦  ♦  ♦  Considering  the  elements  of  dam- 
age in  the  case,  and  remembering  that  the  authority 
vested  in  courts  to  disturb  the  verdict  of  a  jury  on  the 
ground  of  excessive  damages  is  one  which  should  be  ex- 
ercised with  great  caution  and  discretion,  (we)  are 
constrained,  under  the  circumstances  in  proof,  to  hold 
that  the  ruling  of  the  trial  court  declining  to  set  aside 
the  verdict  after  its  reductio^  to  |10,000  should  not  be 
disturbed.''  In  view  of  the  principles  of  law  which  tem- 
per and  restrain  our  action,  and  in  the  light  of  the 
precedents  before  us,  we  are  unable  to  say  that  we  are 
reasonably  satisfied  that  the  large  amount  of  this  ver- 
dict is  the  result  of  passion,  prejudice,  partiality,  or 
corruption  on  the  part  of  the  jury.  As  jurors,  or  as 
independent  critics,  we  might  not  hesitate  to  disap- 
prove a  verdict  which  dispenses  damages  with  so  lavish 
a  hand  as  this;  but,  as  an  appellate  tribunal,  whose  re- 
visory powers  are  guided  and  controlled  by  clearly  de- 
fined limitations,  we  do  not  feel  authorized  to  set  it 
aside,  especially  in  the  face  of  the  refusal  of  the  trial 
judge  to  do  so. 

The  judgment  is  afBrmed. 

Affirmed.    All  the  Justices  concur. 
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Rice  r.  Southern  Railway  Company. 

Crossing  Accident. 

(Decided  November  21.  1911.    50  Soutli.  587.) 

1.  Railroads;  Trespassers;  Duty  Owed, — A  railway  company 
owes  the  duty  to  a  trespasser  not  to  willfully  or  wantonly  injure 
him,  or  uot  negligently  to  do  so,  after  discovering  his  peril. 

2.  Same;  Pleading;  Complaint. — A  complaint  alleging  that  de- 
fendant througjh  its  agents  or  servants  so  negligently  operated  one 
of  its  train  that  It  caused  the  death  of  plaintiff's  intestate,  without 
alleging  the  relation  or  the  condition  or  circumstances  surrounding 
the  accident,  fails  to  disclose  that   plalntlflTs  Intestate  was  not  a 


3.  Discovery;  Interrogatories ;  Answers. — Where  an  answer  to  an 
interrogatory  is  not  shown  not  to  lie  pertinent,  it  should  not  be 
stricken  out  merely  because  It  is  Irresiwnslve. 

4.  Appeal  and  Error;  Record;  Questions  Presented. — Where  the 
count  on  which  the  case  was  tried  is  not  disclosed  by  the  record, 
this  court  cannot  review  the  rulings  of  the  trial  court  upon  evidence 
and  instructions  relative  to  such  count. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Action  by  W.  F.  Rice  as  administrator,  against  the 
Southern  Railway  Company,  for  damages  for  the  death 
of  his  intestate.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Count  1  is  as  follows :  Plaintiff  claims  of  defendant 
the  sum  of  |25,000.00,  as  damages  for  that,  heretofore, 
on  or  about  April  18th,  1910,  defendant  owned  a  rail- 
road through  the  town  of  Hillsboro,  Lawrence  County, 
Alabama,  and  ran  and  operated  trains  thereon  as  a  car- 
rier of  passengers  and  freight  for  hire,  on  said  above 
named  date,  and  at  or  near  Hillsboro  in  Lawrence 
County,  Alabama,  defendant,  through  its  agents  or  serv- 
ants, so  negligently  operated  one  of  its  trains  that  it 
caused  the  death  of  plaintiff's  intestate,  to  his  damage. 
The  12th  interrogatory  inquired  as  to  the  crossing  of  a 
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public  road  at  a  place  known  as  Old  Hillboro,  and  if  the 
train  was  going  in  that  direction,  and  how  far  the  train 
was  from  the  crossing  when  the  man  was  killed,  and  if 
it  was  in  sight  of  the  crossing  within  the  view  of  the 
engineer  and  fireman  at  that  time,  and  had  the  engine 
blown  the  whistle  for  the  crossing  before  the  man  was 
killed,  and  if  at  the  time  the  engineer  was  looking  ahead 
down  the  track  for  obstructions,  or  objects  on  or  near 
the  track,  and  if  so  how  far  ahead  could  he  see.  In  an- 
swering the  interrogatories,  the  engineer  stated  among 
other  things,  that  he  was  ringing  the  bell  as  he  ap- 
proached this  crossing,  and  plaintiff  who  had  pro- 
pounded the  interrogatories  under  the  statute  moved  to 
exclude  so  much  of  the  answer  as  is  set  out  above  be- 
cause not  responsive  to  the  interrogatories.    • 

Chbnault  &  Chenault^  and  E.  W.  Downing^  for  ap- 
pellant. The  court  committed  error  in  sustaining  de- 
murrer to  the  1st  and  3rd  counts. — H,  A,  <&  B,  R.  R.  Co. 
V.  Rohhins,  124  Ala.  113;  West  Pratt  C.  Co.  v.  An- 
drews, 43  South.  348;  L.  &  N.  v.  Jones,  83  Ala.  376.  The 
answer  is  irresponsive  to  the  question,  and  should  have 
been  stricken. — First  Nat.  Bank  v.  Leland,  122  Ala.  289. 
Counsel  discuss  the  evidence,  and  the  giving  and  refus- 
ing of  charges,  with  citation  of  authorities,  but  in  view 
of  the  opinion  it  is  not  deemed  necessary  to  here  set 
them  out. 

C.  M.  Shberou,  and  D.  C.  Almon,  for  appellee.  No 
brief  reached  the  Reporter. 

ANDERSON,  J.— The  judgment  entry  and  brief  of 
appellant's  counsel  indicate  that  the  complaint  con- 
sisted of  4  counts,  two  original  ones  and  3  and  4  added 
by  way  of  amendment.  It  also  appears  that  demurrers 
were  sustained  to  counts  1  and  3  and  overruled  as  to  2 
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and  4.  It  also  appears  that  count  2  was  withdrawn  by 
the  plaintiff,  and  the  case  was  tried  on  count  4  alone. 
We  have  searched  the  record  in  vain  for  counts  3  and 
4,  and  find  no  counts  at  all  in  the  proper  place  in  the 
record,  but  have  succeeded  in  finding  two  unnumbered 
counts  sandwiched  in  on  lettered  pages  between  pages 
136  and  137  in  the  bill  of  exception  part  of  the  record. 
These  two  counts  are  unnumbered ;  but,  owing  to  the 
date  of  filing  and  the  fact  that  they  appear  between  the 
aummons  and  the  return,  we  can  only  treat  them  as 
original  counts  1  and  2.  Count  2  was  voluntarily  with- 
drawn by  the  plaintiff,  and  there  was  no  error  in  sus- 
taining the  defendant's  demurrer  to  count  1.  "While 
a  complaint  need  not  define  the  quo  modo,  or  specify 
the  particular  acts  of  diligence  omitte<l,  yet,  when  sim- 
ple negligence  constitutes  the  cause  of  action,  it  is  in- 
cumbent upon  the  plaintiff  to  bring  himself  within  the 
protection  of  the  negligence  averred  by  alleging  such  a 
relationship  as  would  enable  him  to  recover  for  simple 
negligence."— L.  &  N.  R,  R,  Co,  v,  Holland,  164  Ala.  73, 
51  South.  365,  137  Am.  St.  Rep.  25;  Oadsden  R.  R.  Co. 
V.  Julian,  133  Ala.  373,  32  South.  135;  Ensley  Ry.  Co,  v. 
Chewning,  93  Ala.  25,  9  South.  458. 

For  aught  that  appears  from  count  1,  the  intestate 
was  a  trespasser,  and  the  only  duty  that  the  defendant 
owed  him  was  not  to  willfully  or  wantonly  run  over 
him  or  not  to  negligently  do  so  after  discovering  his 
peril,  and  which  said  averment  is  utterly  wanting  in 
said  count  1.  The  case  of  Highland  Ave.  R.  R,  Co.  v. 
Rohhins,  124  Ala.  113,  27  South.  422,  82  Am.  St.  Rep. 
153,  cited  by  counsel,  is  not  only  not  in  conflict  with 
this  holding,  but  supports  us  in  deciding  that  count  1 
makes  the  intestate  a  trespasser. 

The  trial  court  did  not  commit  reversible  error  for 
refusing  to  strike  so  much  of  the  answer  of  the  defend- 
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ant  as  was  not  responsive  to  the  twelfth  interrogatory. 
So  far  as  we  can  judge,  as  the  only  count  upon  which 
the  case  was  tried  is  not  before  us,  the  answer  was  per- 
tinent, and  whether  responsive  or  not  it  should  not  have 
been  stricken. — Sullivan  Timber  Co.  v.  L,  &  N.  R.  R, 
Co.,  163  Ala.  134,  50  South.  941,  wherein  the  cases  of 
First  Nat.  Bank  v.  Leland,  122  Ala.  289,  25  South.  195, 
and  Garrison  v.  Class,  139  Ala.  512,  36  South.  725,  were 
expressly  overruled. 

Since  the  record  does  not  disclose  count  4,  the  only 
one  under  which  this  case  was  tried,  we  cannot  review 
the  action  of  the  trial  court  in  ruling  upon  the  evidence 
or  in  giving  or  refusing  charges. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  DoveDBUi^ 
C.  J.,  not  sitting. 


Southern  Railway  Co.  v.  Wallace, 

Failure  to  Deliver  Freight. 

(Decided  November  21,  1911.    5(5  South.  714.) 

1.  Carriers;  Live  Stock;  Non-Dclircry;  Excuse. — Where  a  shipper 
contracted  for  the  transportation  of  certain  cattle  and  a  horse  In 
one  car,  Int  the  shipment  of  the  cattle  was  prevented  by  a  legal 
quarantine,  ai  d  the  shipper  refused  to  permit  the  horse  to  be 
shipped  separately,  he  could  not  recover  against  the  carrier,  for  a 
failure  to  deliver  the  horse  at  destination. 

2.  Same;  Action;  Form. — Where  the  carrier  was  unable  to  shii> 
the  stock  to  destination  on  account  of  a  legal  quarantine,  where- 
upon, the  carrier  shipped  them  lack  to  the  original  shipping  point, 
and  tendered  them  to  the  shipper  who  decUned  to  receive  them,  and 
directed  the  carrier  to  do  whatever  it  saw  fit  with  them,  and  the 
carrier  sold  the  stock,  and  held  the  money  for  the  shipi>er,  the 
shipper  could  not  recover  as  for  a  conversion  of  the  stock,  at  the 
original  shli)ping  point. 

3.  Same;  Right  of  Action. — Where  stock  was  shipped,  but  on 
account  of  a  legal  quarantine,  could  not  be  sent  through  to  destina- 
tion,  and   the  shipper  directed   that   the  stock   be  returned   to  the 
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ori^Dal  shipping  point,  from  an  intermediate  point,  he  was  not 
entitled  to  recover  from  the  carrier  for  their  conversion  at  such 
intermediate  point. 

4.  Same;  Connecting  Carrier;  Failure  to  Receive;  Duty  of  Initial 
Carrier. — Where  a  connecting  carrier  refuses  to  receive  live  stock, 
or  other  freight,  it  is  the  duty  of  the  initial  carrier  to  notify  the 
consignor,  so  as  to  enable  him  to  give  further  shipping  directions, 
unless  the  freight  is  of  such  a  i>erisliable  nature  that  it  would 
probably  he  injured  by  taking  of  time  necessary  to  give  such  notice. 

5.  Damages;  Evidence;  Contract  of  Carrier, — Where  it  appeared 
tliat  the  carrier  was  not  liable  for  a  non-delivery,  it  was  improper 
to  permit  proof  of  value  of  the  proi)erty  at  the  intended  destina- 
tion. 

6.  Same, — Where  the  conversion  of  the  stock  by  a  carrier  oc- 
curred at  an  intermediate  point,  if  it  occurred  at  all,  it  was  im- 
proper to  admit  evidence  of  the  value  of  the  stock  at  the  point  of 
final    intended   destination. 

7.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the 
value  of  the  stock  at  the  point  of  final  destination  was  greater  than 
at  an  intermediate  point,  where  the  conversion  occurred,  if  at  all, 
the  admission  of  evidence  as  to  the  value  at  such  point  was  preju- 
dicial, especially  where  it  appeared  that  the  value  at  destination 
was  liigher  than  at  the  intermediate  point,  or  the  original  point  of 
shipment 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  R.  L.  Wallace  against  the  Southern  Rail- 
way Company,  for  failure  to  deliver  stock  at  point  of 
destination.  Judgment  for  plaintiff  and  defendant  ap- 
peals.   Reversed  and  remanded. 

C.  E.  Jordan,  for  appellant.  A  contract  in  violation 
of  a  criminal  law  cannot  be  made  the  basis  of  a  recov- 
ery.—W.  U,  T.  Co.  V.  Young,  138  Ala.  240;  Youngblood 
V.  H.  T.  d  8.  Co.,  95  Ala.  526;  W,  U,  T.  Co.  v.  Walters, 
139  Ala.  652;  Boyette  v.  S.  C.  &  O.  Co.,  146  Ala.  554; 
McNeel  v.  Dunham,  95  Am.  St.  Rep.  641.  The  Federal 
statutes  prohibit  interstate  shipments  of  cattle  at  cer- 
tain seasons. — 10  Fed.  St.  Ann.  34,  et  seq.  It  becomes 
the  duty  of  the  shipper  to  obtain  the  necessary  certificate 
and  permission  from  the  proper  Federal  authorities. 
— 104  S.  W.  778.    The  court  erred  in  permitting  value 
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to  be  shown  at  Memphis,  the  point  of  destination. — Rod- 
gers  v.  King,  155  Ala.  544 ;  Davis  v.  Hurt,  114  Ala.  146. 

Joseph  H.  Nathan^  and  A.  E.  Walker,  for  appellee. 
A  shipper  may  change  or  countermand  his  shipping  di- 
rections at  any  time  before  delivery  at  point  of  destina- 
tion, and  if  such  re-delivery  can  be  made  without  too 
much  inconvenience  or  expense  to  the  carrier,  it  must  be 
done. — 2  Hutch,  on  Carriers,  sees.  660  and  735;  Mel- 
burn,  et  ah  V.  L.  &  N.,  88  Ala.  448;  Deech  v.  Walker,  14 
Mass.  499.  The  carrier  was  guilty  of  conversion. — 22 
L.  R.  A.  (N.  S.)  1170.  It  was  the  duty  of  the  carrier  to 
notify  consignor  of  the  refusal  of  the  connecting  car- 
rier to  receive  the  goods,  and  ask  for  other  instructions. 
—Sec.  6138,  6139,  Code  1907.  The  general  rule  as  to 
measure  of  damages  in  cases  like  the  present  will  be 
found  stated  in  6  Cyc.  530. 

MAYFIELD,  J. — The  facts  of  this  case  are,  in  short, 
and  substantially,  as  follows:  Appellee,  a  live-stock 
man,  delivered  to  appellant,  as  a  common  carrier,  on 
the  7th  of  January,  1910,  72  head  of  cattle  and  1  stal- 
lion, to  be  carried  for  hire  from  Florence,  Ala.,  to  Mc- 
Mullen,  Mo.  The  shipment  was  transported  to  Mem- 
phis, Tenn.,  by  appellant,  where  the  cattle  had  to  be  de- 
livered to  the  next  connecting  carrier,  the  Frisco  Line, 
which  was  shown  to  be  the  only  connecting  carrier  to 
which  delivery  could  be  made.  The  Frisco  Line  de- 
clined to  receive  the  shipment  on  account  of  federal 
quarantine  regulations  which  prohibited  shipments  of 
live  stock  from  Alabama  to  Southern  Missouri,  the  con- 
templated destination  of  this  shipment.  The  shipper 
being  present,  and  knowing  of  the  refusal  of  the  con- 
necting carrier  to  receive  or  transport  the  shipment, 
without  giving  any  specific  instructions  to  the  carrier, 
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went  on  to  Van  Duesen,  Mo.,  with  a  promise,  as  he 
claims,  that  he  would  have  the  government  man  or  the 
Frisco  people  deliver  the  stock  to  the  shipper.  The 
shipper  also  testified  for  him  in  this  connection  as  fol- 
lows :  "I  gave  him  my  address  and  left.  He  asked  me 
what  to  do  with  it  (the  shipment)  in  case  he  could  not 
get  it  through.  He  said  he  would  send  it  back  to  Flor- 
ence. I  objected  to  its  being  shipped  back  there.  I  told 
him,  in  case  he  could  not  get  it  through,  to  send  it  to 
St.  Louis  for  immediate  slaughter." 

Mr.  Gray,  agent  for  the  Southern  Railway  Company, 
as  to  the  same  transaction,  testified  as  follows:  "Ship- 
ment remained  at  Memphis  in  the  H.  T.  Bruce  stock 
pen  from  January  11th,  at  9 :30  a.  m.,  to  January  13th, 
at  11 :00  a.  m.,  and  was  cared  for,  watered,  and  fed,  by 
H.  T.  Bruce  &  Co.  at  the  expense  of  the  owner.  Cannot 
advise  the  length  of  time  R.  L.  Wallace  remained  with 
the  shipment  in  Memphis.  Mr.  Wallace  was  notified  by 
myself  personally  that  shipment  in  question  could  not 
be  moved  into  the  quarantined  district  of  Missouri, 
from  Florence,  Ala.,  on  account  of  his  negligence  in  not 
obtaining  from  the  inspector  in  charge  of  the  quaran- 
tined district  of  Missouri  proper  certificate  and  permit 
allowing  the  entrance  into  said  quarantined  district. 
Mr.  Wallace  stated  to  me  that  he  would  go  -on  to  Mc- 
MuUen,  Mo.,  and  permit  the  cattle  and  horse  to  remain 
in  possession  of  the  carrier,  declining  to  give  me  any 
definite  instructions  as  to  the  disposition  of  the  ship- 
ment. I  do  not  know  personally  whether  his  intention 
in  this  respect  was  carried  out  or  not,  and  whether  the 
shipment  was  actually  abandoned  by  him  or  not.  The 
federal  authorities  permitted  us  to  send  the  shipment 
back  to  Florence." 

T.  C.  Rollins,  agent  of  the  stockyards  at  Memphis, 
testified  as  to  the  same  matter  as  follows :    "I  knew  this 
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shipment  of  cattle  and  the  horse  were  reshipped  to  Flor- 
ence, but  I  do  not  know  by  whose  order.  The  railroad 
company — that  is,  the  Southern  Railway — suggested  to 
R.  L.  Wallace  that  he  allow  them  to  ship  the  stallion  on 
to  destination.  At  first  he  talked  as  if  he  would  consent 
to  this,  but  he  finally  directed  Mr.  Gray,  the  agent  of 
the  Southern  Railway  at  Memphis,  to  send  the  whole 
shipment  back  to  Florence,  Ala.  I  know  that  Mr.  Wal- 
lace, the  owner,  was  informed  by  the  United  States 
quarantine  officer  that  the  cattle  would  not  go  on  to 
destination.  The  owner,  R.  L.  Wallace,  remained  in 
Memphis  for  about  one  day  after  the  shipment  arrived, 
and  then  left,  saying  he  was  going  to  Florence,  Ala.  I 
have  never  seen  anything  more  of  him  since.  Mr.  Wal- 
lace told  me  that  he  knew  there  was  a  quarantine 
against  cattle  going  to  McMullen,  Mo.,  before  he  made 
the  shipment,  but  the  railroad  company  in  Florence  told 
him  the  shipment  would  go  through  all  right." 

The  shipment  was  carried  back  to  Florence,  and  there 
tendered  to  the  shipper,  who  declined  to  receive  it  un- 
less the  carrier  would  pay  him  $500  damages,  and  stat- 
ed to  the  carrier's  agent  that  unless  that  was  done  he 
would  not  receive  the  shipment,  and  that  the  carrier 
could  make  such  disposition  of  the  shipment  as  it  saw 
fit. 

The  complaint  contained  a  great  number  of  counts, 
but  the  plaintiff  finally  eliminated  all  except  counts  6, 
7,  and  9,  which  were  in  code  form.  Counts  6  and  7 
were  in  trover,  for  conversion  of  the  shipment,  one 
claiming  as  for  the  cattle  and  the  other  as  for  the  horse, 
while  count  9  was  for  the  failure  to  deliver  the  horse. 

The  contract  in  question — whatever  it  may  have  been 
originally — being  for  the  shipment  of  the  cattle  and  the 
horse  as  one  lot,  and  in  one  car,  and  shipment  of  the 
cattle  being  made  impossible   because   in   violation   of 
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law,  and  plaintiff  declining  to  allow  the  horse  to  be 
shipped  separately  (as  shown  by  the  testimony  of  Col- 
lins, which  was  not  denied  by  plaintiff),  under  the  un- 
disputed evidence  there  could  be  no  recovery  under  the 
ninth  count. 

There  could  be  no  recovery  as  for  a  conversion  at 
Florence  under  counts  6  and  7,  because  the  undisputed 
evidence  shows  that  the  carrier  tendered  the  stock  to 
the  shipper  and  he  declined  to  receive  it,  and  directed 
the  carrier  to  do  whatever  it  saw  fit,  upon  which  the 
carrier  sold  the  stock  and  held  the  money  for  the  plain- 
tiff— which  was  all  that  it  could  do. 

This  the  plaintiff  seems  to  concede,  but  he  insists  that 
the  conversion  occurred  in  Memphis,  and  upon  this  the- 
ory had  the  defendant's  evidence  excluded,  as  to  what 
occurred  after  the  shipment  was  returned  to  Florence, 
except  that  as  to  the  bare  fact  of  tender. 

Touching  whether  or  not  there  was  a  conversion  of 
the  stock  at  Memphis,  most  of  the  evidence  in  favor  of 
the  plaintiff  was  disputed.  If  the  defendant's  evidence 
was  true,  the  plaintiff  directed  that  the  stock  be  shipped 
back  to  Florence  in  case  it  could  not  be  sent  to  the  in- 
tended destination.  If  this  was  the  truth  of  the  matter, 
there  was  no  conversion  in  Memphis,  and  the  court 
should  not  have  excluded  the  evidence  as  to  the  transac- 
tions and  conversations  between  the  parties  after  the 
shipment  arrived  in  Florence,  upon  the  theory  that  the 
conversion  had  already  occurred  in  Memphis,  and  that 
these  conversations  and  transactions  Avere  thereafter  in- 
competent and  irrelevant. 

It  was  likewise  error,  for  the  reason  above  shown,  to 
allow  the  plaintiff  to  make  proof  of  the  value  of  the 
stock  in  Jlissouri,  the  point  of  intended  destination,  be- 
<*au8(»,  as  we  have  shown,  there  could  be  no  liability  for 
failure  to  deliver,  and  none  was  sought  to  l>e  fixed,  as 
to  the  cattle. 
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As  the  conversion  occurred  in  Memphis,  if  at  all,  evi- 
dence of  the  value  of  the  stock  in  Missouri  was  not  ad- 
missible for  any  purpose,  and,  it  appearing  that  the 
value  there  was  greater  than  in  either  Memphis  or  Flor- 
ence, it  is  affirmatively  shown  to  have  been  injurious  to 
the  defendant. 

"Like  every  other  person,  the  carrier  is  bound,  both 
by  fluty  and  necessity,  to  respect  and  yield  to  the  para- 
mount public  authority  in  power  at  the  place  where  his 
undertaking  is  to  be  performed.  If,  therefore,  without 
his  fault  or  neglect  the  goods  are  lost  or  injured  by  the 
act  or  mandate  of  the  public  authority,  the  carrier 
sh(mld  be  excused,  and  such  is  the  rule  of  law.  If  the 
goods,  without  his  fault,  are  or  become  obnoxious  to  the 
requir(»ments  of  the  police  power  of  the  state,  and  are 
injured  or  destroyed  by  its  authority,  as  in  the  case  of 
the  seizure  or  destruction  of  goods  infected  with  conta- 
gious diseases,  or  of  intoxicating  liquors  intended  for 
use  or  sale  in  violation  of  law,  the  carrier  cannot  be 
held  liable."— Hutchinson  on  Carriers,  §§  324,  325. 

"Where  plaintiffs  shipped  certain  cattle  and  horses 
in  the  same  car,  and  the  carrier  negligently  unloaded 
the  cattle  in  pens,  by  reason  of  which  they  were  exposed 
to  Texas  fever,  whereupon  the  connecting  carrier  re- 
fused to  accept  the  cattle  for  shipment  to  their  destina- 
ticm,  but  offered  to  ship  the  horses,  which  plaintiffs  re- 
fused, they  were  not  entitled  to  recover  against  the  ini- 
tial carrier  for  delay  in  shipping  the  horses,  occasioned 
by  their  requirement  that  both  horses  and  cattle  should 
be  shipped  together." — Missouri,  K.  &  T.  Ry.  v.  Wells, 
22  Tex.  Civ.  App.  255,  54  S.  W.  939. 

As  the  case  must  be  reversed  for  the  reason  assigned, 
it  is  unnecessary  to  pass  upon  other  questions,  especial- 
ly those  of  variance,  and  that,  as  to  whether  there  can 
be  a  recovery  as  for  conversion  in  Memphis,  because 
that  question  is  not  properly  presented  on  this  appeal. 
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As  to  the  duty  of  the  initial  carrier  when  the  connect- 
ing carrier  declines  to  receive  the  goods  for  further 
shipment,  this  court,  in  the  case  of  L.  d  N.  R,  R.  Co.  t?. 
Duncan  d  Orr,  137  Ala.  455,  34  South.  990,  a  case  simi- 
lar to  this,  said :  "On  the  state  of  facts  existing  with 
reference  to  this  consignment  after  the  car  had  reached 
Montgomery,  and  the  Plant  System  had  refused  to  ac- 
cept it  for  carriage  to  Greenville,  if  that  company  did 
so  refuse — and  on  this  issue  it  seems  to  us  that  the  evi- 
dence was  all  with  the  defendant — it  was  the  defend- 
ant's duty  to  give  notice  of  that  fact  to  the  consignors 
to  the  end  that  they  might  give  further  directions  as  to 
routing  the  consignment,  unless  the  property  was  of 
such  perishable  nature  as  that  the  time  necessary  to 
give  such  notice  and  to  receive  such  instructions  would 
have  caused  a  delay  in  forwarding  calculated  to  injure 
or  destroy  it.  We  do  not  find  on  the  evidence  in  this 
record  that  any  such  delay  would  have  been  entailed  by 
taking  the  time  necessary  to  these  ends,  or,  at  least,  we 
may  say  that,  with  this  issue  properly  in  the  case,  it 
would  be  open  to  the  jury  to  find  that  the  defendant  was 
remiss  of  its  duty  in  this  connection.  Live  stock  is,  of 
course,  perishable  in  a  general  sense ;  but  we  apprehend 
that  horses  and  mules  released  from  the  car  and  in  a 
pen  in  Montgomery,  as  these  were,  were  in  no  danger  of 
perishing  while  the  defendant  was  communicating  with 
the  consignors  at  Birmingham  and  receiving  their  re- 
ply." 

Reversed  and  remanded.    All  the  Justices  concur. 
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Jones  V.  Alder. 

Breach  of  Lease  Contract, 

(Decided  November  21,  1911.    56  South.  577.) 

Parties;  Joinder;  Contracts. — Where  the  coutract  alleged  was 
that  the  defendant  had  agreed  with  plaintiff  and  another,  to  place 
a  stable  rented  to  them  in  first  class  repair,  and  that  by  reason  of 
defendant's  failure  to  repair  a  horse  of  plaintiff  was  seriously 
Injured,  etc.,  the  complaint  was  demurrable  for  a  failure  to  join, 
the  co-contracting  party  as  a  party  plaintiff. 

(McClellan,  J.,  dissents.) 

Appeal  from  Joflferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Mrs.  Inez  B.  Jones  against  Ike  Adler. 
Judgment  for  defendant  on  demurrer,  and  plaintiff  ap- 
peals.   Affirmed. 

The  complaint  is  as  follows:  Count  1:  "Plaintiff 
claims  of  the  defendant  $2,000  as  damages,  for  that 
heretofore,  plaintiff  being  a  party  to  said  contract  of 
leasi*  by  which  defendant  leased  plaintiff  and  her 
mother  one  stable  No.  1520  Second  avenue  for  occupa- 
tion by  them  as  a  stable,  in  Birmingham,  Ala.,  defend- 
ant in  said  lease  agreed  to  put  Hoors,  fencing  in  said 
buihiiiig,  in  first-class  repair,  and  it  became  and  was 
the  duty  of  defendant  so  to  do;  but,  notwithstanding 
said  duty,  the  defendant  so  negligently  conducted  itself 
in  that  regard  that  the  floor  of  said  building  was  not 
put  in  lirst-class  repair,  and  as  a  proximate  consequence 
thereof  a  stallion,  the  property  of  the  plaintiff,  was  se- 
verely hurt  [here  follows  catalogue  of  injuries],  and 
plaintiff  was  put  to  great  trouble,  inconvenience,  and 
expense  in  or  about  her  efforts  to  heal  and  cure  said 
wounds  and  said  injuries."    Count  2  is  the  same  as  1, 
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except  that  it  is  averred  that  the  defendant  so  negli- 
gently conducted  himself  in  that  regard  that  the  floor, 
fencing,  and  front  of  said  building  were  not  put  in  first- 
class  repair,  and  concludes  as  does  count  1.  . 

After  demurrers  sustained  to  the  first  count,  it  is 
amended  as  follows:  "Defendant  in  said  lease  agreed 
on,  to  wit,  August  1,  1906,  for  a  valuable  consideration, 
to  put  the  floors,  fencing,  and  front  of  said  building  in 
first-class  repair,  and  it  became  and  was  the  duty  of  the 
defendant  so  to  do  within  a  reasonable  time,  and  not  to 
cause  or  allow  said  stable  to  be  or  become  highly  dan- 
gerous to  plaintiffs  horse  kept  in  said  stable,  by  reason 
of  said  floor  not  being  put  in  first-class  repair ;  but,  not- 
withstanding this  duty,  defendant  so  negligently  con- 
ducted himself  in  that  regard  that  the  floor  of  said 
building  was  not  put  in  first-class  repair  within  a  rea- 
84)nable  time,  and  the  defendant  thereby  negligently  al- 
lowed or  caused  said  floor  to  be  or  become  highly  dan- 
gerous to  plaintiflF's  horse  kept  in  said  stable,  and  as  a 
proximate  consequence  thereof."  This  count  begins  and 
closes  as  original  count  1. 

The  third  count,  added  by  way  of  amendment,  is  the 
same  as  the  amended  first  count,  except  as  to  the  allega- 
tion of  lease,  which  is  as  follows:  "Defendant  leased 
the  plaintiff  and  another,  not  as  partners,  but  as  indi- 
viduals, for  occupation  by  them  as  a  stable,  and  not  oth- 
erwise, for  and  during  a  time  of  12  months,  to  wit,  from 
August  1,  1906,  to  August  1,  1907,  the  following  prem- 
ises," etc. 

The  point  in  the  demurrer  was  that  the  necessary 
parties  plaintiff  were  not  joined ;  it  appearing  that  there 
are  two  parties  with  whom  the  lease  contract  was  made, 
and  the  cause  of  action  was  entire  and  joint;  and  other 
causes  were  as  to  the  insuflftciency  of  the  allegation  of 
the  breach  of  duty. 
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Bowman^  Harsh  &  Beddow^  for  appellant.  The  court 
erred  in  sustaining  demurrers  to  the  complaint,  as  the 
lease  was  executed  to  the  two  parties  as  individuals  and 
not  as  partners,  the  damage  occurring  to  the  property 
of  an  individual,  and  not  being  a  breach  of  the  lease  it- 
self, but  a  consequence  flowing  from  the  breach. — Mas- 
terson  v,  Phinizy,  56  Ala.  336 ;  Burden  v,  Henry,  90  Ala. 
281. 

Ullmax  &  Winkler^  for  appellee.  Both  parties  to 
the  contract  should  have  been  joined  in  a  complaint  on 
the  contract. — Mastcrson  v,  Phinizyy  56  Ala.  336 ;  Smith 
V.  Mutual  L,  d  T.  Co.,  102  Ala.  284;  Painter  v.  Munn, 
117  Ala.  338.  The  complaint  is  in  form  ex  contractu. — 
Mobile  L.  /.  Co,  v.  Randle,  74  Ala.  170;  Wilkerson  v. 
Mosely,  18  Ala.  288 ;  Baldwin  v.  K.  C.  M,  &  B.,  Ill  Ala. 
515;  Tallassee  F,  M.  Co.  v.  Western  Ry.,  23  South.  136; 
Sharp  V.  Nat.  Bank,  7  South.  106.  The  plaintiff  should 
have  brought  the  suit  in  the  name  of  the  two  tenants, 
for  the  use  and  benefit  of  the  one  who  suffered  the  in- 
jury.— Weeden  v.  Jones,  106  Ala.  340;  Strickland  v. 
Burns,  14  Ala.  511. 

SIMPSON,  J. — This  action  is  by  the  appellant  for 
damages  on  account  of  injury  to  a  horse,  which,  it  is 
claimed,  resulted  from  the  failure  of  the  defendant  to 
place  suitable  floors  in  a  stable  which  had  been  leased 
by  the  defendant  "to  plaintiff  and  another.''  In  other 
words,  the  action  is  brought  by  only  one  of  the  con- 
tracting parties,  and  the  questions  raised  by  the  assign- 
ments of  error  relate  only  to  the  action  of  the  court  in 
sustaining  demurrers  to  the  several  counts  of  the  com- 
plaint. It  will  be  noticed  that  each  of  the  counts  of  the 
complaint  rests  upon  the  failure  of  the  defendant  to  do 
what  he  had  contracted  to  do,  and  not  upon  the  omis- 
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sion  of  any  duty  implied  or  growing  out  of  the  relations 
between  the  parties.  The  counts  are  all  on  the  contract, 
and  not  in  case. — Wilkinson  v.  Moscley,  18  Ala.  288; 
Mobile  Life  Insurance  Co.  v,  Randall^  74  Ala.  170; 
Baldwin  v.  K.  C,  M,  d  B.  R,  R,  Co.,  Ill  Ala.  515,  20 
South.  349. 

It  matters  not  whether  the  plaintiffs  were  partners  or 
not.  The  contract  set  out  in  the  complaint  was  made 
with  them  jointly,  and  there  is  no  intimation  of  a  sepa- 
rate agreement  of  lease  with  each  of  them,  or  of  any 
severable  interest  in  either.  The  only  right  that  both 
or  either  of  them  had  to  demand  that  the  floors  be  put 
in  was  solely  by  virtue  of  the  contract,  and  not  on  ac- 
count of  any  duty  otherwise  owed.  "Where  a  promise 
is  made  to  two  or  more  persons  jointly  all  the  obligees 
must  unite  as  plaintiffs.  This  rule  is  not  affected  by  the 
fact  that  some  of  such  obligees  have  no  real  beneficial 
interest  in  the  recovery." — 15  Ency.  PI.  &  Pr.,  pp.  528- 
530;  Boyd  d  Walk  V.  Martin  d  Boiling,  10  Ala.  700; 
Gayle  et  al.  v.  Martin  et  al.,  3  Ala.  593,  598;  Miller  v. 
Garrett,  35  Ala.  96,  100;  Masterson  v.  Phinizy,  56  Ala. 
336,  339.  In  the  case  last  cited,  this  court,  speaking 
through  Brickell,  C.  J.,  said :  "The  covenant  or  obliga- 
tion is  joint,  or  joint  and  several,  or  several,  according 
to  the  nature  of  the  interest  disclosed  within  its  four 
comers.  The  action  must  follow  the  nature  of  the  in- 
terest. There  is  no  right  of  election  in  the  obligees,  to 
sue  upon  it  severally  or  jointly,  because  of  the  damages 
resulting  from  its  breach."  Also  that,  to  authorize  a 
several  suit,  "it  must  be  manifest  that  it  was  intended 
a  separate  and  distinct  duty  should  arise  to  each  of 
them"  (56  Ala.  339) ;  and  again,  that  "the  averment 
that  the  appellee  alone  has  sustained  damage  cannot 
change  the  character  of  the  obligation,  or  the  nature  of 
the  interest  it  creates,"  etc.  (56  Ala.  340). 
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The  decision  in  the  case  of  Burton  v.  Henry,  90  Ala. 
281,  286,  7  South.  925,  926,  is  based  distinctly  on  the 
principle  that  the  contract  "shows  upon  its  face  dis- 
tinct and  several  rights  were  intended  to  be  secured," 
and  "very  clearly  indicated  that  these  separate  rights 
may  be  separately  asserted,"  and  that  "the  interest  of 
the  promisees  is  not  only  not  joint,  but  is,  in  the  very 
nature  of  things,  even  aside  from  the  language  of  the 
instrument,  adverse  each  to  the  other,  and  the  proceed- 
ings provided  for  by  the  agreement,  for  the  eflfectuation 
of  whatever  equities  the  parties  respectively  had." — 90 
Ala.  286,  7  South.  926.  In  the  case  of  Smith  et  ah  v. 
Mutual  Loan  &  Trust  Company  et  ah,  102  Ala.  282,  285, 
286,  14  South.  625,  626,  although  the  bond  gave  a  right 
of  action  "to  any  person"  damaged  by  the  dissolution 
of  the  injunction,  yet  this  court  held  that  the  suit 
should  be  brought  in  the  name  of  the  payees  for  the  use 
of  the  person  injured.  To  the  same  eflfect  is  the  case  of 
Painter  et  ah  v,  Munn  et  al,  117  Ala.  323,  338,  23 
South.  83,  67  Am.  St.  Rep.  170. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
several  counts  of  the  complaint.  The  judgment  of  the 
court  is  affirmed. 

Affirmed. 

DowDELL,  C.  J.,  and  Anderson^  Sayrb,  and  Sombr- 
viLLB^  J  J.,  concur.  McClellan^  J.,  dissents,  on  the 
ground  that  the  counts  are  in  case,  under  the  rulings  in 
White  V.  Levy,  91  Ala.  175,  8  South.  563,  and  Western 
Union  Telegraph  Co.  v.  Krichhaum,  132  Ala.  535,  31 
South.  607.  Mayfield^  J.,  also  thinks  that  the  counts 
are  in  case,  but  concurs  in  the  conclusion,  because  he 
thinks  the  parties  would  have  to  join  in  either  event; 
the  tort  depending  on  the  contract. 
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Evans  r.  Alabama-Georgrla  Syrup  Co. 

Personal  Injury  Action. 

(Decided  November  23.  1911.     5G  South.  529.) 

Pleading;  Conclusion;  Contributory  Negligence. — Where  the  ac- 
tion was  for  Injury  to  plaintiff  caused  by  falling  down  an  elevator 
shaft,  and  the  complaint  alleged  the  existence  of  a  dangerous  open- 
ing, and  the  failure  of  the  defendant  to  warn  plaintiff  of  the 
existence  thereof,  to  guard  the  opening,  and  to  keep  the  premises 
in  a  reasonably  safe  condition,  a  plea  alleging  that  plaintiff  proxi- 
mately contributed  to  the  injury,  in  that  he  negligently  stepped 
into  the  opening  causing  the  injury,  was  a  conclusion  of  the  pleader, 
and  subject  to  demurrer  on  that  ground. 

(Say re,   J.,   dissents.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  William  H.  Thomas. 

Action  by  L.  B.  Evans  against  the  Alabama-Georgia 
Syrup  Company  for  damages  for  personal  injuries. 
From  a  judgment  for  defendant,  overruling  demurrers 
to  pleas,  plaintiff  appeals.    Reversed  and  remanded. 

The  following  pleas  are  referred  to  in  the  amend- 
ment :  Plea  2 :  "For  further  answer  to  the  complaint, 
and  separately  and  severally  to  each  count  thereof,  this 
defendant  says  that  the  plaintiff  proximately  contrib- 
uted to  the  injury  of  which  he  complains,  in  that  while 
in  said  building  he  negligently  or  carelessly  stepped 
into  the  alleged  hole  or  opening,  thereby  causing  the  in- 
jury of  which  he  complains."  Plea  3  (to  each  count 
separately  and  severally)  :  "That  the  plaintiff  proxi- 
mately contributed  to  the  injury  of  which  he  complains 
in  this :  That  the  hole  or  opening  into  which  he  fell  was 
an  elevator  shaft  or  opening  constructed  by  the  defend- 
ant and  used  in  the  operation,  management,  and  con- 
duct of  its  said  business.  That  said  elevator  shaft  or 
opening  was  in  a  large  and  well-lighted  building,  and 
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easily  seen  by  persons  or  parties  therein,  exercising 
reasonable  care.  And  defendant  avers  that  plaintiff 
while  in  said  building  in  the  daytime,  and  while  said 
building  was  well  lighted — the  said  elevator  shaft  or 
opening  could,  by  the  exercise  of  reasonable  care,  have 
been  easily  seen  and  avoided — negligently  or  carelessly 
walked  or  stepped  into  said  opening  or  hole,  and  there- 
by caused  the  injury  of  which  he  complains.'^  Plea  4 
(to  each  count  separately  and  severally)  :  "That  the 
hole  or  opening  into  which  plaintifif  is  alleged  to  have 
fallen  was  the  elevator  shaft  or  opening  constructed  by 
defendant  for  and  in  use  in  a  private  warehouse  or 
storeroom  of  defendant,  and  near  the  rear  end  thereof. 
That  said  warehouse  was  well  lighted  when  the  alleged 
injury  occurred,  and  said  elevator  shaft  could  have  been 
easily  seen  and  avoided  by  any  one  using  due  and  rea- 
sonable care;  and  defendant  avers  that  the  plaintiff 
while  in  said  building  failed  to  exercise  reasonable  or 
ordinary  care  to  avoid  the  said  shaft  or  opening,  and 
carelessly  walked  or  stepped  into  the  same,  and  thereby 
and  as  a  proximate  consequence  thereof  received  the  in- 
jury of  which  he  complains."  The  first  count  alleged 
the  existence  of  the  dangerous  hole  or  opening,  and  the 
failure  to  warn  plaintiff  of  its  existence.  The  second 
count  alleged  the  duty  on  the  defendant  to  guard  or  se- 
cure the  approach  to  the  hole.  The  third  count  alleged 
the  duty  of  the  defendant  to  use  proper  diligence  in 
keeping  the  premises  in  reasonably  safe  condition,  and 
its  failure  to  do  so.  The  other  counts  amplify  the  first 
three. 

HiLL^  Hill  &  Whiting^  for  appellant.  Plea  2  was 
bad  and  the  court  erred  in  overruling  demurrers  there- 
to.—if.  IL  L,  &  P.  Co.  V.  Lee,  153  Ala.  79;  So.  Got.  0. 
Co.  V.  Walker,  51  South.  169;  W.  Ry.  of  Ala.  v.  Russell, 
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144  Ala.  153;  Osburn  v.  Ala.  8.  d  W.  Co.,  135  Ala.  573; 
Ala.  Ghent,  Co.  v.  Niles,  156  Ala.  298;  Johns  v.  L.  d  N., 
104  Ala.  24^1;  Brent  v.  Baldwin,  160  Ala.  635;  M.  d  K. 
Ry.  Co.  V.  Bromhray,  141  Ala.  275 ;  Markee  v.  L.  d  N., 
103  Ala.  160;  R.  R.  Co.  v.  Henderson,  100  Ala.  451. 

Steinbr^  Crum  &  Wbil^  for  appellee.  WhUe  it  is  our 
insistence  that  plea  2  was  good,  yet  if  it  be  considered 
bad,  there  were  other  pleas  of  contributory  negligence, 
in  which  the  facts  are  set  forth,  and  under  which  evi- 
dence of  contributory  negligence  was  pertinent,  and  in 
the  absence  of  a  bill  of  exception,  the  court  will  pre- 
sume that  no  evidence  was  permitted  in  support  of  the 
plea,  but  such  as  would  tend  to  establish  contributory 
negligence.  Hence,  no  prejudicial  error  was  committed. 
— First  Nat.  Bank  of  Gadsden  v.  Steiner,  Lobman  d 
Frank,  53  South.  172;  Horan  v.  Gray  d  Dudley  Hdw. 
Co.,  159  Ala.  159;  W.  Ry.  of  Ala.  v.  Russell,  144  Ala. 
142 ;  First  Nat.  Bank  of  Anniston  v.  Cheney,  114  Ala. 
137;  Pope  v.  Glenn  Falls  I.  Co.,  136  Ala.  670;  State  v. 
Brantley,  27  Ala.  U;L.d  N.  R.  R.  Co.  v.  York,  128  Ala. 
305 ;  Terrell  C.  Co.  v.  Lacy,  31  South.  109 ;  Andrews  v. 
Hall,  132  Ala.  320;  Cross  v.  Eslinger,  133  Ala.  409;  Bar- 
ton r.  Engine  Co.,  154  Ala.  275. 

SAYRE,  J. — All  the  Judges,  except  myself,  concur 
in  the  opinion  that  the  second  plea  was  bad  as  being  a 
mere  conclusion  of  the  pleader,  and  that  the  judgment 
ought  to  be  reversed  for  error  in  overruling  the  demurr- 
er to  that  plea.  They  cite  T.  C.  I.  Co.  v.  Herndoyi,  100 
Ala.  451,  14  South.  287;  Osborne  v.  Ala.  8.  d  W.  Co., 
135  Ala.  571,  33  South.  687;  8o.  Ry.  v.  8heUon,  136  Ala. 
191,  34  South.  194;  8o.  Ry.  v.  Hundley,  151  Ala.  378,  44 
South.  195.  I  dissent.  In  my  judgment  the  pleas  num- 
bered 3  and  4  are  no  better  in  any  respect  than  plea  2, 
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and  they  all  alike  submitted  to  the  jury  a  perfectly  in- 
telligible and  meritorious  issue  of  fact.  It  cannot  be 
true  in  every  case  that  a  plea  of  contributory  negligence 
must  aver  a  state  of  facts  to  which  the  law  attaches  the 
conclusion  of  negligence.  "The  judge  has  to  say 
whether  any  facts  have  been  (averred  and)  established 
by  evidence  from  which  negligence  may  he  reasonably 
inferred ;  the  jurors  have  to  say  whether,  from  those 
facts,  when  submitted  to  them,  negligence  ought  to  he 
inferred/' — Pollock  on  Torts,  365  (parenthesis  sup- 
plied). In  many  cases  the  question  whether  due  care 
and  caution  have  been  used  is,  in  the  nature  of  things, 
a  question  of  fact,  and  this,  though  the  evidence  be  with- 
out conflict.  In  every  case,  unless  it  be  a  case  where  res 
ipsa  loquitur,  the  pleader  must  allege  facts  and  in  alle- 
gation draw  the  conclusion  for  which  he  contends.  I 
think  our  cases  have  recognized  these  principles. — Lord 
V,  Mobile,  113  Ala.  360,  21  South.  366;  West  v.  Thomas, 
97  Ala.  622,  11  South.  768.  I  can  find  no  essential  dif- 
ference between  the  plea  held  bad  and  those  held  good 
except  that  in  the  latter  the  so-called  mere  conclusion  is 
covered  by  a  mass  of  verbiage  while  the  gist  of  all  of 
them  is  the  same.  It  is  that  the  plaintiff  negligently 
stepped  into  the  hole  described  in  the  complaint.  To 
require  the  defendant  to  aver  every  element  contained 
in  the  situation  would  be  to  impose  upon  it  an  impossi- 
ble task.  And  if  the  defendant  had  been  able  to  repro- 
duce in  averment  every  detail  of  the  situation,  it  would 
still  have  been  for  the  jury  to  say  whether  plaintiff  had 
been  guilty  of  contributory  negligence.  The  oflSce  of 
the  plea  is  to  inform  the  plaintiff  of  the  facts  relied  on 
in  bar  of  the  action  stated  in  the  complaint.  Plaintiff, 
having  been  by  implication  invited  upon  the  premises, 
had  a  right  to  assume  that  a  pitfall  had  not  been  left  in 
his  way.    Therefore  a  plea  averring  that  he  had  failed 
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to  look  for  the  hole  into  which  he  fell,  and  so  had 
stepped  into  it,  would  have  been  bad  as  imposing  upon 
him  the  duty  to  look  for  the  hole.  And  yet  he  could  not 
walk  as  one  blindfolded.  It  was  his  duty,  notwith- 
standing the  presumption  of  safety  which  he  might  in- 
dulge, to  look  about  him  as  a  man  of  reasonable  pru- 
dence will  in  every  place  and  under  all  circumstances. 
Whatever  the  place  and  whatever  the  circumstances,  it 
was  his  duty  to  exercise  a  general  care  for  his  own 
safety.  If  there  was  anything  to  be  seen,  heard,  or  oth- 
erwise known  by  the  senses  exercised  with  reasonable 
prudence,  though  not  bent  upon  the  discovery  of  the 
particular  peril  into  which  he  fell,  it  was  his  duty  to 
know  it;  and  if  his  failure  to  know  contributed  proxi- 
mately to  his  injury,  he  cannot  recover.  How,  then,  can 
a  failure  to  exercise  this  general  care  be  averred  except 
in  a  general  way?  To  aver  that  the  hole  could  have 
been  seen  and  avoided  by  a  person  exercising  reasonable 
care  and  that  the  plaintiff  negligently  stepped  into  it, 
as  was  the  manner  of  averment  adopted  in  other  pleas, 
would  seem  to  be  an  averment  of  everything  necessary 
to  a  good  plea.  And  yet  such  a  plea  does  not  meet  the 
objection  taken  by  the  demurrer  any  more  satisfactor- 
ily than  does  the  form  of  averment  adopted  in  plea  2. 
The  fact  seems  to  be  that,  while  both  forms  of  averment 
are  in  part  conclusions  not  ordinarily  permitted  in  the 
allegation  of  matters  of  defense,  they  do  state,  as  nearly 
as  is  possible  in  the  reasonable  use  of  language,  the  ulti- 
mate fact  upon  which  the  defendant  was  entitled  to  rest 
a  valid  defense — that  the  plaintiff  stepped  into  the  hole, 
whereas  its  character  and  surroundings  were  such  that 
no  prudent  man  would  have  done  so  even  though  the 
hole  was  unguarded  and  he  without  warning  of  its  pres- 
ence. The  court  could  not  have  otherwise  stated  the 
case  to  the  jury.    It  was,  therefore,  under  the  peculiar 
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circumstances  of  this  case,  only  necessary  to  state  that 
plaintiff  did  an  act  which  contributed  to  his  injury,  and 
to  characterize  that  act  as  negligently  done.  This  plea 
2  did.    The  rest  did  no  more. 

Other  members  of  the  court  direct  me  to  state  also 
their  conclusion  that  the  error  which  they  find  was  not 
cured  by  other  parts  of  the  record. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept Sayrb,  J.,  who  dissents. 


City  of  Bii-mlngrham  v.  Crane. 

Death  from  Defect  of  Street. 

(Decided  November  21,  1911.    56  South.  723.) 

1.  Municipal  Corporation;  Defective  Street;  Action;  Complaint, — 
Where  the  action  was  against  the  city  for  the  death  of  a  child 
caused  by  permitting  water  to  flow  along  a  street  in  such  quantity, 
and  with  such  force  as  to  carry  the  deceased  into  the  mouth  of  a 
sewer  pipe  negligently  left  open,  an  averment  in  the  complaint  that 
the  city  negligently  allowed  the  street  to  become  in  a  dangerous 
condition,  was  a  suflficient  allegation  of  implied  or  constructive 
notice  thereof  to  the  city  authorities. 

2.  Same;  Defenses;  Plan. — Where  the  action  was  against  a  city 
for  the  death  of  a  child  caused  by  the  negligence  of  the  city  in 
permitting  water  to  flow  Into  the  street  in  such  quantities,  and 
with  such  force  as  to  sweep  decedent  into  the  mouth  of  a  sewer 
left  open,  the  city  cannot  escape  liability  on  the  ground  that  the 
accident  was  the  result  of  a  defective  sewer  plan,  w^liere  it  appeared 
that  there  was  a  palpable  lack  of  skill  in  constructing  the  sewer, 
which  should  have  been  appreciated  by  men  of  ordinary  under- 
standing, or  where  its  unfitness  had  been  demonstrated  by  previous 
experience. 

3.  Same;  Duty  of  Corporation. — While  the  municipality  is  not 
bound  to  provide  an  underground  sewer  system,  yet,  having  under- 
taken to  provide  such  a  system,  it  becomes  its  duty  to  see  that  a 
proi>er  one  is  provided  which  will  not  leave  the  street  in  a  danger- 
ous condition. 

4.  Same;  Evidence. — Where  the  action  was  against  a  city  for 
the  death  of  a  child  caused  by  a  defective  sewer,  it  was  not  com- 
petent to  show  that  other  well  regulated  cities  followed  the  same 
plan  in  constructing  sewers. 
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5.  Same;  Parties. — Where  the  action  was  begun  against  the  mayor 
and  aldermen  of  the  municipality,  and  pending  the  suit  and  before 
Judgment,  section  1046,  Code  1907,  was  enacted,  judgment  was 
properly  rendered  against  the  defendant,  as  named  in  the  complaint, 
under  the  provisions  of  section  1050,  Code  1907. 

C.  Death;  Action  For;  Right  to  Recover. — The  administrator  of 
the  estate  of  a  deceased  child  may  recover  damages  for  its  death, 
although  the  parents  or  other  persons  having  control  of  the  child 
were  guilty  of  contributory  negligence. 

7.  Satne;  Action  by  Administrator;  Statute. — Where  the  right  of 
action  for  the  death  of  a  child  arose  prior  to  the  adoption  of  the 
Code  of  1907,  action  therefor  might  be  brought  by  the  personal  rep- 
resentative under  section  26,  Code  1806,  though  the  infant  left  parents 
8ur\iving  him,  upon  whom  section  2485,  Code  1907,  conferred  the 
right  to  sue,  since  it  is  provided  in  the  act  adopting  the  Code  of 
1907,  that  its  adoption  should  not  affect  existing  rights. 

8.  Evidence;  Opinion  Evidence. — In  an  action  against  a  munici- 
pality for  the  death  of  an  infant  drowned  in  an  alleged  defective 
sewer,  expert  testimony  that  the  sewer  system  as  provided  was 
reasonably  safe,  was  inadmissible  as  usurping  the  functions  of  the 
Jury. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  Hugh  C.  Crane,  as  administrator  of  the 
estate  of  Lloyd  Kerr,  deceased,  against  the  City  of 
Birmingham.  From  a  judgment  for  plaintifif,  defend- 
ant appeals.    Affirmed. 

The  complaint  is  as  follows :  Count  1,  as  amended : 
"Plaintiff,  who  sues  in  his  capacity  as  the  administra- 
tor of  Lloyd  Kerr,  deceased,  claims  of  defendant  mayor 
and  aldermen  of  Birmingham,  a  municipal  corporation 
under  the  laws  of  Alabama,  the  sum  of  $20,000  dam- 
ages, in  this :  That  on  or  prior  to  the  29th  day  of  Sep- 
tember, 1902,  defendant  had  committed  to  its  care  and 
keeping  the  public  streets  and  sidewalks  of  the  city  of 
Birmingham,  and  was  in  duty  bound  to  exercise  reason- 
able care  to  keep  said  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  persons  passing  along  and  over 
same.  That  on,  to  wit,  the  date  aforesaid,  plaintiff's 
intestate,  who  was  an  infant  under  seven  years  of  age, 
was  on  one  of  the  public  streets  of  said  city,  to  wit,  on 
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Twenty-Fifth  Street  North,  near  where  said  street  in- 
tersects with  Third  alley,  and,  while  being  on  said 
street,  was  borne  or  carried  by  water  thereon  into  one 
of  the  sewers  of  said  city,  and  drowned.  That  plain- 
tiff's said  intestate's  death  was  proximately  caused  by 
the  negligence  of  said  defendant  in  allowing  said  street 
to  be  out  of  repair,  in  this :  That  w  ater  was  allowed  to 
accumulate  on  and  run  over  and  along  said  street,  or  a 
part  of  the  same,  in  a  large  quantity,  viz.,  such  quantity 
and  with  such  force  as  to  propel  or  convey  plaintiflf's 
said  intestate  along  and  over  said  street,  into  said 
sewer,  causing  his  death  by  drowning,  etc.  And  plain- 
tiff avers  that  defendant  had  notice  that  said  street  was 
out  of  repair  as  above  stated."  Then  follows  an  allega- 
tion of  the  presentation  of  the  claim  to  the  mayor  and 
board  of  aldermen  and  disallowance  of  same.  2,  As 
amended :  Same  as  1,  down  to  and  including  the  words 
"reasonably  safe  condition,"  where  they  first  appear  in 
said  count,  and  adds:  "That  defendant,  neglecting  this 
duty  in  its  behalf,  on,  to  wit,  the  date  aforesaid,  negli- 
gently allowed  large  quantities  of  water  to  accumulate 
on  Twenty-Fifth  street,  near  where  said  street  inter- 
sects with  Third  alley,  and  to  flow  with  great  force 
along  said  street,  and  into  the  mouth  of  one  of  the  sew- 
ers of  the  said  city,  near  the  intersection  of  said  street 
with  said  alley,  and  negligently  permitted  the  mouth  of 
said  sewer  into  which  said  water  flowed  to  be  and  re- 
main open,  so  that  a  child  could  be  carried  or  borne  by 
the  water  on  said  street  into  said  sewer.  And  plaintiff 
avers  that  while  his  intestate,  a  child  under  seven  years 
of  age,  was  in  said  water  on  said  street  on  the  date 
aforesaid,  he  was  carried  with  great  force  by  said  water 
into  the  mouth  of  said  sewer  and  drowned."  Then  fol- 
lows the  same  averment  of  notice  of  the  defect,  and  pre- 
sentation and  disallowance  of  claim,  as  in  count  1.  The 
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demurrers  raise  the  proposition  that  the  counts  did  not 
aver  sufficient  knowledge  of  the  defects  on  the  part  of 
the  defendant,  or  notice  to  the  defendant  of  the  defects ; 
that,  if  there  was  negligence,  it  was  in  the  exercise  of 
its  governmental  functions,  for  which  the  defendant 
was  not  liable;  that,  if  there  was  negligence,  it  was  in 
the  ailoption  of  a  plan  of  drainage  and  sewerage,  for 
which  the  defendant  was  not  liable.  It  alleges  negli- 
gence of  the  defendant  in  maintaining  a  street  or  sewer 
in  a  certain  condition,  but  does  not  aver  or  show  that 
said  street  or  sewer  was  maintained  in  any  other  condi- 
tion than  that  contemplated  in  the  original  plan  of  de- 
fendant for  the  improvement  of  said  street  and  con- 
struction of  said  sewer.  It  shows  on  its  face  that  the 
defendant  maintained  the  street  and  sewer  complained 
of  in  the  same  condition  as  originally  contemplated  in 
the  plans  of  defendant. 

The  amendments  to  the  counts  consisted  in  adding 
the  words  "to  exercise  reasonable  care"  just  after  the 
words  "was  in  duty  bound,"  where  they  occur  in  said 
counts.  To  the  amended  counts  the  following  demurrers 
were  interposed,  in  addition  to  those  above  set  out : 
"(1)  The  counts  do  not  aver  or  show  that  the  street 
which  is  alleged  to  have  been  out  of  repair  at  the  time 
of  the  accident  to  plaintiff's  intestate  had  ever  been  es- 
tablished and  improved  in  such  manner  as  to  make  the 
defendant  liable  for  failure  to  keep  the  same  in  good 
condition.  (2)  Said  counts  are  inconsistent  and  repug- 
nant, in  that  negligence  is  alleged  therein  as  the  con- 
clusion of  the  pleader,  yet  the  facts  stated  therein  show 
that  the  mayor  and  aldermen  of  Birmingham  were  not 
guilty  of  negligence.  (3)  It  is  not  negligence  for  de- 
fendants to  allow  water  to  accumulate  on  or  run  over 
and  along  said  street,  or  a  part  thereof,  in  the  quantity 
stated  in  said  count.     (4)  It  is  not  averred  or  shown 
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that  the  water  accumulated  or  run  over  and  along  said 
street,  or  a  part  thereof,  as  set  out  in  said  count,  was 
not  run  over  or  along  a  drain  or  sewer  provided  for 
such  purpose." 

Defendant  filed  the  plea  of  the  general  issue  and  the 
following  special  pleas:  (2)  "To  each  count  defendant 
says  that  the  accident  and  death  of  plaintiff's  intestate 
would  not  have  happened,  but  for  the  proximate  con- 
tributory negligence  of  the  father  of  plaintiff's  intes- 
tate, who  had  custody  and  control  of  him  at  said  time, 
which  said  proximate  contributory  negligence  consisted 
in  this:  That  the  said  father  of  plaintiff's  intestate 
negligently  permitted  plaintiff  to  wade  in  a  drain  in 
said  street  while  water  was  flowing  down  the  same  into 
the  mouth  of  an  open  sewer,  and  plaintiff's  intestate 
was  thereby  washed  into  said  open  sewer,  and  drown- 
ed." (»i)  Same  as  2,  except  that  the  contributory  neg- 
ligence is  alleged  to  be  that  of  the  mother,  instead  of 
the  father.  (4)  Same  as  2,  except  the  contributory 
negligence  is  alleged  to  be  that  of  a  person  unknow^n  to 
the  defendant,  who  had  custody  and  control  of  plain- 
tiff's intestate  at  the  time.  (5)  "To  each  count  of  the 
complaint  says  the  plaintiff's  intestate,  at  the  time  of 
being  washed  into  said  sewer  in  said  street  as  set  out  in 
the  complaint,  was  wading  in  water  in  a  drain  in  said 
street  which  flowed  into  said  sewer;  that  said  sewer 
was  constructed  and  left  open,  and  said  drain  was  con- 
structed to  accumulate  the  waters  and  convey  them  into 
said  sewer,  as  set  out  in  said  complaint,  according  to  a 
plan  adopted  by  the  mayor  and  aldermen  of  Birming- 
ham in  its  governmental  capacity  for  the  drainage  of 
the  city  of  storm  water ;  that  said  drain  and  sewer  were 
constructed  strictly  in  accordance  with  said  plan;  and 
that  there  was  no  negligence  on  the  part  of  the  defend- 
ant, its  officers,  agents,  or  servants,  in  leaving  open  the 
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mouth  of  said  sewer  as  aforesaid,  or  in  the  construction 
of  said  drain  as  aforesaid,  but  that  the  same  was  con- 
structed in  a  skillful  manner,  and  in  accordance  with 
said  plan,  and  was  maintained  in  accordance  with  said 
plan."  (6)  Same  as  5,  except  it  is  alleged  that  the 
sewer  was  constructed  by  the  city  in  the  exercise  of  its 
governmental  capacity.  (A)  Sets  up  that  the  minor 
was  less  than  seven  years  old  at  the  time  of  its  death; 
that  the  plaintiff,  as  administrator  of  said  minor,  had 
no  right  to  maintain  this  action,  because  it  says  that  at 
the  time  said  action  was  brought,  and  at  the  present 
time,  the  parent  or  parents  of  said  minor  were  and  are 
living,  and  the  right  of  action  for  the  death  of  said 
minor  is  in  the  said  parent  or  parents,  and  not  in  the 
personal  represc*ntative ;  and  that  Hugh  C.  Crane,  who 
now  sues  as  administrator,  is  not  the  parent  of  said 
child. 

RoMAiNE  Boyd,  for  appellant.  The  court  erred  in 
overruling  defendant's  demurrer  to  the  1st  count. — 28 
Cyc.  1370 ;  Elliott  on  Roads  &  Streets,  sees.  473-4 ;  Id. 
631.  On  the  same  authorities,  the  court  erred  in  over- 
ruling demurrers  to  the  2d  count.  The  court  erred  in 
sustaining  plaintiff's  demurrer  to  defendant's  plea  A. 
as  to  the  1st  and  2nd  counts.— Sec.  26,  Code  1896; 
Sec.  2485,  Code  1907,  and  authorities  cited.  The  court 
erre<l  in  sustaining  demuri^ers  to  the  2nd  plea,  also  to 
the  3rd  and  4th  pleas. — A.  G.  8.  v.  Burgess^  116  Ala. 
509 ;  So.  Ry.  v.  Shipp,  53  South.  152.  The  court  should 
have  permitted  it  to  be  shown  that  the  sewer  was  prop- 
erly constructed  and  such  as  was  in  use  in  other  well 
regulated  cities.  The  court  erred  in  rendering  judg- 
ment against  the  mayor  and  aldermen  of  the  city  of 
Birmingham.— 28  Cyc.  680. 
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Frank  S.  White  &  Sons^  and  J.  S.  Kennedy,  for  ap- 
pellee. The  court  was  not  in  error  in  overruling  de- 
murrers to  the  complaint. — Artidt  v.  Cullman,  31 
South.  478;  Mayor,  etc,  v.  Lewis,  92  Ala.  352;  Birming- 
ham V,  Starr,  112  Ala.  98;  Albritton  v.  Mayor,  60  Ala. 
486.  The  city  is  liable  for  its  failure  to  keep  the  entire 
street  in  a  reasonable  state  of  repair,  and  it  was  imma- 
terial what  caused  the  defect,  if  the  city  was  negligent 
in  permitting  the  same  to  be  out  of  repair. — Selma  v 
Perkins,  68  Ala.  148;  Montgomery  v.  Gilmer,  133  Ala. 
116;  Birmingham  v,  Taylor,  105  Ala.  __.  The  city  can- 
not protect  itself  on  the  ground  that  it  made  a  mistake 
and  planned  its  sewer  too  small. — Arndt  v.  Cullman, 
supra.  The  minor  was  conclusively  presumed  to  be  in- 
capable of  being  guilty  of  contributory  negligence,  and 
neither  his  nor  that  of  his  parents  will  defeat  recovery. 
—Tutwiler  t\  Enslen,  129  Ala.  346;  Pratt  C.  &  /.  Co.  i;. 
Brawley,  83  Ala.  374;  A.  O.  S.  v.  Crocker,  31  South. 
561.  The  court  properly  sustained  objections  to  the  ex- 
pert testimony  and  to  the  fact  that  other  well  regulated 
cities  used  a  similar  sewer  plant. — Farley  v.  Bay  Shell 
Road,  27  South.  770;  Ross  v.  The  State,  139  Ala.  144; 
CarnHle  v.  Car  wile,  131  Ala.  606;  Tolbert  v.  The  State, 
87  Ala.  27.  A  personal  representative  had  the  same 
right  to  recover  as  the  int^estate  would  have  had  had  he 
nut  been  killed.— Section  2486,  Code  1907.— T.  C.  I.  & 
R.  R.  Co.  V.  Henidon,  100  Ala.  __.  Counsel  discuss 
other  charges  refused,  but  without  further  citation  of 
authority. 

SAYRE,  J. — The  two  counts  of  the  complaint,  so  far 
as  concerns  the  objections  taken  to  them  by  demurrer, 
were  substantially  equivalents  of  each  other  and,  in  re- 
spect to  the  averment  of  notice  of  the  defect,  followed 
forms  which  have  had  the  approval   of  this  court. — 
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Birmingham  v.  Pool,  169  Ala.  177,  52  South.  937;  Ens- 
ley  V,  Smith,  165  Ala.  387,  51  South.  343,  and  cases 
cited.  The  complaint  sufficiently  avers  that  the  defend- 
ant municipality  had  actual  or  constructive  notice  of 
the  defect  alleged  for  such  length  of  time  as  gave  its  of- 
ficers, in  the  exercise  of  reasonable  diligence,  opportu- 
nity to  make  repairs  or  take  other  sufficient  precautions 
against  the  happening  of  accidents. — Lord  v.  Mobile, 
113  Ala.  360,  21  South.  366. 

In  argument  against  the  sufficiency  of  the  complaint 
it  is  stated  that  the  death  of  plaintiff's  intestate  appears 
to  have  resulted  from  a  defective  sewer  plan,  and  it  is 
said  that  the  municipality  is  not  answerable  for  the  con- 
sequence of  such  a  defect.  In  the  first  count  the  com- 
plaint is  that  defendant  was  guilty  of  negligence  in  al- 
lowing water  to  accumulate  on  and  run  along  the  street 
in  such  volume  and  with  such  force  as  to  wash  plain- 
tiflfs  intestate  into  a  sewer  where  he  was  drowned.  To 
this,  in  the  second  count,  is  added  the  averment  that  de- 
fendant negligently  permitted  the  mouth  of  the  sewer  to 
remain  unguarded.  Appellant's  contention  in  respect 
to  its  liability  under  these  conditions  is  repeated  in  a 
number  of  charges  requested  by  it  and  refused  by  the 
court.  It  is  also  expressed  in  a  number  of  exceptions 
reserved  on  the  admissibility  of  evidence.  It  is  unneces- 
sary to  treat  separately  the  assignments  of  error  based 
upon  these  rulings.  By  them  the  defendant  invokes 
that  principle  of  law  which  relieves  a  municipal  cor- 
poration of  liability  for  errors  of  judgment  in  the  plan- 
ning and  execution  of  public  improvements  when  its 
officers  have  followed  the  advice  of  one  skilled  in  such 
matters  and  have  used  due  care  in  the  selection  of  their 
adviser.  Such  advice  will  not,  however,  excuse  where 
there  has  been  such  palpable  lack  of  skill  and  care  as 
ought  to  have  been  appreciated  by  men  of  ordinary  ex- 
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perience  and  understanding.  Nor  is  it  perceived  how 
the  principle  invoked  can  avail  the  defendant  in  the  con- 
sideration of  the  case  stated  in  the  complaint  and 
shown  by  the  evidence.  However  much  the  defendant 
may  have  been  advised  and  may  have  relied  upon  that 
advice  in  planning  its  system  of  drains  and  sewers,  that 
advice  was  of  no  consequence  in  the  presence  of  the 
plaintiff's  theory,  amply  sustained  in  the  tendencies  of 
the  evidence,  which  was  that,  after  repeated  experi- 
ences through  a  series  of  years  had  demonstrated  the 
plan  or  its  execution  to  be  so  defective  as  to  render  the 
street  at  the  place  in  question  dangerous,  defendant 
negligently  omitted  to  supply  a  remedy. — Shearm.  & 
Redf.  Neg.  §§  271-275. 

Demurrers  to  the  several  special  pleas,  setting  up  the 
contributory  negligence  of  the  parent  or  other  person 
having  charge  and  control  of  plaintiflf's  intestate,  were 
well  sustained,  as  was  decided  in  the  recent  case  of 
Southern  Railway  Co.  v,  Shipp,  169  Ala.  329,  53  South. 
152. 

Appellant  also  assigns  for  error  the  court's  ruling  on 
the  sufficiency  of  plea  A.  We  have  been  unable  to  find 
in  the  record  either  demurrer  to  this  plea  or  ruling  on 
its  sufficiency;  but,  since  the  same  proposition  is  ad- 
vanced in  some  of  the  charges  refused  to  the  defendant 
and  reserved  for  review  we  state  our  opinion  that  it  pre- 
sented an  immaterial  issue.  The  contention  seems  to 
be  that  a  personal  representative  cannot  maintain  an 
action  for  the  wrongful  death  of  his  intestate,  who  was 
a  minor,  as  long  as  there  is  a  parent  surviving.  The 
language  of  the  statute  authorizing  the  action,  as  it  was 
at  the  time  of  the  death  of  plaintiiT's  intestate  and  the 
bringing  of  this  suit  (Code  1896,  §  26)  affords  a  suffi- 
cient answer  to  this  contenticm.  It  provided  that  the 
parent  or  the  personal  representative  might  sue  and  re- 
cover such  damages  as  the  jury  might  assess.     Under 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  99 

[City  of  Birmingliam  v.  Crane.] 

the  statute  as  amended  in  the  Code  of  1907,  §  2485,  the 
parent  has  the  better  right  to  sue,  and  the  personal  rep- 
resentative may  sue  only  in  cases  where  there  is  no  sur- 
viving parent  or  the  parent  fails  to  sue  within  six 
months  from  the  death  of  the  minor.  But  the  amend- 
ment had  no  effect  upon  existing  rights  or  remedies. — 
Code,  §  10.  The  right  of  plaintiff  in  this  case  is  to  be 
detennined  on  the  law  as  it  was  at  the  time  plaintiff's 
intestate  came  to  his  death.  By  that  law  the  suit, 
whether  brought  by  parent  or  personal  representative, 
sought  to  enforce  a  right  in  favor  of  the  parents.  The 
personal  representative,  where  he  sued,  acted  as  a  quasi 
trustee  for  the  parents  who  had  the  right  to  control  the 
suit  and  direct  the  disposition  of  its  proceeds.  The  per- 
sonal representative  in  such  case  was  hardly  more  than 
a  nominal  plaintiff;  but,  under  the  plain  alternative  of 
the  statute  as  it  then  was,  the  suit  was  properly  brought 
in  his  name. — White  v.  Ward,  157  Ala.  345,  47  South. 
166,  18  L.  R.  A.  (N.  S.)  568. 

Plaintiff's  case  was  this:  After  a  heavy  rainfall, 
water  stood  over  the  roadway  and  sidewalks  of  defend- 
ant's street.  On  previous  occasions  a  like  condition 
had  frequently  followed  upon  heavy  rains.  A  ditch, 
three  or  four  feet  deep,  running  along  the  edge  of  the 
sidewalk,  conducted  the  water  to  the  mouth  of  a  sewer 
pipe  18  inches  in  diameter.  On  the  occasion  in  ques- 
tion, roadway,  sidewalk,  and  ditch  were  hidden  beneath 
the  accumulated  water  which  spread  over  them  all. 
Plaintiff's  intestate,  a  child  under  seven  years  of  age, 
was  wading  about  the  street  with  other  children  when 
he  stepped  into  the  ditch,  was  drawn  by  the  water  into 
the  unguarded  mouth  of  the  sewer  pipe,  and  was 
drowned.  To  this  case,  and  the  inferences  the  jury  were 
free  to  draw  from  these  facts,  it  was  no  answer  that  th(* 
sewer  had  been  constructed  under  advice  of  a  competent 
engineer,  or  that  the  engineer   still   thought   that   the 
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sewer  was  planned  and  constructed  in  accordance  with 
the  principles  of  good  engineering.  The  defendant  was 
under  no  obligation  to  provide  an  artificial  under- 
ground system  of  sewers.  But,  having  undertaken  to 
provide  such  a  system,  it  was  defendant's  duty  to  see 
that  a  proper  system  was  provided — one  that  would  not 
leave  the  street  in  a  dangerous  condition.  The  question, 
then,  for  decisoin  was  whether  under  the  conditions 
shown  the  accumulated  water,  or  the  accumulated  water 
in  connection  with  the  unguarded  sewer,  suflSciently  ev- 
idenced negligence  on  the  part  of  the  municipal  authori- 
ties in  the  discharge  of  their  duty  to  keep  the  street  in 
a  reasonbaly  safe  condition  for  the  use  of  those  who  had 
occasion  to  pass  along  it  for  business  or  pleasure.  This 
was  an  ordinary  question  of  fact  for  the  jury's  determi- 
nation, and  no  witness,  however  expert,  could  properly 
be  permitted  to  usurp  the  functions  of  the  jury  by  ex- 
pressing his  opinion  on  that  subject,  for  all  the  elements 
to  be  considered  in  determining  the  question  at  issue 
were  open  to  the  common  understanding  of  the  jury 
whose  duty  it  was  to  draw  the  conclusion. — Warden  v. 
L.  &  N.  R,  R,  Co.,  94  Ala.  277,  10  South.  276, 14  L.  R.  A. 
552. 

The  same  proposition  was  presented  in  a  different 
guise  when  the  defendant  sought  to  have  its  witness 
state  that  well-regulated  cities  in  America  followed  the 
plan  of  constructing  sewers  shown  to  have  been  fol- 
lo\>'ed  at  the  place  in  question.  No  practice  can  excuse 
negligence.  The  defendant  could  not  avoid  responsibil- 
ity for  negligence  in  maintaining  its  streets,  if  the  jury 
found  there  was  negligence,  by  show^ing  the  practice  of 
cities  in  America  or  elsewhere  in  planning  systems  of 
drains  and  sewers,  and  this,  notwithstanding  the  opin- 
ion of  the  witness  that  such  cities  in  that  respect  were 
well  regulated.     There  was,  therefore,  no  error  in  the 
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court's  rulings  on  questions  of  evidence,  nor  in  refusing 
those  charges  which  were  requested  by  the  defendant  on 
the  subject  to  which  we  have  just  here  referred. — K.  C. 
M.  d  B.  R.  R.  Co,  V.  Burton,  97  Ala.  240-251,  12  South. 
88.- 

This  suit  was  properly  brought  against  the  mayor 
and  aldermen  of  Birmingham,  a  municipal  corporation, 
and  so  the  defendant  is  styled  in  the  judgment  ren- 
dered. Pending  the  suit  and  before  judgment  the  Mu- 
nicipal Code  Law  of  August  13,  1907,  was  passed  (Code 
1907,  §  1046  et  seq.),  providing  that  all  municipal  or- 
ganizations should  be  bodies  politic  and  corporate,  hav- 
ing perpetual  succession,  "under  the  name  now  used  or 
hereafter  assumed,     ♦     ♦     ♦     and    each    under    such 

name  as  the  'City  of ,'  or  'Town  of /  as  the  case 

may  be,  shall  sue  and  be  sued,"  etc.  There  w^as  no 
amendment  of  the  complaint  to  meet  this  change  of  cor- 
porate name,  as  there  might  have  been.  Appellant 
takes  the  point  that  the  judgment  erroneously  followed 
the  summons  and  complaint  in  the  matter  of  the  name 
and  style  of  the  defendant  corporation.  The  change  of 
name  effected  no  change  in  the  rights  or  liabilities  of 
the  corporation.  As  for  the  formal  requirements  of  the 
judgment  in  a  case  prosecuted  under  the  circumstances 
here  shown,  that  was  clearly  provided  for  at  the  time 
of  the  enactment  of  the  Municipal  Code  Law.  The  pro- 
vision was  that  "all  suits  then  pending  in  favor  of  or 
against  municipal  corporations  shall  continue  to  judg- 
ment unaffected  by  this  chapter,  and  shall  be  enforced 
in  favor  of  or  against  such  city  or  town,  as  the  case 
may  be,  notwithstanding  a  change  of  name  or  organiza- 
tion."—Code,  §  1050. 

After  considering  those  assignments  of  error  which 
have  been  argued  for  the  appellant,  we  have  reached  the 
conclusion  that  the  judgment  ought  to  be  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Watts  V.  Montgromery  Traction 
Company. 

Collision  Accident, 

(Decided  January   18,   1912.     57   South.  471.) 

1.  Negligence;  Violation  of  Ordinance. — The  violation  of  an  ordi- 
nance Is  negligence  per  se,  and  entitles  one  to  damages  who  has 
been  injured  in  person  or  estate  as  a  proximate  result  thereof. 

2.  Same;  Contributory  Negligence, — Where  the  plaintiff  violates  an 
ordinance,  It  may  be  contributory  negligence  if  it  proximately  con- 
tributed to  the  Injury,  provided  the  ordinance  was  enacted  for  the 
defendant's  benefit,  and  not  merely  for  the  public  generally,  or  for 
a  class. 

3.  Street  Railways;  Collision  Accident;  Contributory  Negligence. 
— As  the  ordinance  requiring  vehicle  drivers  to  keep  to  the  right  of 
the  center  of  the  street  was  not  enacted  for  the  benefit  of  a  street 
car  company,  though  their  tracks  be  in  the  center  of  the  street, 
such  street  car  company  Is  not  In  position  to  plead  contributory 
negligence  on  account  of  the  owner  being  in  the  center  of  the  street 
contrary  to  the  ordinance,  when  sued  for  damages  to  an  automobile, 
caused  by  one  of  Its  cars  striking  it. 

4.  Same. — The  driver  of  an  automobile  running  ahead  of  a  street 
car  was  not.  guilty  of  contributory  negligence  in  falling  to  signal 
the  motorman  to  stop  unless  such  driver  knew  that  the  car  was 
approaching. 

5.  Same;  Accident;  Evidence. — Where  the  evidence  showed  that 
the  automobile  was  being  run  astride  the  south  rail  of  the  street 
car  track  which  was  twelve  feet  from  the  south  curb,  while  the 
north  rail  was  fifteen  feet  from  the  north  curb,  the  automobile  was 
on  the  right  hand  side  of  the  center  of  the  street,  and  an  ordinance 
requiring  vehicle  drivers  to  keep  to  the  right  of  the  center  of  the 
street  became  irrelevant  and  immaterial. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pear80N. 

Action  by  Edw.  S.  Watts  against  the  Montgomery 
Traction  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

The  action  was  for  damages  to  an  automobile,  caused 
by  the  automobile  being  struck  by  a  car  and  demol- 
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ished ;  the  automobile  at  the  time  being  run  ahead  of  the 
car  and  in  the  same  direction  as  the  car. 

Plea  8  is  as  follows :  "Defendant  says :  That  the  ac- 
cident occurred  on  one  of  the  streets  of  the  city  of  Mont- 
gomery, within  the  limits  of  said  city.  That  at  said 
time,  and  for  a  long  time,  there  had  been  an  ordinance 
of  the  city  of  Montgomery  in  force  and  effect,  namely, 
section  1093  of  the  City  Code  of  Montgomery,  reading 
as  follows :  'Sec.  1093.  Any  person  who  willfully  fails 
to  keep  to  that  side  of  the  street  which  is  to  the  right 
of  the  driver  while  driving  any  vehicle  through  the 
streets  ♦  ♦  ♦  must  on  conviction  be  fined  not  less 
than  fl.OO  nor  more  than  flOO.OO.'  That  on  the  day 
and  date  of  the  alleged  injuries  of  the  said  automobile 
the  same  was  being  driven  by  one  Felder,  who  negligent- 
ly and  in  violation  of  said  ordinance  failed  to  keep  to 
that  part  of  the  street  on  his  right,  but  drove  the  same 
along  the  middle  of  said  street,  and  in  that  part  of  the 
same  where  defendant's  tracks  are  located,  so  that  de- 
fendant's car  could  not  safely  pass  same  without  collid- 
ing therewith,  and  the  negligence  of  said  driver  of  said 
automobile  and  violation  of  said  ordinance,  to  keep  to 
the  right  of  the  street,  contributed  proximately  to  the 
injuries  complained  of  in  the  complaint." 

The  fifth  ground  of  demurrer  was  that  the  ordinance 
referred  to  was  not  passed,  according  to  the  averments 
of  said  plea,  for  the  benefit  of  the  defendant,  or  its  em- 
ployees engaged  in  the  business  of  the  defendant. 

J.  T.  Letcher,  for  appellant.  The  driver  had  as 
much  right  to  the  street  as  the  appellant's  street  car. — 
27  A.  &  E.  Enc.  of  Law,  28.  It  is  not  negligence  per  se 
for  one  in  charge  of  a  vehicle  to  drive  along  or  across 
car  tracks  which  are  a  part  of  the  public  street. — B.  R, 
d  E.  Co,  V.  City  Stahles,  119  Ala.  615;  Glass  v.  R.  R. 
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Co,,  94  Ala.  518.  Hence,  demurrer  to  plea  8  should  have 
been  sustained  on  its  first  ground,  as  well  as  on  its  8th, 
9th  and  10th  grounds.  The  plea  was  not  made  good  by 
the  general  averments  of  contributory  negligence  if  the 
facts  therein  set  out  were  insufficient  to  show  such  neg- 
ligence.—0«6om  V.  Ala,  S.  d  W.  Co.,  135  Ala.  571 ;  So. 
Ry.  Co,  V,  Branyon,  145  Ala.  662 ;  Forbes  d  Carliss  v. 
Davidson,  41  South.  312.  The  plea  was  also  defective 
because  the  ordinance  set  up  therein  was  not  enacted 
for  the  benefit  of  defendant,  but  for  the  public  general- 
ly.—29  Cyc.  438;  Frontier  H,  L,  Co.  v.  Connolly,  68  L. 
R.  A.  425;  Brember  v.  Jones,  26  L.  R.  A.  408;  Wolf  v. 
Smith,  9  L.  R.  A.  (N.  S.)  343,  and  note.  Some  causal 
connection  must  be  shown  between  the  alleged  contribu- 
tory negligence  and  the  injury. — Wolf  v.  Smith,  supra; 
s.  c.  160  Ala.  644.  Plea  9  was  insufficient  because  fail- 
ing to  allege  that  the  driver  of  the  vehicle  knew  of  the 
approach  of  the  car. 

Ray  Rushton  and  W.  M.  Williams,  for  appellee.  The 
violation  of  a  statute  or  city  ordinance  is  negligence  per 
se,  and  is  a  complete  defense  to  an  action  for  injuries, 
if  a  violation  of  the  statute  or  ordinance  proximately 
contributed 'to  the  injury.— 29  Cyc.  437;  K.  C.  M.  d  B. 
V.  Flippo,  138  Ala.  487;  Sloss-S.  Co.  v,  Sharpe,  156  Ala. 
284 ;  Wise  v,  Morgan,  44  L.  R.  A.  548 ;  Parker  v.  Barn- 
ard, 135  Mass.  116;  146  Mass.  596;  59  Conn.  1;  64  Am. 
St.  Rep.  44;  37  L.  R.  A.  591;  23  S.  E.  1061.  Special 
plea  8  is  suflficient  in  its  allegations. — 28  Cyc.  391.  The 
defendant  had  as  much  interest  in  the  enforcement  of 
the  ordinance  as  did  the  driver  of  any  other  vehicle,  and 
a  plea  showing  the  violation  of  such  ordinance  contrib- 
uting proximately  to  plaintiff's  injury  is  a  complete  and 
conclusive  defense.— 75  111.  93;  42  Am.  St.  Rep  508; 
60  Mo.  475;  Sherman  &  Redfield  on  Neg.  sec.  13;  17  L. 
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R.  A.  588;  85  Am.  Dec.  408;  67  Am.  St.  Rep.  252;  see 
also.— L.  d  N.  V.  Murphy,  129  Ala.  432 ;  C.  of  Ga.  v. 
Sturgis,  43  Soutli.  96.  One  who  sustains  a  special  and 
particular  injury  from  an  unlawful  act  prejudicial  to 
the  public  may  maintain  an  action  for  his  own  special 
injury. — Gray  v.  Mobile  T,  Co,,  55  Ala.  387.  Legislative 
enactments  of  this  type  are  construed  as  creating  a 
duty  both  to  the  public  and  to  private  individuals,  and 
to  liberally  interpret  the  class  of  persons  for  whose  ben- 
efit the  law  was  made.— Ill  N.  W.  279;  135  Mass.  46; 
106  Am.  St.  Rep.  377;  23  S.  W.  1061.  The  court  did 
not  err  in  permitting  the  ordinance  to  be  introduced 
in  evidence. — 47  L.  R.  A.  548.  Plea  9  was  a  good  plea 
of  contributory  negligence. — B,  R.  L.  £  P.  Co.  v,  Yates, 
169  Ala.  387. 

ANDERSON,  J.— The  decisions  as  to  the  legal  efifect 
of  violating  a  statute  or  ordinance  are  not  harmonious. 
In  some  cases  it  is  held  that  such  violation  is  not  negli- 
gence per  se,  but  that  ft  is  competent  evidence  of  negli- 
gence, and  may  be  sufficient  to  justify  a  jury  in  finding 
negligence  in  fact. — 29  Cyc.  437,  and  cases  cited  in  note. 
However,  it  is  settled  in  Alabama,  and  we  think  it  is  the 
weight  of  authority,  that  a  violation  of  a  statute  or  an 
ordinance  is  negligence  per  se,  and  a  person  proximately 
injured  thereby  may  recover  for  such  injuries  against 
the  violator  of  the  law. — Kansas  City  R.  R.  v,  Flippo, 
138  Ala.  487,  35  South.  457;  Sloss-Sheffield  Co.  v. 
Sharp,  156  Ala.  289,  47  South.  279;  Wise  v.  Morgan, 
101  Tenn.  273,  48  S.  W.  971,  44  L.  R.  A.  548;  Parker  v. 
Barnard,  135  Mass.  116,  46  Am.  St.  Rep.  450;  Newcomb 
V.  Boston  Prot.  Dpmt.,  146  Mass.  596,  16  N.  E.  555,  4 
Am.  St.  Rep.  354 ;  Terre  Haute  R.  R.  v.  Williams,  172 
111.  379,  50  N.  E.  116,  64  Am.  St.  Rep.  44;  Rosse  v.  St. 
Paul  R.  R.,  68  Minn.  216,  71  N.  W.  20,  37  L.  R.  A.  591, 
64  Am.  St.  Rep.  472. 
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We  are  not  cited  to  and  have  found  no  Alabama  case 
where  the  violation  of  a  statute  or  ordinance  by  the  in- 
jured party  was  pleaded  by  the  defendant  by  way  of 
contributory  negligence ;  yet  we  see  no  reason  why  such 
a  violation,  if  proximately  causing  the  injury  com- 
plained of,  cannot  be  set  up  as  a  defense  to  the  simple 
negligence  charged  in  the  complaint.  Such  a  defense 
has  been  approved,  and  we  think  properly  so,  in  the 
cases  of  Broschart  v.  Tuttle,  59  Conn.  1,  21  Atl.  925,  11 
L.  R.  A.  33;  Weller  v.  Chicago  R.  R.,  120  Mo.  635,  23  S. 
W.  1061.  The  statute  or  ordinance  violated,  however, 
must  have  been  enacted  for  the  benefit  of  the  party  who 
seeks  to  invoke  its  violation  as  distinguished  from  the 
public  generally  or  a  class  to  whom  the  ordinance  neces- 
sarily applies.— 29  Cyc.  438;  L.  d  N.  R.  R.  Co,  v.  Mur- 
phree,  129  Ala.  432,  29  South.  592;  Cen.  of  Oa.  Rwy,  v. 
Sturgis,  149  Ala.  573,  43  South.  96. 

A  municipality  would  no  doubt  have  the  right,  under 
its  police  power,  to  regulate  the  travel  upon  its  streets 
so  as  to  prevent  congestion  and  collision,  and  could 
thereby  protect  all  persons  using  the  streets,  including 
street  cars;  but  it  is  manifest  that  the  ordinance  in 
question  was  not  intended  for  the  protection  of  street 
railways,  as  the  wording  and  meaning  of  same  does  not 
exclude  vehicles  from  their  tracks.  The  ordinance  does 
not  require  the  drivers  of  vehicles  to  keep  off  of  the 
street  railway  tracks,  but  only  requires  them  to  keep  on 
the  side  of  the  street  to  the  right ;  that  is,  they  must  re- 
main to  the  right  of  the  center  of  the  street.  If  they  do 
this,  they  do  not  violate  the  ordinance,  notwithstanding 
they  may  l)e  upon  the  track  of  a  street  car  line.  It  may 
be  that  most  of  the  street  car  tracks  are  laid  in  the  cen- 
ter of  the  street,  and  an  ordinance  requiring  vehicles  to 
stay  to  the  right  of  the  track,  if  there  is  space  enough 
for  them  to  do  so,  would  no  doubt  be  a  reasonable  one; 
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but  3uelr  is^iiot  the  present  ordinance,  as  it  only  re- 
quires the  vehicle  to  be  to  the  right  of  the  center  of  the 
street.  Again,  there  may  be  street  car  tracks  laid  with- 
in either  side  of  the  streets,  and,  if  a  driver  kept  to  the 
right  of  the  center  of  the  street,  he  would  not  violate 
the  ordinance,  although  he  may  drive  upon  or  along  the' 
street  car  track.  It  is  plain  that  the  ordinance  in  ques- 
tion was  not  intended  to  keep  vehicles  oflf  of  street  car 
tracks  or  for  the  protection  of  street  car  companies. 

Plea  8,  if  not  otherwise  faulty,  was  subject  to  grounds 
5,  11,  and  12  of  the  plaintiff's  demurrer,  and  the  trial 
coiff t  erred  in  not  sustaining  same. 

The  negligent  failure  of  the  plaintiff's  agent,  Felder, 
to  hollo,  warn,  or  signal  jthe  dtafen^ant's  motorman  is  a 
mere  conclusictn^  There  is  nothing  in  the  plea  to  indi- 
cate that  B^elder  knew  of  the  approach  of  the  car,  and 
he  cannot  be  said  to  be  guilty  of  negligence  for  failing 
to  give  a  signal  to  stop  the  car  unless  he  knew  it  was 
approaching. 

Aside  from  the  infirmity  of  the  eighth  plea,  the  trial 
court  erred  in  admitting  the  ordinance  in  evidence, 
over  the  objection  of  the  plaintiff,  as  it  was  immaterial 
and  irrelevant.  The  undisputed  evidence  shows  that  the 
auto  was  on  the  right-hand  side  of  the  street.  The  au- 
tomobile was  astride  the  south  rail  of  the  track,  and 
which  said  south  rail  was  12  feet  from  the  south  curb. 
The  north  rail  was  15  feet  from  the  north  curb,  and  was 
therefore  in  the  center  of  the  street,  and  the  auto  was 
to  the  right  of  said  north  rail  and  was  upon  the  right- 
hand  side  of  the  street. — See  testimony  of  Berry,  page 
16  of  the  record. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDELL^  C.  J.,  not  sitting. 
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Alabama  Consolidated  Coal  &  Iron 
Company  t\  Cowden. 


Frightening  Animal. 


(Decided  November  28,  1911.     Rehearing  denied  December  21,  1911. 
56  South.  984.) 

1.  Railroads;  Frightening  Animal;  Complaint. — Where  the  action 
was  for  Injury  to  plaintiff  caused  by  his  mule  becoming  frightened 
by  a  locomotive  operated  by  defendant  near  a  public  highway  on 
which  plaintiff  was  driving,  a  complaint  alleging  that  defendant's 
servants  In  control  of  the  train  caused  the  engine  to  make  such 
great  oft-repeated  and  long  continued  noise  that  the  mule  was 
caused  to  get  beyond  plaintiff's  control,  and  run  away,  and  that 
the  mule  was  frightened  by  reason  and  as  a  proximate  consequence 
of  the  defendant's  negligence  in  that  It  caused  negligently  or  neg- 
ligently allowed  its  engine  to  make  or  continue  to  make  great  and 
unnecessary  noises  while  near  a  highway,  was  not  demurrable, 
since,  as  a  count  must  be  construed  as  an  entirety,  it  charged  as 
negligence,  the  causing  or  allowing  of  the  locomotive  to  make  or 
continue  to  make  great  and  unnecessary  noises,  which  caused  the 
mule  to  become  frightened. 

2.  Same;  Negligence. — Where  the  action  was  for  Injury  caused 
by  the  frightening  of  the  mule  by  noises  made  by  defendant's  loco- 
motive near  a  highway,  proof  of  mere  want  of  necessity  without 
more,  for  the  noises  was  not  sufficient  to  show  negligence,  as  rail- 
road companies  are  entitled  to  make  all  usual  noises  incident  to 
the  operation  of  their  train,  and  negligence  cannot  be  predicated  upon 
such  noises  unless  they  were  unnecessary,  and  the  noises  or  the 
movement  of  the  train  were  recklessly  or  wantonly  made  or  done 
after  discovery  of  plaintiff's  peril,  or  were  made  or  done  with  the 
intention  of  frightening  the  animal. 

3.  Same;  Instructions. — A  charge  asserting  that  if  the  jury  believe 
that  the  mule  was  frightened  by  the  whistle,  and  that  the 
whistle  was  blown  in  a  careful  and  proper  manner,  and  that  plain- 
tiff was  not  willfully,  wantonly  or  Intentionally  injured,  the  jury 
must  find  for  defendant,  was  properly  refused,  since  while  the 
manner  in  which  the  whistle  was  blown  may  have  been  careful  and 
proper,  yet  the  blowing  thereof  snider  the  circumstances  may 
have  been  wantonly  done  or  done  after  becoming  aware  of  plain- 
tiffs peril. 

4.  Same. — Where  there  was  evidence  that  the  injury  resulted  pri- 
marily from  the  fright  of  the  mule  which  was  produced  by  the 
noises,  and  not  necessarily  as  the  immediate  and  direct  result  of 
any  wanton,  willful,  intentional  misconduct  on  the  part  of  the 
operator  of  the  locomotive,  such  an  Instruction  was  misleading,  in 
so  far  as  it  hypothesized  that  plaintiff  was  not  willfully,  wantonly 
or  intentionally  injured. 
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5.  Same;  Damages. — A  charge  asserting  tbat  if  the  Jury  is 
reasonably  satisfied  from  the  evidence  that  the  whistling  was  done 
with  a  wanton  disregard  of  plaintilTs  rights,  and  with  knowledge 
of  the  situation,  and  that  to  blow  the  whistle  and  continue  to  blow 
would  result  in  injury  to  plaintiff,  then  the  jury  might  Inflict  puni- 
tive damages  had  for  its  topic  the  basis  or  condition  on  which 
punitive  damages  might  be  Imposed,  and  not  the  causal  connection 
between  the  acts  hypothesized  and  the  result  of  which  plaintiff  com- 
plained, and  hence,  was  not  objectionable  as  omitting  to  hypothesize 
that  the  acts  enumerated  proximately  caused  the  Injury  and  damage 
complained  of. 

6.  Same;  Punitive  Damages, — Where  the  operatives  of  a  railroad 
locomotive  continue  to  sound  a  whistle  after  they  discover  that  the 
noise  is  frightening  the  animal  being  driven  along  a  nearby  high- 
way, and  that  the  animal  Is  getting  beyond  the  driver's  control, 
such  an  act  Is  a  wanton  disregard  of  the  driver's  safety,  and  will 
authorize  the  imposition  of  exemplary  damages  for  injuries  caused 
thereby. 

7.  Negligence;  Issue  and  Proof. — While  a  general  allegation  of 
negligence  in  the  complaint  is  sufficient,  the  evidence  to  sustain  the 
same  must  tend  to  prove  definite  acts  or  omission  amounting  to  neg- 
ligence for  which  defendant  is  accountable,  at  least  prima  facie. 

8.  Evidence;  Opinion;  Conclusion. — Where  a  witness  was  asked 
whether  a  mule  with  which  he  was  acquainted  was  ordinarily  gentle, 
his  answer  that  from  what  he  had  seen  he  would  say  It  was  a 
gentle  mule,  was  not  objectionable  as  a  conclusion. 

9.  Appeal  and  Error;  Review;  Pleadings. — Where  there  was  no 
demurrer  to  the  complaint  for  failure  to  allege  that  the  mule  was 
of  ordinary  gentleness,  such  objection  will  not  he  considered  on 
appeal. 

10.  Same;  Harmless  Error;  Evidence. — Where  the  action  was  for 
Injury  to  plaintiff  by  his  mule  being  frightened  by  defendant's  loco- 
motive, the  defendant  was  not  prejudiced  by  the  admission  of  evi- 
dence that  the  mule  was  ordinarily  gentle;  the  presumption  being 
that  the  fact  that  the  animal  frightened  was  one  of  ordinary  gentle- 
ness was  an  essential  factor  to  the  solution  of  the  question  of  negli- 
gence. 

11.  Charge  of  Court;  Instruction. — A  charge  must  be  construed  as 
a  whole  and  error  cannot  be  predicated  upon  an  excerpt  thereof 
only. 

12.  Same;  Abstract. — ^A  charge  asserting  that  if  a  witness  is  re- 
luctant to  tell  what  he  knows  or  is  swift  to  tell  it,  or  seems  anxious 
to  do  so,  juries  will  not  have  much  confidence  In  him,  was  merely 
abstract  and  as  the  court  stated  that  he  did  not  say  there  was 
anything  like  that  in  this  case,  it  was  not  prejudicial. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  William  D.  Cowden  against  the  Alabama 
Consolidated  Coal  &  Iron  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 
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The  pleadings  and  facts  sufficiently  appear  from  the 
opinion.  The  following  charge  was  refused  to  the  de- 
fendant: (2)  "If  you  believe  from  the  evidence  that 
the  mule  was  frightened  by  the  whistle,  and  if  you  also 
believe  from  the  evidence  that  the  whistle  was  only 
blown  in  a  careful  and  proper  manner,  and  that  the 
plaintiff  was  not  willfully,  wantonly,  or  intentionally 
injured,  you  must  find  for  the  defendant."  The  fifth 
assignment  of  error  is  as  follows :  "The  court  erred  in 
the  following  part  of  its  oral  charge:  *If  you  are  reason- 
ably satisfied  from  the  evidence  in  this  case  that  this 
was  done  with  a  wanton  disregard  of  the  plaintiflPs 
rights,  and  with  a  knowledge  of  the  situation,  and  that 
to  blow  the  whistle  and  continue  to  blow  the  whistle 
would  result  in  injury  to  the  plaintiflf,  if  you  are  rea- 
sonably satisfied  from  the  evidence  in  this  case  that  that 
state  of  facts  existed,  why,  as  I  have  already  stated,  you 
would  have  the  right  to  inflict  what  the  law  calls  puni- 
tive damages."  The  fourth  assignment  of  error  was 
to  the  following  part  of  the  oral  charge:  " 'Now,  ver- 
dicts always  are  desirable,  because  trials  are  expensive. 
They  are  expensive,  perhaps,  to  both  sides,  and  the  law 
don't  like  mistrals.'  Relative  thereto,  the  court  said, 
after  exception  was  taken:  *Xow,  gentlemen,  I  want  to 
say  another  word  on  this  subject  of  a  verdict.  Of 
course,  the  court  or  anybody  else  don't  know  what  your 
verdict  will  be,  and  what  the  court  had  to  say  with  ref- 
erence to  bringing  in  a  verdict  or  having  a  mistrial  is 
not  intended  to  intimate  one  way  or  the  other,  because, 
as  I  said,  the  (ourt  don-t  know — it  has  no  way  in  the 
world  of  knowing — what  your  verdict  may  be.  Now,  if, 
after  full,  fair,  and  conscientious  consideration  of  the 
evidence  in  this  case,  you  can't  reach  a  unanimous  ver- 
dict, and  that  is  what  the  law  requires,  why,  then,  after 
you  have — after  you  have  done  that,  it  would  have  to 
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result  in  a  mistrial,  if  you  are  unable  to  reach  a  verdict 
after  full,  fair,  and  conscientious  consideration  of  all 
the  evidence  in  the  case.' " 

Tillman,  Bradley  &  Morrow,  L.  C.  Leadbeater,  and 
A.  G.  &  E.  D.  Smith,  for  appellant.  The  court  should 
have  sustained  demurrers  to  the  1st  count. — Stanton  v. 
L.  d  N,,  91  Ala.  382;  Oxford  L.  Co.  v.  Stedham,  101  Ala. 
376 ;  B.  R.  L.  &  P.  Co.  v.  Weathers,  51  South.  303 ;  12  Am. 
Rep.  396;  22  Am.  Rep.  522;  104  N.  W.  617;  51  Am.  Rep. 
496 ;  47  Am.  Rep.  592 ;  L.  d  N.  v.  VanZant,  158  Ala. 
527 ;  Cleghorn  v.  Western  Ry.,  134  Ala.  601 ;  L.  d  N.  R. 
R.  Co.  V.  Lee,  136  Ala.  182.  The  court  erred  in  refusing 
charge  2. — Stanton  v.  L.  d  N.,  supra.  The  court  erred 
in  its  oral  charge  as  to  the  conduct  and  demeanor  of 
witnesses. — Boswell  v.  Thompson,  160  Ala.  306;  Ber- 
ney  v.  Torrey,  14  South.  685 ;  Paul  v.  The  State,  14 
South.  634;  Grimes  v.  The  State,  63  Ala.  166;  L.  d  N.  v. 
Watson,  90  Ala.  68.  The  court  erred  in  charging  that 
the  jury  had  a  right  to  inflict  punitive  damages,  as  the 
charge  omitted  proximate  cause. — B.  R.  L.  d  P.  Co.  v. 
Moore,  163  Ala.  43;  Same  v.  Jones,  146  Ala.  277;  Hud- 
gins  V.  So.  Ry.,  148  Ala.  154.  The  answer  of  the  witness 
stated  a  conclusion,  and  was  ojectionable. — So.  Ry.  v. 
Taylor,  148  Ala.  52;  Rarden  v.  Cunningham,  136  Ala. 
263. 

Har«h,  Beddow  &  FiTTS,  for  appellee.  The  1st  count 
was  not  subject  to  demurrer. — 7  Ind.  App.  171 ;  U.  R.  L. 
dP.Co.v.  Weathers,  51  South.  303,  and  cases  cited; 
Same  v. //agfgrard,  155  Ala.  343 ;  Same  v.  Adaws,  126 
267 ;  Same  v.  Jung,  161  Ala.  467 ;  II.  A.  d  B.  v.  Miller, 
120  Ala.  535;  L.  c6  A\  v.  Church,  155  Ala.  329;  Arm- 
strong V.  Mont.  St.,  123  Ala.  233;  B.  R.  L.  d  P.  Co. 
V.  Jordan,  in  MSS ;  167  Ind.  330.    The   demurrer   does 
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not  raise  the  question  of  the  allegation  of  ordinary  gen- 
tlenesSy  and  hence,  it  will  not  be  considered.  There  was 
no  error  in  refusing  charge  2. — Authorities  supra.  Er- 
ror cannot  be  based  on  excerpts  from  a  charge,  but  the 
charge  must  be  construed  as  a  whole. — So,  Ry,  v,  Lynn, 
128  Ala.  298.  Counsel  discuss  the  other  charges  object- 
ed to,  but  without  further  citation  of  authority. 

McCLELLAN,  J. — The  theory  of  the  action,  which  is 
instituted  by  appellee  against  appellant,  is,  according 
to  the  first  count,  that  plaintiff's  mule  was  negligently 
frightened  and  caused  to  run  away  by  noises  made  by  a 
locomotive  on  the  railway  of  the  defendant.  Omitting 
the  allegations  descriptive  of  the  injury  and  damages 
ensuing  therefrom,  this  count  is  as  follows : 

"The  plaintiff  claims  of  the  defendant  |10,000,  as 
damages,  for  that,  heretofore,  to  wit,  on  the  13th  day 
of  January,  1909,  defendant  was  operating  a  train  com- 
posed of  a  steam  locomotive  engine  and  certain  cars 
upon  a  railway  running  near  by  a  public  highway,  upon 
which  public  highway  plaintiff  was  driving  a  mule  at- 
tached to  a  vehicle ;  that  defendant's  servants  or  agents 
in  charge  or  control  of  said  train  caused  said  locomo- 
tive engine  to  make  such  great,  oft-repeated  or  long- 
continued  noise  as  that  by  reason  thereof  said  mule  was 
caused  to  get  beyond  control  of  plaintiff  and  run 
away.     ♦     ♦     ♦ 

"riaintiff  avers  that  said  mule  was  caused  to  get  be- 
yond the  control  of  plaintiff,  and  plaintiff  suffered  said 
injuries  and  damage,  as  aforesaid,  by  reason  and  as  a 
proximate  consequence  of  the  negligence  of  defendant, 
in  this,  that  defendant  negligently  caused  or  allowed 
the  said  engine,  on  the  occasion  above  referred  to,  to 
make  or  continue  to  make  great  and  unnecessary  noise 
while  the  same  was  near  said  public  highway." 
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A  count  must  be  construed  as  an  entirety. — ^31  Cyc. 
p.  SS  ;L.dN.  R.  R.  Co,  v.  Holland,  173  Ala.  675,  55 
South.  1001.  When  this  count  is  so  considered,  it  is  ev- 
ident that  the  pleader  characterized  as  negligent  the 
causing  or  allowing  the  mentioned  locomotive,  on  the 
occasion  referred  to,  "to  make  or  continue  to  make  great 
and  unnecessary  noises,"  wherefrom  the  animal  l>ecame 
frightened.  The  reference  in  the  fore  part  of  the  count 
to  the  duration,  volume,  or  repetition  of  the  noise  made 
by  the  locomotive  cannot  be  disassociated  from  the  later 
averments  wherein  the  noise  is  charged  to  have  proceed- 
ed from  a  nonobservance  of  duty.  The  latter  allegation 
is  referred  to  the  former  allegation,  in  respect  of  the 
noise  from  the  engine,  by  the  express  averment  identify- 
ing the  noise  in  each  mentioned  as  made  on  the  same 
"occasion." 

In  actions  for  damages,  it  is  a  common  practice,  in 
our  courts,  to  form  the  first  count  of  a  number,  so  as  to 
facilitate  its  partial  adoption,  and  to  avoid  repetition, 
in  succeeding  counts  wherein  distinguishable  or  differ- 
ent allegations  of  acts  or  omissions,  constituting  negli- 
gence, or  willful  or  wanton  wrong,  are  charged.  Con- 
sistent with  this  practice,  which  is  certainly  not  to  be 
reprehended,  it  is  usual  to  set  forth  a  general  history 
of  the  event  along  with  a  statement  of  the  relation  of 
the  parties  to  each  other,  etc.,  and  then,  in  a  concluding 
pai-agraph,  to  allege  the  wrongful,  proximate,  cause  of 
the  injury  and  damage  claimed.  This  practice  cannot, 
of  course,  require  or  justify  the  construction  of  a  count 
other  than  as  a  whole,  as  an  entirety ;  nor  can  such  a 
count,  when  so  considered,  be  exempted  from  the  influ- 
ence of  the  rule,  if  within  it,  that  "the  sufficiency  of  a 
complaint,  in  an  action  for  personal  injuries,  which  un- 
dertakes to  define  the  particular  negligence  which 
caused  the  injury,  must  be  tested  by  the  special  allega- 
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tion  in  that  respect,  although  the  general  allegation  of 
negligence  would,  in  the  absence  of  special  allegations, 
be  sufficient  to  make  a  prima  facie  case  of  negligence." 
—B.  0.  &  M.  Co.  V.  Orover,  159  Ala.  276,  48  South.  682, 
and  earlier  decisions  therein  cited. 

But,  as  we  interpret  the  count  under  consideration,  it 
is  not  within  the  rule  quoted.  The  noise  caused  or  al- 
lowed to  be  made,  on  the  one  occasion,  is  alleged  to  have 
been  "great  and  unnecessary,"  to  have  been  "great,  oft- 
repeated,  or  long-continued,"  and  that  this  was  "negli- 
gently caused  or  allowed." 

The  Weathers  and  Parker  Cases,  reported  in  164  Ala. 
23,  51  South.  303,  and  156  Ala.  251,  47  South.  138,  re- 
spectively, turned  upon  the  construction  of  counts  dif- 
ferent from  the  count  now  under  review.  A  comparison 
of  the  counts  therein  treated  and  that  in  hand  will  dis- 
cover the  diflferences.  It  is  insisted  for  appellant  that 
the  count  is  insufficient  in  the  particular  that  it  does 
not  affirm  that  the  noise  was  recklessly,  wantonly,  or 
intentionally  made,  or  that  it  was  made  with  knowl- 
edge, by  the  operative,  that  the  making  thereof  would 
likely  frighten  plaintiff's  mule. 

It  is  also  insisted  in  brief,  that  the  count  is  defect- 
ive in  its  omission  to  allege  that  the  animal  frightened 
was  of  ordinary  gentleness.  There  is  no  ground  of  de- 
murrer specifying  the  last-stated  objection  to  the  count. 
Hence  the  sufficiency  of  the  count,  as  respects  that 
criticism,  cannot  be  considered  or  determined.  Accord- 
ing to  our  interpretation  of  the  count,  it  is,  under  the 
authorities,  not  subject  to  the  demurrer  interposed. — 
Leach  v.  Bush,  57  Ala.  145;  B,  R,  L.  &  P,  Co.  v.  Jordan, 
170  Ala.  530,  54  South.  280;  Stanton  v.  L.  d  N.  R,  R. 
Co.,  91  Ala.  382,  8  South.  798;  B.  R.  L.  d  P.  Co.  v.  Hag- 
gard, 155  Ala.  343,  46  South.  519;  Oxford  Lake  Line  Co. 
V.  Stedham,  101  Ala.  376,  13  South.  553 — among  others. 
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In  actions  of  this  kind,  our  rule,  permitting  general 
allegations  of  negligence  to  suffice,  unless  the  other 
rule,  before  quoted  as  from  Graver's  Case,  is  applicable, 
establishes  a  distinction  between  the  allegation,  of  neg- 
ligence and  the  proof  of  negligence.  The  former  will 
serve  to  sufficiently  state  a  cause  of  action ;  whereas,  the 
evidence,  to  sustain,  at  least  prima  facie,  a  justified  gen- 
eral averment  of  negligence,  must  of  course  tend  to  a 
more  particular  establishment  of  definite  acts  or  omis- 
sions amounting  to  negligence  for  which  the  defendant 
is  accountable.  What  amounts  to  negligence  in  occa- 
sioning the  fright  of  animals  by  noises  from  or  the  op- 
eration of  locomotives,  where  injury  attends  such 
fright,  is  a  question  that  must,  in  a  measure,  depend 
upon  the  circumstances  connected  with  the  event. 

In  Central  of  Georgia  Railway  Co.  v.  Fuller,  164  Ala. 
196,  200,  51  South.  309,  310,  following  what  we  took  to 
be  the  rule  established  by  decisions  here,  it  was  said : 
"That  railroad  companies  have  the  right  to  operate 
their  trains;  that  such  companies  have  the  right  to 
make  all  the  usual  noises  incident  to  the  operation  of 
their  trains ;  and  that  negligence,  alleged  to  have  result- 
ed in  frightening  an  animal,  cannot  be  predicated  upon 
the  operation  of  a  train,  unless  in  so  doing  unnecessary 
noises  were  made,  and  these  noises,  or  the  movement  of 
the  train,  were  recklessly  or  wantonly  made  or  done 
after  discovery  of  peril,  or  were  made  or  done  with  the 
intention  of  frightening  the  animal  in  question. — A.  G, 
8.  R.  R.  Co.  V.  Fulton,  144  Ala.  332  [39  South.  282]." 

It  follows  as  of  course  that  the  mere  want  of  necessi- 
ty for  making  or  allowing  the  noise,  without  more,  is 
not  negligence  to  liability  for  injury  or  damage  result- 
ing therefrom. — Stanton  v,  L.  d  N,  R,  R.  Co.,  91  Ala. 
382,  8  South.  798;  Oxford  Lake  Line  Co.  v.  Stedham, 
101  Ala.  376,  13  South.  553;  Levin  v.  M.  d  C.  R.  R.  Co., 
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109  Ala.  332,  19  South.  395;  L.  d  N.  R.  R,  Co.  v.  Lee, 
136  Ala.  182,  33  South.  897,  96  Am.  St.  Rep.  24;  South- 
ern Railway  Co.  v.  Crawford,  164  Ala.  178,  51  South. 
340. 

Charge  2  was  properly  refused  to  defendant.  The 
fnanner  in  which  the  whistle  was  blown  may  have  been 
"careful  and  proper,"  and  yet  the  blowing  thereof ,  or  the 
continuing  to  blow  it,  under  the  circumstances  shown 
by  the  tendencies  of  the  evidence,  may  have  been  wan- 
tonly done  or  done  after  becoming  aware  of  his  peril. — 
A.  G.  8.  R.  R.  Co.  V.  Fulton,  supra. 

Besides,  the  phrasing  of  the  instruction,  in  the  par- 
ticular that  it  hypothesized  "that  the  plaintiff  was  not 
willfully,  wantonly,  or  intentionally  injured,"  was  in- 
apt, under  phases  of  the  evidence,  since  the  injury  was 
claimed  to  have  been  primarily  consequent  upon  the 
fright  of  the  animal,  which  was  produced  by  the  noise 
described,  and  not  necessarily  as  the  immediate,  direct 
result,  or  connected  in  the  order  of  causation,  of  any 
wanton,  willful,  or  intentional  misconduct  of  the  op- 
erative. This  rendered  the  charge  confusing,  if  not 
misleading. 

There  was  evidence,  though  opposed  by  other  testimo- 
ny, upon  which  it  was  open  to  be  found  by  the  jury  that 
after  the  animal  became  frightened  by  the  noise  of  the 
whistle  and  was  getting  beyond  the  control  of  the 
plaintiff,  and  after  the  operative  knew  of  the  situation 
produced  by  these  two  facts  (if  so),  the  operative  con- 
tinued to  blow  the  whistle,  which,  if  done  under  those 
circumstances,  justified  a  finding  that  the  operative  was 
consciously  disregardful  of  the  plaintiff's  safety  in  a 
condition  of  known  peril,  and  that  the  basis  for  the 
imposition  of  exemplary  damages  existed. — Fulton's 
Case,  supra. 
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The  oral  charge  of  the  court  is  set  out  in  the  bill. 
Construing  it  as  a  whole,  as  must  be  done,  error  cannot 
be  predicated  upon  the  excerpt  quoted  in  the  fifth  as- 
signment of  error.  The  topic  to  which  the  court  was 
addressing  itself  in  this  excerpt  was  the  basis  or  condi- 
tion of  the  imposition  of  punitive  or  exemplary  dam- 
ages, and  not  the  causal  connection  between  the  acts 
hypothesized  and  the  result  of  which  the  plaintiff  com- 
plained. Hence  the  criticism,  pressed  in  brief  for  ap- 
pellant, that  the  court  omitted  hypothesizing  that  the 
acts  enumerated  "proximately  caused"  the  injury  and 
damage,  is  not  well  taken. 

In  Birmingham  Railway,  Light  &  Power  Co.  v. 
Moore,  163  Ala.  43,  50  South.  115,  the  instruction  first 
treated  concluded  upon  the  right  of  plaintiff  to  recover, 
not  the  measure  of  recovery,  in  an  event,  as  is  the  case 
in  hand. 

The  third  assignment  is  based  upon  this  quotation 
from  the  oral  charge  of  the  court:  "Well,  that  pro- 
ceeds also  from  a  common  sense  idea.  If  a  witness  is 
reluctant  in  telling  what  he  knows  about  it,  or  is  swift 
to  tell  what  he  knows  about  it,  or  seems  anxious  to  tell 
what  he  knows  about  it,  why  naturally  juries  won't 
have  much  confidence  in  these  sort  of  witnesses." 

Succeeding  this  statement  to  the  jury,  the  court  said 
that  this,  with  other  suggestions  for  the  aid  of  the  jury 
in  determining  the  credibility  of  witnesses,  was  "in  the 
abstract,"  that  "the  court  does  not  say  that  anything 
of  that  sort  has  transpired  in  this  case."  There  is  noth- 
ing in  the  bill  to  show  that  any  witness  on  the  trial 
brought  himself  within  any  of  the  categories  mentioned 
by  the  court.  We  cannot  presume  that  such  was  the 
case.  It  seems  that  the  court  was  dealing,  as  it  said  it 
was,  in  general  observations  without  any  fact  or  act  on 
the  trial  that  invited  or  necessitated  these  observations. 
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Ill  the  absence  of  any  indication  that  any  witness  came, 
while  testifying,  within  the  description  of  the  court's 
charge,  as  quoted,  no  more  can  be  said  than  that  it  was 
abstract;  and  that  prejudicial  error  (if  error)  is  not 
shown.  If  any  other  view,  on  this  record,  was  taken,  it 
would  be  upon  unsupported  assumption.  The  converse, 
to  sustain  the  trial  court,  is  the  rule  on  appeal. 

In  the  light  of  the  ample  explanation  in  which  the 
court  took  account  of  the  exception,  to  the  oral  charge, 
affording  the  basis  of  the  fourth  assignment  of  error,  no 
prejudicial  error  occurred. 

The  last  assignment  complains  of  the  overruling  of 
the  defendant's  objection  to  this  question  to  the  witness 
J.  C.  Orr:  "You  have  had  much  experience  in  mules. 
From  what  you  saw  of  that  mule,  would  you  say  it  was 
a  gentle  or  wild  mule?" 

The  grounds  of  the  objection  to  the  question  were 
that  it  sought  matter  not  the  subject  of  expert  opinion ; 
that  it  called  for  immaterial,  irrelevant,  and  incompe- 
tent testimcmy;  and  that  the  witness  was  not  shown  to 
have  a  knowledge  of  these  things. 

This  witness  had  testified  that  he  was  engaged  in  the 
horse  and  mule  business ;  and  had  been  so  engaged  about 
all  his  life;  that  he  had  owned  and  sold  the  mule  in 
question ;  that  he  had  never  used  the  mule ;  that  Bufford, 
the  purchaser  of  the  mule  from  him,  had  worked  the 
mule  to  a  dairy  wagon  five  or  six  months;  that  the  wit- 
ness had  "very  often"  seen  the  mule  when  being  worked 
to  the  dairy  wagon ;  that  he  had  seen  the  mule  "stand- 
ing on  the  streets  untied,  where  electric  cars,  automo- 
biles, bicycles,  and  things  of  that  kind  were  running 
around  it;"  and  that  "very  often  he  (evidently  referr- 
ing to  Bufford)  would  drive  up  in  front  of  my  barn  and 
stand  there  with  automobiles  passing,  but  no  electric 
cars  passing." 
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In  the  fore  part  of  this  opinion^  the  question,  pressed 
in  brief  for  apx)enant,  whether  it  is  necessary  to  suflS- 
ciently  state  a  cause  of  action  for  negligence,  in  cases 
of  fright  to  animals  by  noises  made  by  locomotives, 
that  it  be  alleged  that  the  animal  frightened  was  one  of 
ordinary  gentleness,  was  pretermitted,  since  not  taken 
by  the  demurrer  to  the  first  count. 

From  the  doctrine  of  the  Stanton  Case,  supra,  it 
would  seem  to  follow  that  the  ungentle  disposition  of 
the  animal  frightened,  at  least  in  the  absence  of  full 
knowledge  thereof  by  the  operative  charged,  would  be 
wholly  immaterial  to  any  issue  raised  by  a  general  tra- 
verse of  a  complaint  like  the  count  (the  first)  in  this 
action. 

Apart  from  this,  however,  the  plaintiff's  voluntary  ef- 
fort to  show  that  the  mule  was  one  of  ordinary  gentle- 
ness could  not,  under  the  doctrine  of  Stanton^s  Case,  su- 
pra, have  involved  prejudicial  error  to  defendant  on  any 
idea  that  the  matter  of  such  testimony  was  irrelevant 
or  immaterial  to  the  issues  in  the  cause.  In  that  partic- 
ular, such  testimony  tended  to  recognize  a  higher  stan- 
dard, in  defendant's  behalf,  whereby  to  determine  neg- 
ligence vel  non  of  its  operatives ;  the  implication  there- 
from being  that  the  fact  that  the  animal  frightened  was 
one  of  ordinary  gentleness  was  an  essential  factor  in  the 
solution  of  the  inquiry  of  negligence  vel  non  in  the 
premises. 

In  Northern  Alabama  Railway  Co.  v.  Sides,  122  Ala. 
594,  26  South.  116,  L.  d  N,  R.  R.  Co.  v.  Vanzant,  158 
Ala.  527,  48  South.  389,  and  L.  &  N.  R.  R.  Co.  v.  Mor- 
gan, 165  Ala.  418,  51  South.  827,  the  negligence  charged 
was  with  respect  to  objects,  alleged  to  have  frightened 
the  animals,  for  the  presence  of  which  the  defendants 
were  held  responsible.  It  was  ruled  in  cases  of  that 
character  that  the  disposition  of  the  animal  for  gentle- 


Digitized  by  VjOOQIC 


120  SUPREME  COURT  tv®* 

(Alalama  Consolidated  Coal  &  Iron  Company  v.  Cowden.J 

ness  is  an  essential  factor  in  the  sufficient  statement  of 
a  cause  of  action  for  fright  produced  thereby.  Neces- 
sarily, proof,  prima  facie,  of  this  disposition  for  ordina- 
ry gentleness,  must,  to  support  the  allegation  required, 
be  made  by  the  plaintiff.  A  different  rule  is,  as  appears, 
established  by  the  Stanton  Case  and  its  successors  in 
decision.  The  distinction  taken  was  doubtless  the  re- 
sult of  the  theory  that  noises  emitted  by  locomotives  are 
generally  frightful  to  animals,  whereas  objects  may,  as 
in  the  Sides  Case,  be  so  inconsequential  in  respect  of 
frightfulness  that  it  could  not  be  assumed  that  fright, 
thereby,  of  animals  of  ordinary  gentleness,  was  to  be 
reasonably  anticipated  or  expected. 

There  is  no  merit  in  the  other  grounds  of  the  objec- 
tion to  the  question  to  the  witness  Orr.  While  the  an- 
swer sought  and  given,  viz.,  "I  would  say  that  from 
what  I  have  seen  it  was  a  gentle  mule,"  savored,  in  a 
sense,  of  a  conclusion  of  the  witness,  yet  it  was  not  of 
that  class  of  opinion  evidence  which  the  law  holds  in- 
admissible.— Whittler  v,  Franklin,  46  N.  H.  23,  88  Am. 
Dec.  18 ;  Sydleman  v.  Beckwith,  43  Conn.  9 ;  Patterson 
V.  S,  &  N.  R,  R,  Co.,  89  Ala.  318,  7  South.  437;  Mattison 
V.  State,  55  Ala.  224;  Jones  on  Ev.  (2d  Ed.)  §  360. 

We  have  treated  every  error  assigned.  None  of  them 
being,  in  our  opinion,  well  grounded,  the  judgment 
must  be  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Alabama  Chemical  Company  v.  Phelps. 

Injury  to  Servant. 

(Decided  November  23,  1911.    Rehearing  denied  February  15,  1912. 
57  South.  694.) 

1.  Master  and  Servant;  Injury  to  Servant;  Warning, — Where  a 
foreman  directed  an  employee  to  work  at  a  point  upon  the  ground 
40  or  50  feet  below  an  overflow  pipe  from  which  he  Icuew  sulphuric 
acid  occasionally  dripped,  and  the  employee  was  ignorant  of  this 
fact,  the  failure  of  the  foreman  to  warn  the  employee  constituted 
negligence. 

2.  Same;  Assumption  of  Risk, — ^An  employee  in  charge  of  men 
engaged  in  taking  down  an  overhead  bin  15  or  20  feet  above 
ground,  but  who  had  nothing  to  do  with  an  overflow  pipe  still 
farther  above  ground,  from  which  sulphuric  acid  occasionally 
dripped  did  not  assume  the  risk  of  Injury  from  the  dripping  of  the 
acid  in  his  eyes. 

3.  Trial;  Exclusion  of  Evidence;  Admission  in  Part. — Where 
parts  of  the  evidence  was  clearly  admissible,  a  motion  to  exclude  the 
evidence  of  the  witness  not  designating  the  objectionable  part,  was 
not  suflPiclent. 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  Julius  D.  Plielps  against  the  Alabama 
Chemical  Company,  for  damages  for  injuries  received 
while  in  its  employment.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Ray  Rushton  and  W.  M.  Wiluams,  for  appellant. 
The  court  erred  in  overruling  defendant's  motion  to 
strike  that  part  of  the  witness'  testimony  to  the  effect 
that  Austin  said  the  acid  was  dropping  from  the  pipe,  a 
drop  every  two  or  three  minutes. — M.  <&  M.  R,  R,  Co,  v, 
Ashcraft,  48  Ala.  15;  72  Ala.  117;  A.  G.  8,  v.  Hawks,  72 
Ala  .112.  The  court  erred  in  rendering  a  verdict  for  the 
plaintiff  on  the  evidence,  first,  because  plaintiff  failed  to 
sustain  the  burden  of  proof  to  show  that  he  was  injured 
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by  acid  dropping  from  the  end  of  the  pipe. — So,  Ry.  Co, 
V.  McGowan,  149  Ala.  440 ;  Rehearing  opinion,  149  Ala. 
456.  The  evidence  does  not  show  a  negligent  failure  to 
furnish  appellee  with  a  reasonably  safe  place  in  which 
to  work.  Appellee  assumed  the  risk  of  employment. — 
G.  C.  d  8.  Ry.  Co.  v.  Jackson,  12  C.  C.  A.  507;  Chicago 
Edi.  Co.  V.  Davis,  93  Ind.  285.  Phelps  had  knowledge 
of  the  acid  mixture  in  the  bins  which  will  prevent  his 
recovery. — 26  Cyc.  1203,  and  authorities  supra. 

Hill,  Hill  &  Whiting,  for  appellee.  Part  of  the  evi- 
dence was  clearly  competent  and  the  motion  to  exclude 
it  all  was  properly  denied. — Davis  v.  The  State,  131 
Ala.  10;  Ray  v.  The  State,  126  Ala.  9;  Wright  v.  The 
State,  136  Ala.  139.  The  movant  itself  brought  out  the 
teBtimonj.— Curtis  v.  Parks  &  Co.,  136  Ala.  224.  There 
was  no  error  in  rendering  the  verdict  for  the  plaintiff 
on  the  evidence. — Robinson  M.  Co.  v.  Colbert,  132  Ala. 
462;  W.  Pratt  C.  Co.  v.  Andrews,  150  Ala.  368;  Bir.  T. 
Co.  V.  Reville,  136  Ala.  335;  Osborn  v.  Ala.  S.  d  W.  Co., 
135  Ala.  575.  The  common  law  duty  is  to  provide  a 
reasonably  safe  place  for  the  servant  to  work. — Wolf  v. 
Smith,  149  Ala.  457;  26  Cyc.  1097.  Also  to  warn  of 
latent  danger. — 5  Mayf.  643.  The  plaintiff  did  not  as- 
sume the  risk  of  danger  from  other  sources  and  places. 
—26  Cyc.  118. 

DOWDELL,  C.  J.— The  cause  was  tried  by  the  court 
below  without  the  intervention  of  a  jury,  and  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff.  There  are 
three  assignments  of  error.  The  first  two  are  in  sub- 
stance the  same — one  that  the  court  erred  in  rendering 
judgment  for  the  plaintiff,  and  the  other  that  the  court 
erred  in  not  rendering  judgment  for  the  defendant.  The 
third  assignment  relates  to  the  action  of  the  court  in 
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overruling  the  motion  of  the  defendant  to  exclude  cer- 
tain evidence. 

Under  the  issues  in  the  case,  we  think  the  trial  court 
on  the  whole  evidence  was  fully  justified  in  rendering  a 
judgment  in  favor  of  the  plaintiff.  There  can  be  no 
question  that  the  plaintiff  received  the  injury  com- 
plained of,  and  that  it  was  received  while  in  the  dis- 
charge of  his  duties  under  his  said  employment.  That 
the  injury  was  the  result  of  sulphuric  acid  dropping  in 
the  eye  of  the  plaintiff  from  the  end  of  an  unguarded 
overflow  pipe  40  or  50  feet  overhead  where  the  plaintiff 
was  required  to  be  in  the  discharge  of  his  duties  was 
reasonably  and  satisfactorily  shown  by  the  evidence. 
That  this  was  a  dangerous  place,  and  that  the  plaintiff 
was  ignorant  of  the  danger  of  the  dropping  of  the  acid, 
we  think  there  can  be  no  doubt. 

The  plaintiff's  superior,  Austin,  the  foreman  of  the 
defendant,  and  who  had  superintendence  of  the  plain- 
tiff, and  who  ordered  the  plaintiff  to  perform  the  serv- 
ice at  which  he  was  engaged  when  injured,  knew  of  the 
dropping  of  the  acid  from  the  overflow  pipe,  and  hence 
that  the  place  was  dangerous,  failed  to  inform  or  warn 
the  plaintiff  of  such  dangers,  and  was  therefore  guilty 
of  negligence  in  the  failure  to  notify  and  warn  the 
plaintiff.  The  occasional  dropping  of  the  acid  from  the 
end  of  a  pipe  40  or  50  feet  overhead  down  upon  the 
ground  below  was  by  no  means  an  obvious  danger,  nor 
one  that  would  have  been  discovered  by  ordinary  care 
and  prudence. 

The  contention  of  the  defendant  that  the  plaintiff  as- 
sumed the  risk  of  the  danger  of  the  acid  dropping  upon 
him  is  without  merit.  The  plaintiff  was  put  in  charge 
of  a  gang  of  men  to  take  down  an  overhead  bin  for  re- 
pairs, which  was  15  or  20  feet  above  ground,  and  had 
nothing  to  do  with  the  overflow  pipe  from  which  the 
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acid  dropped,  and  we  are  unable  to  see  how  it  could  be 
in  reason  said  that  in  superintending  this  work  he  as- 
sumed the  risk  of  danger  from  something  disconnected 
from  the  work.  We  see  no  reason  for  disturbing  the 
judgment  of  the  trial  court. 

The  plaintiff  was  examined  as  a  witness  in  his  own 
behalf,  and  in  the  course  of  his  examination  stated: 
"Immediately  after  my  injury,  they  went,  or  sent,  to 
see  what  it  was.  He  came  back  and  said,  'It  is  .acid.' 
He  says  it  is  dropping  a  drop  every  two  or  three  min- 
utes." No  objection  was  taken  to  this  statement  of  the 
witness  at  the  time,  but  after  the  conclusion  of  the  ex- 
amination of  the  witness,  direct  and  cross,  the  bill  of 
exceptions  recites  that  the  following  motion  was  made 
by  the  defendant :  "We  move  to  exclude  what  Mr.  Aus- 
tin said  because  it  was  not  a  part  of  the  res  gestae." 
The  court  overruled  this  motion,  and  the  defendant  ex- 
cepted. It  is  not  clearly  shown  from  the  bill  that  the 
statement  quoted  above  was  said  by  Austin.  In  the  use 
of  the  pronoun  "he,"  it  may  be  that  the  witness  was  re- 
ferring to  Austin,  but  it  cannot  be  positively  asserted 
that  he  was  referring  to  Austin. 

But,  if  it  be  conceded  that  the  witness  meant  Austin, 
the  record  discloses  that  the  statement  quoted  was  not 
all  that  the  witness  testified  that  Austin  said  during  the 
course  of  the  examination,  and  some  of  which  was  clear- 
ly relevant  and  competent.  The  exception  reserved  is 
in  its  nature  too  indefinite  to  put  the  trial  court  in  error. 
Moreover,  Austin  was  himself  examined  as  a  witness, 
and  testified  that  there  was  occasional  dropping  of  acid 
from  the  pipe,  although  he  denied  telling  plaintiff  that 
it  was  dropping  a  drop  every  two  or  three  minutes. 
With  the  statement  objected  to  eliminated,  there  was 
without  dispute  sufficient  evidence  left,  as  to  this  ques- 
tion, to  warrant  the  judgment.    We  cannot  say  that  the 
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trial  court  committed  reversible  error,  and  the  judg- 
ment will  be  aflBrmed. 
AflBrmed. 


Kilby  Frog:  &  Switch  Company  v. 
Jackson. 

Injury  to  Servant. 

(Decided   January   9,   1912.    Rehearing  denied   February   17,   1912. 
57  South.  691.) 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negli- 
gence.— Under  the  facts  in  this  case  it  is  held  that  plalntifTs  failure 
to  avoid  the  danger  arising  from  defects  In  the  machinery  was  at 
least  due  to  Inattention,  absent-mindedness  or  thoughtlessness  and 
hence,  plaintiff  was  guilty  of  contributory  negligence  proximately 
contributing  to  his  Injury. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Thomas  S.  Jackson  against  the  Kilby  Frog 
&  Switch  Company,  for  damages  for  injuries  sustained 
while  in  its  employment.  Judgment  for  plaintiff  and 
defendant  appeals.    Reversed  and  remanded. 

Weatherly  &  Stokely,  for  appellant.  The  plaintiff 
testified  that  he  knew  of  the  danger  but  forgot  about  it, 
and  under  such  circumstances,  heedlessness  or  thought- 
lessness is  the  very  essence  of  negligence. — Wood  v, 
Richmond  &  D.  R.  Co.,  100  Ala.  '660;  R.  R.  Co.  v.  Hall, 
87  Ala.  719;  George  v.  R.  R.  Co.,  109  Ala.  256;  Coosa 
Mfg.  Co.  V.  Williams,  133  Ala.  611 ;  Bear  Creek  M.  Co 
V.  Parker,  134  Ala.  93.  Plaintiff  was  guilty  of  contrib 
utory  negligence  as  a  matter  of  law. — Oainor  v.  So.  Ry 
Co.,  152  Ala.  186;  King  v.  So.  Ry.  Co.,  41  South.  639 
So.  Ry.  Co.  V.  Arnold,  114  Ala.  183.    On  these  author! 
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ties,  it  is  insisted  that  the  charges  requested  should 
have  been  given.  Penrod  was  under  no  duty  to  warn 
the  plaintiff  of  so  obvious  a  danger,  and  hence,  the  af- 
firmative charge  should  have  been  given  as  to  count  9. 
Repub.  L  &  8,  Co,  v.  Williams,  53  South.  79;  So.  Co.  Oil 
Co.  V.  Walker,  51  South.  175;  Horan  v.  G.  D.  Hdw.  Co., 
48  South.  1029. 

Ullman  &  Winkler,  and  Harsh,  Bbddow  &  Fnrs, 
for  appellee.  Under  the  facts  in  this  case  the  question 
of  contributory  negligence  was  one  for  the  jury. — L.  & 
X.  It.  R.  Co.  V.  Hall,  87  Ala.  719;  Coosa  Mfg.  Co.  v. 
Williams,  133  Ala.  611;  Clotts  v.  P.  <£  M.  Math.  Co.,  17 
L.  R.  A.  (N.  8.)  904;  R.  d  D.  R.  R.  Co.  v.  Powell,  149 
U.  S.  43.  His  knowledge  and  his  manner  of  doing  the 
work,  whether  negligent  or  not  were  questions  for  the 
jury.— Osboni  v.  Ala.  8.  d  W.  Co.,  33  South.  689;  M.  d 
B.R.R.  Co.v.Holman,  84  Ala.  133;  So.  Ry.  Co.  v. 
>S^i6W«,  121  Ala.  460;  Ala.  S.  d  W.  Co.  v.  Talent,  51 
South.  838. 

SIMPSON,  J. — This  is  an  action  by  the  appellee,  as 
an  employee,  for  injuries  received  by  having  his  leg 
caught  between  certain  parts  of  a  planing  machine 
while  he  was  operating  the  same.  The  case  was  tried  on 
counts  4,  6,  7,  8,  and  9. 

The  plaintiff's  leg  was  caught  between  what  is  called 
the  "knocker''  or  "dog"  of  the  machine,  and  the  shifting 
lever.  Count  4  claims  on  account  of  the  negligence  of 
the  defendant  in  not  exercising  "reasonable  care  and 
skill  to  furnish  plaintitt'  with  a  reasonably  safe  ma- 
chine or  appliance  with  which  to  do  his  work."  Count 
6  alleges  the  failure  of  defendant  to  furnish  a  reasona- 
bly safe  place  to  do  the  work.  Count  7  rests  upon  the 
negligence  of  one  Penrod,  who  had  superintendence, 
etc.,  in  that  he  knew  the  defective  condition  of  the  ma- 
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chine,  and  informed  plaintiff  that  the  machine  had  been 
"fixed,"  and  instructed  plaintiff  to  go  to  work  on  it. 
Count  8  rests  upon  the  same  negligence  of  said  Penrod 
to  whose  orders  plaintiff  was  bound  to  conform  and  did 
conform.  Count  9  rests  upon  the  negligence  of  said 
Penrod,  as  superintendent,  in  failing  to  instruct  the 
plaintiff  as  to  the  dangers  attendant  upon  the  opera- 
tion of  the  machine.  The  pleas  are  the  general  issue 
and  contributory  negligence. 

The  "frog,"  "switch,"  or  "crossing"  which  is  to  be  cut 
is  laid  on  the  table  of  the  machine,  above  which  is  the 
"head,"  being  a  metal  case,  with  a  screw  running  down 
through  it,  holding  the  tool,  which  is  a  chisel,  and  this 
tool  is  adjusted  up  or  down,  according  to  the  height 
which  it  is  wished  to  cut.  Such  machines  usually  have 
a  rod  attached,  by  which  the  operator  can  stand  two 
feet  from  the  machine  and  work  the  head  up  and  down, 
but  in  this  machine  there  was  no  rod,  nor  had  there 
been  any,  so  far  as  the  witnesses  know,  so  that  the  only 
way  to  move  the  tool  up  or  down  was  to  stand  nearer 
the  machine,  and  reach  above  the  operator's  head  and 
turn  the  wheel  at  the  top  of  the  screw.  The  bed  of  the 
planer  runs  along  horizontally  when  the  machine  is  in 
operation.  The  shifter  protrudes  from  the  bed  of  the 
machine  about  two  feet,  and  on  the  same  side  and  at- 
tached to  the  edge  of  the  bed  is  the  dog,  which  is  a  piece 
of  metal  protruding  about  six  inches  from  the  table, 
and,  as  the  table  moves  back  slowly  towards  the  shifter, 
it  strikes  the  shifter,  and  that  automatically  sets  it  in 
reverse  motion.  The  plaintiff,  while  operating  the  ma- 
chine and  in  the  act  of  turning  the  wheel  to  lower  the 
tool,  placed  his  right  leg  forward  so  that  it  was  caught 
between  the  dog  and  the  shifter  as  they  came  together. 

The  bed  of  the  machine  is  about  14  feet  long,  but  the 
length  of  the  stroke  is  regulated  by  the  length  of  the 
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cut  which  is  to  be  made.  The  speed  of  the  machine  and 
stopping  and  starting  it  are  within  the  control  of  the 
operator.  Ordinarily  the  wheel  can  be  turned  with  one 
hand,  but,  if  the  screw  is  tight,  the  operator  has  to  raise 
both  hands  about  six  inches  above  his  head  and  turn  it 
The  plaintiflf  testified  that  he  was  26  years  old;  that 
he  had  been  working  for  the  defendant  a  month  or  6 
weeks,  and  at  this  particular  machine  about  2  weeks; 
that  he  had  broken  the  machine  about  10  days  before 
the  injury  (he  does  not  say  in  what  particular),  and 
that  Penrod  had  told  him  it  was  "fixed,"  and  to  go  to 
work;  that  the  head  worked  hard,  and  he  asked  the 
master  mechanic  to  come  and  start  it,  which  he  did, 
putting  grease  on  it  and  loosening  it  up ;  that  it  was  all 
he  could  do  to  move  it  with  both  hands;  that  he  was 
working  on  a  small  frog  about  3  or  3i/^  feet  long;  that 
when  Parsons  showed  him  the  machine,  he  told  him  to 
watch  a  certain  mark,  beyond  which  the  screw  was  not 
to  be  turned,  as  it  was  too  short;  that  no  one  had 
warned  him  of  the  danger  of  getting  caught  between  the 
knocker  and  the  shifter ;  that  he  worked  on  various  ma- 
chines for  12  or  13  years;  that  he  had  been  adjusting 
the  tool,  by  the  use  of  the  wheel,  "during  the  six  weeks 
he  had  worked  on  it  every  day  that  he  worked,"  and  did 
it  by  leaning  over  and  catching  hold  of  the  wheel ;  that 
he  watched  the  movement  of  the  bed  back  and  forth, 
knew  the  kno(*ker  was  at  the  end  and  where  the  shifter 
was,  knew  when  the  knocker  came  back  against  the 
shifter  it  would  hit  the  shifter  and  move  the  machine 
back  the  other  way,  knew  that,  if  his  leg  was  in  there,  it 
would  get  caught,  "but,  if  he  knew  his  leg  was  in  there, 
he  would  have  it  out ;"  that  he  never  thought  of  it,  and 
it  was  never  explained  to  him  about  the  danger ;  that  the 
knocker  came  up  from  the  left  side,  did  not  strike  his 
left  leg,  but  caught  his   right  one;   that  he   had   not 


Digitized  by  VjOOQIC 


176.]  OF  ALABAMA.  129 

[Kllby  Frog  &  Switch  Company  v.  Jackson.] 

worked  the  machine  exactly  like  it  was  for  6  weeks,  but 
laid  oflf  a  week,  worked  three  different  machines,  and 
worked  this  machine  without  intermission  for  2  weeks, 
having  previously  worked  another  planer;  that  he  had 
to  step  into  the  position  he  was  in  to  get  a  purchase  on 
the  wheel,  either  that,  or  put  both  legs  up. 

It  appears  from  the  evidence  that  it  was  within  the 
power  of  the  operator  to  have  stopped  the  machine, 
screwed  down  the  tool  with  the  wheel,  and  then  started 
it,  or,  if  he  wished  to  screw  it  down  while  in  motion,  if 
he  had  noticed  when  the  dog  or  knocker  struck  the  shift- 
er, and  reversed  the  motion,  he  would  have  had  time  to 
turn  the  wheel  and  return  to  his  position  before  the 
knocker  returned.  He  had  evidently  worked  it  with- 
out injury  for  at  least  two  weeks,  and,  according  to  his 
own  testimony,  knew  that  if  he  placed  his  leg  in  that 
position,  and  kept  it  in  there  until  the  knocker  came 
back,  it  would  be  caught. 

We  cannot  escape  the  conclusion  that  his  failure  to 
avoid  the  danger  was  at  least  due  to  ^^inattention,  indif- 
ference, absent-mindedness,  forgetfulness,"  or  "thought- 
lessness,''  and  consequently  that  "he  was  guilty  of  neg- 
ligence which  proximately  contributed  to  his  injury." — 
Wood  V,  Richmond  d  D.  R.  Co.,  100  Ala.  660,  13  South. 
552;  L.  cfc  .Y.  R.  R.  Co.  v.  Hall,  87  Ala.  708,  719,  720,  6 
South.  277,  4  L.  R.  A.  710,  13  Am.  St.  Rep.  84.  Conse- 
quently, the  general  affirmative  charge  should  have 
been  given  in  favor  of  defendant  as  requested. 

It  is  unnecessary  to  consider  other  assignments  of 
error. 

The  judgment  of  the  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded.  All  the  Justices  concur, 
save  DowDELL^  C.  J.,  not  sitting. 

9—176 
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Brigrg's  V.  Tennessee  Coal,  Iron  & 
Railway  Company. 

Injury  to  Servant. 

(Decided  December  19,  1911.     Rehearing  denied  February  15,  1912. 
57  South.  882.) 

1.  Bill  of  Exceptions;  Signing;  When  in  Fieri, — When  a  bill  of 
exceptions  Is  presented  to  the  trial  Judge  within  90  days  after  the 
Judgment,  and  signed  by  htm  within  90  days,  If  the  signing  Is  In 
term  time,  the  bill  of  exceptions  Is  In  fieri  until  the  adjournment 
of  the  term ;  but,  like  other  parts  of  the  record,  It  cannot  be  altered 
or  modified  after  adjournment;  If  It  Is  not  signed  In  term  time,  It 
remains  In  fieri  until  signed,  or  until  the  expiration  of  the  period 
for  signing  or  presenting  has  expired,  but  upon  being  signed  and 
filed.  It  becomes  a  part  of  the  record,  and  If  signed  after  the  ad- 
journment of  that  term  of  the  court,  it  Is  no  longer  In  fieri,  and 
cannot  be  changed  or  modified  by  the  Judge. 

2.  Same;  Withdrairing  Signature. — Under  the  facts  in  this  case. 
It  is  held  that  the  action  of  the  court  In  withdrawing  Its  name  from 
the  bill  of  exceptions  was  subsequent  to  the  end  of  the  term  and 
subsequent  to  the  signing  and  filing  of  the  same  with  the  clerk, 
and  hence,  was  unauthorized  and  void. 

3.  Judgment;  Entry  on  Docket;  Alteration. — After  adjournment 
of  the  term  a  Judgment  entered  upon  the  minutes,  the  minutes  having 
been  signed  by  the  judge,  cannot  be  altered  or  amended  except  for 
clerical  error  or  omission  on  evidence  shown  by  the  record;  parol 
evidence  being  insufficient  to  warrant  amendment  nunc  pro  tunc. 

4.  Same;  Record;  Evidence. — The  mere  omission  of  the  bench 
notes  of  the  trial  judge  to  mention  pleadings  is  not  such  record 
evidence  as  warrants  alteration  after  the  expiration  of  the  term  of 
a  duly  entered  Judgment,  which  recited  the  existence  of  such  plead- 
ings, as  there  Is  no  law  requiring  the  Judge  to  make  bench  notes. 

5.  Same. — Where  the  original  Judgment  entered  by  the  clerk  was 
stricken  out  and  another  substituted,  the  fact  that  the  original 
Judgment  still  appeared  In  the  minutes  of  the  court  was  not  such 
record  evidence  as  would  warrant  the  court  In  amending  the  second 
judgment  nunc  pro  tunc  after  the  expiration  of  the  term,  for  without 
the  aid  of  parol  evidence,  it  will  be  presumed  that  the  first  was 
erased  by  order  of  the  court. 

(Anderson,  McClellan  and  May  field.  J  J.,  dissent.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  W.  Ferguson. 
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Action  by  MiUage  Briggs  against  the  Tennessee  Coal, 
Iron  &  Railroad  Company  for  injuries  while  engaged  in 
its  employment.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed,  and  remanded. 

A  trial  was  had  and  judgment  entered  under  the  fol- 
lowing facts:  On  the  25th  day  of  March,  1910,  judg- 
ment was  rendered  in  favor  of  the  defendant,  and  the 
judge's  bench  notes  showed  as  follows:  "By  leave  of 
the  court,  plaintiff  refiled  his  complaint  and  amend- 
ments thereto.  By  leave,  defendant  refiled  its  demurrers 
heretofore  filed,  and  also  additional  demurrers,  by 
separate  paper  of  this  date,  to  each  count  of  the  com- 
plaint as  refiled.  By  leave,  the  defendant  refiled  pleas 
1,  2,  and  4  and  plea  3  as  amended,  by  separate  paper  filed 
after  demurrer  to  each  count  of  the  complaint  over- 
ruled. Plaintiff,  by  leave,  refiled  its  demurrers  hereto- 
fore filed  to  pleas  2  and  4,  and  plea  5.  Demurrers  to 
plea  3  sustained.  Verdict  and  judgment  for  the  de- 
fendant." From  said  bench  notes  the  clerk  entered  the 
following  judgment:  "On  this  the  25th  day  of  March, 
1910,  this  cause  being  reached  on  the  docket  and  called 
for  trial,  came  the  parties  by  their  attorneys,  and  the 
plaintiff,  by  leave  of  the  court  first  had  and  obtained, 
refiles  his  complaint  and  the  amendment  thereto.  The 
defendant  now,  by  leave  of  the  court  first  had  and  ob- 
tained, refiles  its  demurrers  thereto,  as  appears  by  sep- 
arate paper  writing  this  day  filed.  Demurrers  to  each 
count  of  the  complaint  are  by  the  court  heard  and  con- 
sidered, whereupon  it  is  ordered,  adjudged,  and  decreed 
that  said  demurrers  be  and  they  are  hereby  overruled • 
Defendant  now,  by  leave  of  the  court  first  had  and  ob- 
tained, refiles  pleas  1,  2,  and  4,  and  plea  3  as  now 
amended,  as  appears  by  separate  paper  writing  this  day 
filed.  The  plaintiff  now,  by  leave  of  the  court  first  had 
and  obtained,  refiles  his  demurrer  heretofore  filed  to 
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pleas  2,  4,  and  5.  The  demurrer  to  plea  3  is  by  the 
court  heard  and  considered,  whereupon  it  is  ordered, 
adjudged,  and  decreed  by  the  court  that  the  said  de- 
murrer is  hereby  sustained ;  and  issue  now  being  joined 
thereupon,"  etc.  It  appears  that  the  clerk,  or  the  plain- 
tiff's attorney,  with  the  consent  of  the  clerk,  changed 
the  minutes  by  drawing  a  red  line  or  lines  through 
them,  and  entered  in  lieu  of  said  judgment  the  follow- 
ing judgment :  "On  this  the  25th  day  of  May,  1910,  this 
cause  being  reached  upon  the  docket  and  called  for 
trial,  come  the  parties  by  their  attorneys,  and  plaintiff, 
by  leave  of  the  court  first  had  and  obtained,  refiles  his 
complaint  and  the  amendment  thereto.  The  defendant 
now,  by  leave  of  the  court  first  had  and  obtained,  refiles 
its  demurrers  to  the  complaint,  and  also  files  additional 
demurrers  thereto,  as  appears  by  separate  paper  writ- 
ing this  day  filed.  The  demurrers  to  each  count  of  the 
complaint  are  by  the  court  heard  and  considered,  where- 
upon it  is  ordered  and  adjudged  that  the  said  demurrers 
be  and  they  are  hereby  overruled.  The  defendant  now, 
by  leave  of  the  court  first  had  and  obtained,  refiles  pleas 
1,  2,  and  4,  and  plea  3  as  now  amended,  as  appears  by 
separate  paper  writing  this  day  filed.  Plaintiff  now  re- 
files to  plea  5  all  demurrers  heretofore  filed  to  pleas  2 
and  4.  Demurrers  to  plea  2  are  by  the  court  heard  and 
considered,  whereupon  it  is  ordered  and  adjudged  by 
the  court  that  the  demurrers  to  plea  2  be  and  the  same 
are  hereby  overruled.  Demurrers  to  plea  3  are  by  the 
court  heard  and  considered  and  it  is  ordered  and  ad- 
judged by  the  court  that  the  demurrers  to  plea  3  be  and 
the  same  are  hereby  in  all  things  sustained.  Demurrers 
to  plea  4  are  by  the  court  heard  and  considered,  where- 
upon it  is  ordered  and  adjudged  that  the  demurrers 
to  plea  4  be  and  the  same  are  hereby  in  all  things 
overruled."    Then  follows  the  same  order  as  to  plea  5, 
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together  with  a  joinder  of  issue  and  finding  in  favor  of 
plaintiff.  On  the  6th  day  of  December,  petition  there- 
for having  been  filed,  and  set  for  hearing  on  December 
1,  1910,  by  the  defendants  in  said  cause,  said  last- 
named  judgment  was  stricken,  and  the  original  judg- 
ment as  entered  by  the  court  was  restored  to  the  min- 
utes. In  the  meantime  a  bill  of  exceptions  had  been 
prepared  and  presented  to  and  signed  by  the  judge, 
containing  the  minute  entry  as  changed  and  last  made. 
The  court's  attention  having  been  called  to  the  change 
by  this  motion,  the  judge  struck  his  name  from  the  bill 
of  exceptions.  The  cause  was  submitted  on  motion  to 
establish  the  original  bill  of  exceptions  as  signed  by  the 
judge,  and  from  the  order  made  by  the  judge,  striking 
the  changed  minute  entry  and  restoring  the  original 
minute  entry. 

Dbnson  &  Denson,  for  appellant.  The  court  erred  in 
overruling  plaintiflTs  demurrer  to  plea  4  as  an  answer 
toconntS.— M,  it  C.v.  Martin,  117  Ala.  382;  *S'o.  Ry. 
Co.  V,  Bunt,  131  Ala.  595 ;  B.  R.  L.  &  P,  Co.  v.  Brotcn, 
150  Ala.  331;  Bessemer  C.  I.  d  L.  Co.  v.  Doak,  152  Ala. 
172;  B.  R.  L.  &  P.  Co.  v.  Jaffee,  154  Ala.  554;  Martin  v. 
U.  8.  d  N.  R.  R.  Co.,  163  Ala.  218.  The  plea  of  assump- 
tion of  risk  was  no  answer  to  that  count. — B.  So.  v. 
Powers,  136  Ala.  239;  So.  Ry.  Co.  v.  Hyde,  1  South.  369. 
The  court  erred  in  overruling  demurrers  to  plea  5,  as 
answer  to  count  3  of  the  complaint. — H.  A.  &  B.  v.  Rob- 
bins,  124  Ala.  118.  The  court  erred  in  overruling  plain- 
tiflTs demurrer  to  plea  4  as  an  answer  to  count  2. — Pio- 
neer  M.  d  M.  Co.  v.  Smith,  150  Ala.  359;  So.  Ry.  v.  Oiiy- 
ton,  122  Ala.  242;  So.  Ry.  v.  Shields,  121  Ala.  465;  H. 
A.  d  B.  V.  Walters,  91  Ala.  442.  A  servant  does  not  as- 
sume the  risk  incident  to  the  negligence  of  a  superin- 
tendent or  of  a  person  to  whose  orders  he  is  bound  to 
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conform,  and  does  conform. — Woodward  L  Co.  v.  An- 
drews, 114  Ala.  257;  L.  d  N.  v.  Wynn,  51  South.  978. 
The  court  erred  in  overruling  demurrers  to  pleas  2  and 
5  as  answer  to  the  complaint. — Oshorn  v.  Ala,  8,  d  W. 
Co,,  135  Ala.  575;  Wes,  C,  &  F.  Co.  v.  Bean,  163  Ala. 
263;  So.  Ry.  v.  McOowan,  149  Ala.  452;  Pioneer  M.  d 
M.  Co.  V.  Smith,  150  Ala.  359.  The  trial  judge  was  with- 
out authority  to  withdraw  his  signature  from  the  bill 
of  exceptions  after  he  had  signed  it  and  it  had  been  filed 
with  the  clerk  of  the  court. — Bridges  v.  Kuykendall,  58 
Miss.  828,  and  Alabama  cases  cited ;  Perry  v.  Cent.  R. 
ie.,  74  Ga.  411. 

Percy,  Benners  &  Burr,  for  appellee.  On  motion  to 
establish  bill  of  exceptions  and  to  strike  the  bill  of  ex- 
ceptions from  which  the  judge  had  stricken  his  name 
counsel  cite. — Northington  v.  Jones,  37  Ala.  240; 
Strawbridge  v.  State,  48  Ala.  308 ;  Posey  v.  Beale,  69 
Ala.  32 ;  Middleton  v.  Wilson,  84  Ala.  273.  Counsel  also 
insist  on  the  authority  of  L.  d  N.  v.  M alone,  116  Ala. 
600,  and  Keith  v.  Korman,  et  a1.,  56  South.  658,  that 
the  rule  which  declares  that  parol  evidence  is  inadmissi- 
ble to  vary  or  contradict  the  record  does  not  prohibit 
the  introduction  of  such  evidence  when  the  purpose  is 
to  show  that  the  paper  writing  or  instrument  which 
purports  to  be  a  record  is  in  fact  not  a  record.  A  judge 
has  no  authority  or  control  over  a  record  after  the  ad- 
journment of  the  term  at  which  the  record  was  made. — 
Kitchen  v.  Moye,  17  Ala.  394,  and  authorities  supra; 
Poole  V.  R.  R.  Co.,  5  Ala.  257;  3  Cyc.  50. 

ANDERSON,  J.— Section  3019  of  the  Code  of  1907 
authorizes  the  presentation  to  the  judge  of  a  bill  of  ex- 
ceptions within  90  days  after  judgment  is  entered,  and 
further  gives  the  judge  90  days  after  the  presentation 
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within  which  to  sign  same.  This  period  of  90  days 
given  the  judge  was  intended  as  a  suflScient  time  within 
which  he  should  go  over  and  determine  the  correctness 
of  same,  and  it  stands  to  reason  that  he  will  not  sign 
it  before  ascertaining  its  correctness.  Section  3018  pro- 
vides that,  after  he  signs  said  bill  it  thereby  becomes  a 
part  of  the  record,  and  after  it  becomes  a  part  of  the 
record,  if  in  term  time,  it  would  be  in  fieri  until  the 
adjournment  of  the  court,  but,  like  other  parts  of  the 
record,  cannot  be  altered  or  modified  after  adjournment. 
— Posey  V.  Beale,  69  Ala.  32 ;  Chapman  v.  Holding,  54 
Ala.  61 ;  Branch  Bank  v,  Kinsey,  5  Ala.  9 ;  Weir  v.  Hobb, 
6  Ala.  881;  L.  &  N.  R.  Co.  v.  Malone,  116  Ala.  600,  22 
South.  897;  Bridges  v.  Kuykendall,  58  Miss.  827.  On 
the  other  hand,  if  it  is  not  signed  in  term  time,  the 
statute  keeps  the  matter  as  to  the  bill  of  exceptions  in 
fieri  until  the  same  is  signed,  or  until  the  expiration  of 
the  period  for  signing  or  presenting  same  unless  it  is 
sooner  signed;  but  the  very  moment  it  is  signed  and 
filed  it  becomes  a  part  of  the  record,  and,  if  it  becomes 
such  after  the  term  of  court  has  adjourned,  it  is  no  long- 
er in  fieri,  and  it  is  beyond  the  power  of  the  judge  to 
change  or  modify  same.  If  the  bill  as  signed  by  him  is 
not  the  proper  one  as  tendered,  the  aggrieved  party  may 
proceed  to  establish  same  under  section  3021. — Turner 
V,  White,  97  Ala.  549,  12  South.  601.  But,  until  steps 
are  taken  to  do  so,  the  bill,  as  signed  and  filed  by  the 
judge,  will  be  treated  by  this  court  as  the  true  and  cor- 
rect one.  The  bill  of  exceptions  is  in  fieri  for  90  days 
from  presentation  and  90  additional  days  for  considera- 
tion by  the  judge,  but,  if  the  bill  is  presented  sooner  and 
the  judge  sees  fit  to  sign  and  file  the  same  before  the 
expiration  of  the  90  days  given  him  within  which  to 
sign,  the  suspension  is  thus  cut  down,  and,  after  the 
signing  and  filing  of  same,  the  matter  is  no  lonji^er  in 
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fieri,  and  is  beyond  the  power  of  the  judge.  The  eases 
of  Posy  V,  Beale,  supra,  and  L.  d  N.  R.  R,  Co.  v,  M alone, 
supra,  both  held  that  the  bills  of  exceptions  there  in- 
volved could  not  be  changed  or  altered  by  the  judge 
after  being  signed  and  after  the  adjournment  of  court, 
and  stated  that  the  change  could  not  be  made  after  the 
adjournment  of  court  or  beyond  the  time  agreed  upon 
by  counsel.  This  last  expression  was  mere  dictum  in 
said  cases,  as  neither  of  them  involved  the  question  of 
changing  a  bill  of  exceptions  after  it  was  signed  and 
filed  and  before  the  expiration  of  the  time  for  signing 
same,  for  in  each  case  the  attempted  correction  was 
after  the  adjournment  of  court,  and  after  the  expiration 
of  the  time  given  for  signing  the  bill.  We  think  that 
what  the  court  meant  to  state  in  the  cases  supra  was 
that  the  question  as  to  the  bill  of  exceptions  was  in  fieri 
only  during  the  term  of  the  court  or  until  the  expira- 
tion of  the  time  within  which  the  bill  could  be  signed, 
and  that  the  court  did  not  mean  to  hold  that  the  signing 
and  filing  of  same  when  done  within  the  time  allowed 
would  authorize  the  judge  to  subsequently  withdraw  his 
signature  or  change  or  alter  same,  even  if  done  before 
the  expiration  of  the  period  within  which  the  bill  could 
be  signed.  In  other  words,  we  hold  that,  if  the  bill  is 
signed  in  term  time,  the  matter  is  still  in  fieri  until 
the  adjournment  of  the  term,  but,  if  not  signed  in  term 
time,  it  is  still  in  fieri  until  the  bill  is  signed  by  the 
judge  and  filed  with  the  clerk,  the  period,  of  course,  not 
to  extend  beyond  the  time  fixed  by  law  for  signing,  but, 
when  the  bill  is  signed  and  delivered,  the  matter  is  no 
longer  in  fieri,  and  the  power  and  control  of  the  judge  is 
at  an  end.  The  action  of  the  judge  in  withdrawing  his 
signature  from  the  bill  of  exceptions  was  subsequent  to 
the  end  of  the  term,  as  fixed  by  the  practice  act,  l>eing 
more  than  30  days  after  the  rendition  of  the  judgment. 
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— Weakley's  Local  Laws  of  Jefferson  County,  p.  598, 
§  20;  Stein  t\  McArdle,  25  Ala.  562.  It  was  also  subse- 
quent to  the  signing  and  tiling  of  same  with  the  clerk 
and  was  unauthorized  and  void. — Ex  parte  Nelson  d 
Kelly,  62  Ala.  379,  380;  Dudley  v.  Chilton  County,  66 
Ala.  597,  and  authorities  supra.  We  will  therefore 
treat  and  consider  the  bill  of  exceptions  signed  and  filed 
on  January  24th  as  the  true  and  correct  one. 

As  we  understand  the  facts  in  this  case,  a  judgment 
was  rendered  for  the  defendant  on  May  25,  1910,  and  a 
judgment  was  written  up  by  the  clerk  on  a  slip  or  folio, 
which  was  subsequently  to  be  bound  in  book  form,  as 
the  minutes  of  the  court,  and  which  said  entry  con- 
formed to  the  bench  notes  made  during  the  trial;  that 
within  10  days  thereafter  the  minute  entry  as  written 
by  the  clerk  was  changed  either  by  the  clerk  or  by  plain- 
tiffs counsel  with  the  consent  of  the  clerk,  so  as  to  in- 
clude nilings  not  disclosed  by  or  included  in  the  bench 
notes.  Nor  does  it  appear  that  this  change  was  l)rought 
to  the  attention  of  the  judge  until  November  20,  1910, 
during  another  term  of  the  court,  or  that  the  presiding 
judge  knew  of  such  change  when  signing  the  minutes 
with  all  of  the  other  judges  on  June  30th,  the  end  of 
the  term.  "The  object  of  a  judgment  nunc  pro  tunc  is 
not  the  rendering  of  a  new  judgment  and  the  ascertain- 
ment and  determination  of  new  rights,  but  is  one  plac- 
ing in  proper  form  the  record,  the  judgment  that  had 
been  previously  rendered,  to  make  it  speak  the  truth, 
so  as  to  make  it  show  what  the  judicial  action  really 
was,  not  to  correct  judicial  errors,  such  as  to  render  a 
judgment  which  the  court  ought  to  have  rendered,  in 
place  of  the  one  it  did  erroneously  render,  nor  to  supply 
nonaction  by  the  court,  however  erroneous  the  judg- 
ment may  have  been." — Wilmerding  v.  Corbin  Banking 
Co.,  126  Ala.  278,  28  South.  640,  and  cases  cited.    It  is 
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also  a  well-established  rule  that  judgments  can  be 
amended  nunc  pro  tunc  only  upon  record  evidence  or 
evidence  quasi  of  record,  and  the  deficiency  in  a  judg- 
ment or  decree  cannot  be  supplied  by  parol. — G  May- 
field's  Dig.  §  75,  p.  504.  The  present  motion  was  not  to 
invoke  any  rulings  that  were  not  made,  but  to,  in  ef- 
fect, eliminate  from  the  judgment  entry  rulings  which 
were  not  made,  but  which  had  been  erroneously  embod- 
ied therein  by  the  subsequent  action  of  the  clerk  and 
plaintiff's  counsel,  and  the  correction  could  be  made  by 
a  judgment  nunc  pro  tunc. — Ware  v.  Kent,  123  Ala. 
427,  26  South.  208,  82  Am.  St.  Rep.  132.  The  first 
judgment  entry  conforms  to  the  bench  notes,  and  is  pre- 
sumably the  one  that  received  the  sanction  and  ap- 
proval of  the  trial  court.  The  contrary  not  appearing, 
public  officers  are  presumed  to  do  their  duty,  and  sec- 
tion 5732  of  the  Code  of  1907  requires  that  the  minutes 
must  be  read  each  morning  in  open  court.  The  obvious 
purpose  of  this  wise  and  highly  important  statute  was 
to  enable  the  trial  court  to  check  up  the  minutes,  and 
see  that  they  were  correctly  entered  in  conformity  with 
the  bench  notes,  or  that  one  or  both  should  be  corrected, 
if  not  correct,  while  the  facts  and  proceedings  were 
fresh  upon  the  minds  of  the  court  and  counsel.  Indeed, 
this  court  has  announced  that  it  is  a  custom  to  comply 
with  this  statute,  and  said,  speaking  through  Stone,  J., 
in  the  case  of  Lanier  v.  Russell,  74  Ala.  367 :  "The  sys- 
tem and  practice  in  our  common-law  courts  of  general 
jurisdiction  we  think  furnish  a  safe  analogy  and  guide 
in  cases  like  the  present.  The  statute  directs  that  the 
minutes  of  those  courts  must  be  read  each  morning  in 
open  court. — Code  1876,  §  546.  This  must  mean  that 
the  minutes  made  by  the  clerk  of  the  court's  proceed- 
ings during  one  day  must  be  read  on  the  morning  of  the 
next  succeeding  day.    Now,  in  practice,  these  proceed- 
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ings  are  generally  entered  up  after  the  adjournment  of 
the  court  for  the  day,  frequently  during  the  nig^t,  after 
judicial  hours,  and  often  finished  up  during  the  next 
morning,  before  court  convenes.  Yet  the  judgment 
bears  date,  and  should  bear  date,  of  the  day  the  pro- 
ceedings were  had  in  the  court.  Such  we  think  has 
been  the  universal  custom  since  our  judicial  system  was 
organized."  Not  only  does  the  statute  and  custom  di- 
rect and  recognize  the  daily  keeping  and  reading  of  the 
minutes,  but  section  3714  of  the  Code  of  1907  provides 
extra  compensation  at  a  per  diem  rate  for  this  particu- 
lar service.  Here  we  have  a  judgment  that  was  presum- 
ably the  one  approved  by,  and  was  in  fact,  the  judgment 
of  the  court,  and  which  is  subsequently  changed  without 
the  assent  or  knowledge  of  the  court,  and  which  said 
change  was  not  brought  to  the  attention  of  the  judge 
before  signing  the  minutes  upon  final  adjournment,  or, 
in  fact,  until  November  26th  of  a  succeeding  term.  The 
court  makes  the  rulings  and  pronounces  the  judgments, 
and  it  is  but  the  clerical  duty  of  the  clerk  to  record  the 
minutes  as  directed  by  the  court,  through  the  bench 
notes  or  otherwise;  and,  when  said  minutes  are  so  re- 
corded and  approved  by  the  court,  the  clerk  or  no  one 
else  has  the  right  to  change  them,  even  during  the  term, 
unless  directed  by  the  judge  to  do  so  or  unless  the  unau- 
thorized change  is  subsequently  ratified  by  the  judge. 
It  might  be  that,  if  the  judge  knew  of  the  change  when 
he  signed  the  minutes,  this  would  be  an  approval  or  rat- 
ification of  the  change,  but  it  affirmatively  appears,  in 
the  present  case^  that  he  did  not  know  of  said  change 
when  signing  the  minutes.  Nor  can  we  say  that  the 
mere  signing  of  the  minutes  at  the  end  of  the  term  con- 
cludes the  judge  as  to  all  things  contained  therein.  If 
such  was  the  case,  there  could  never  be  a  correction.  It 
might  be  that  such  a  signing  would  be  presumptive  evi- 
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dence  of  the  correctness  of  same,  but,  when  it  appears 
that  a,  change  was  made  between  the  approval  of  the 
minutes  and  the  final  signing  of  same  and  that  the 
judge  did  not  know  of  same,  the  presumption  from  sign- 
ing the  minutes  cannot  overcome  the  other  presumption 
of  cori-ectness  growing  out  of  the  reading  of  the  min- 
utes and  the  approval  of  same.  We  therefore  think  that 
the  record  or  quasi  record  evidence  supports  the  first 
minute  entry,  and  shows  that  the  change  was  not  au- 
thorized, and  that  it  was  not  subsequently  ratified.  On 
the  other  hand,  if  we  are  to  consider  parol  evidence  or 
evidence  de  hors  the  record,  we  cannot  say  that  the  con- 
clusion of  the  trial  court  was  wrong,  as  this  is  an  ap- 
peal upon  which  all  reasonable  presumption  must  be  in- 
dulged in  favor  of  the  finding  of  the  trial  judge,  and 
which  said  finding  must  not  be  disturbed  unless  it  is 
plainly  erroneous.  It  is  true  the  practice  act  of  the  city 
court  requires  us  to  review  the  rulings  and  conclusion, 
on  the  facts,  of  the  trial  judge  without  any  presump- 
tions in  favor  of  the  correctness  of  same,  but  whether 
said  section  applies  to  trials  of  motions  of  this  charac- 
ter, as  distinguished  from  ordinary  cases,  we  need  not 
decide,  but  may  concede  that  it  does;  yet  that  provis- 
ions of  the  act  and  ones  similar  thereto  have  been  re- 
peatedly construed  as  governing  us  only  in  cases  where 
this  court  has  before  it  the  same  data  and  advantages 
for  considering  the  evidence  as  did  the  trial  court. — 
Thompson  v.  Collier,  170  Ala.  469,  54  South.  493;  Simp- 
son v.  Golden,  114  Ala.  336,  21  South.  990;  York  v. 
State,  154  Ala.  60,  45  South.  893,  and  many  cases  there 
cited.  This  is  a  case  in  which  the  trial  judge  was  a 
witness  to,  and  in  a  sense,  a  party  to  the  transactions 
involved,  and,  while  he  does  not  testify  in  the  case,  yet 
we  know  that  he  was  a  witness  to  what  took  place  on 
the  trial,  and  after  the  motion  was  made,  and,  while 
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considering  same,  he  may  have  refreshed  his  memory, 
was  aware  of  his  custom  and  habit  of  noting  the  rulings 
in  the  bench  notes,  and  may  have  had  in  his  breast  and 
mind  many  reasons  for  holding  that  the  first  minute 
entry  was  the  correct  one,  and  which  said  facts  and  cir- 
cumstances could  not  be,  and  are  not,  presented  to  this 
court  80  as  to  give  us  the  same  advantages  and  oppor- 
tunities of  passing  on  the  facts  as  was  possessed  by  the 
trial  judge. 

A  majority  of  the  court,  however,  are  of  a  different 
opinion,  and  think  that  the  trial  court  erred  in  grant- 
ing the  motion  nunc  pro  tunc.  As  the  last  judgment 
must  be  considered  as  the  proper  one,  we  are  all  of  the 
opinion  that  the  main  case  must  be  reversed  for  the 
overruling  of  plaintiff's  demurrers  to  pleas  of  contribu- 
tory negligence  to  the  wanton  count  of  the  complaint. 

The  case  is  therefore  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 

Anderson,  McClellan,  and  Mayfield,  JJ.,  dissent 
on  the  question  of  amending  jungments  nunc  pro  tunc. 

SIMPSON,  J.— When  the  judgment  in  this  case,  as 
last  formulated,  was  entered  upon  the  minutes  and  the 
minutes  were  signed  by  the  judge,  it  became  the  judg- 
ment of  the  court,  and,  after  the  adjournment  of  the 
term  of  the  court,  it  was  beyond  the  power  of  the  judge 
to  alter  or  amend  the  same,  **except  for  a  clerical  error 
or  omission  on  evidence  shown  by  the  record." — Cham- 
blee  et  ah  v.  Cole,  128  Ala.  649,  651,  30  South.  630,  and 
cases  cited.  This  principle,  clearly  recognized  by  a  long 
line  of  decisions,  is  necessary  in  order  that  the  records 
of  our  courts  may,  as  the  law  requires,  import  absolute 
verity  unless  attacked  by  the  known  methods  within 
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the  power  of  a  court  of  chancery.  Parol  testimony  is 
not  admissible  in  a  proceeding  to  alter,  amend,  or  cor- 
rect a  record  by  an  amendment  nunc  pro  tunc,  which, 
according  to  the  authorities  cited  and  many  others, 
must  rest  alone  on  matter  apparent  on  the  record. 

It  cannot  be  said  that  the  mere  fact  that  the  bench 
notes  made  by  the  judge  do  not  mention  the  pleadings 
in  question  furnishes  record  evidence  that  no  such  ac- 
tion was  taken  as  set  out  in  the  minutes,  for  the  reason 
that  there  is  no  law  requiring  the  judge  to  make  bench 
notes,  and  the  minutes  of  the  court,  and  not  the  bench 
notes,  constitute  the  record  of  the  case.  Nor  does  the 
fact  that  the  previous  judgment  appears  on  the  loose 
leaves  of  the  minutes  furnish  any  such  record  evidence^ 
for,  without  the  aid  of  parol  testimony,  it  shows  that  it 
was  erased,  which  is  presumed  to  be  the  act  of  the 
court. 

Consequently  the  action  of  the  court  in  granting  a 
motion  to  correct  the  judgment  entry  at  a  succeeding 
term  of  the  court  was  erroneous  and  of  no  effect. 

DowDBLL^  C.  J.,  and  Sayre  and  Sombbvillb^  JJ.,. 
concur. 

ANDERSON,  J.— While  Justices  McClellan,  May- 
field^  and  the  writer  think  that  the  change  in  the  first 
judgment  entry  was  unauthorized,  and  that  the  trial 
court  had  the  right  to  correct  the  record  by  eliminating 
the  entry,  as  changed,  and  reinstating  the  original  en- 
try, we  do  not  wish  to  impute  any  improper  motives  to 
counsel  or  the  clerk  in  making  said  change.  While  the 
change  was  unauthorized  and  should  not  be  binding  on 
the  trial  court,  the  evidence  was  suflBcient  to  justify 
them  in  entertaining  the  belief  that  the  first  entry  was 
incomplete,  and  counsel  naturally  took  the  matter  of 
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correcting  the  same  up  with  the  clerk,  when  prudence 
should  have  suggested  his  doing  so  with  the  judge.  We 
do  not  think  there  was  any  intention  whatever  to  falsify 
the  record,  and  are  not  disposed  to  further  combat  the 
conclusion  of  the  majority  in  the  instant  case,  and  but 
for  the  influence  and  force  of  the  opinion  in  the  future 
there  would  be  no  attempt  to  reply  to  the  majority 
opinion. 

I  fully  agree  with  the  majority  that  parol  evidence 
cannot  be  resorted  to  in  order  to  supply  matters  which 
do  not  appear  of  record,  but  I  do  think  that  parol  evi- 
dence can  and  should  be  resorted  to  in  order  to  explain 
how  and  by  whom  entries  upon  the  record  were  made, 
obliterated,  or  altered;  otherwise  it  could  never  be 
shown  nunc  pro  tunc  that  the  trial  court  did  not  make 
or  direct  entries,  notwithstanding  they  may  have  been 
made  without  warrant  or  authority. 

I  also  think  the  bench  notes  and  first  judgment  entry 
were  not  only  record  or  quasi  record  evidence  of  what 
judgment  was  really  rendered  by  the  court,  but  that 
they  offered  the  highest  and  best  evidence  of  same.  They 
may  not  affirmatively  contradict  the  second  entry,  but 
they  do  aflford  negative  evidence  that  the  rulings  con- 
tained in  the  second  entry  and  not  disclosed  by  the 
bench  notes  and  first  entry  were  not  in  fact  made,  else 
they  would  have  appeared  therein.  The  first  entry  was 
presumably  read  in  open  court,  the  morning  after  the 
trial,  was  approved  by  the  trial  court,  and  thereby  be- 
came the  judgment  of  the  court,  subject  to  change  only 
by  or  with  the  assent  of  the  trial  judge,  and  to  my  mind 
it  is  monstrous  to  reject  this  entry  as  record  evidence 
and  give  absolute  verity  to  the  second  one,  made  with- 
out the  knowledge  or  consent  of  the  trial  judge.  The 
holding  renders  trial  courts  absolutely  helpless  to  make 
their  judgments  speak  the  truth.    In  other  words,  not- 
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withstanding  the  statute  is  complied  with  and  the  min- 
utes are  read  in  open  court,  as  the  law  requires,  the 
judgment  so  read  may  be  subsequently  canceled  with- 
out the  knowledge  or  consent  of  the  trial  judge,  and  the 
unauthorized  one  so  substituted  by  counsel  and  clerk, 
at  any  time  before  the  court  adjourns,  becomes  conclu- 
sively the  judgment  of  the  court,  and  the  first  entry 
cannot  be  looked  to  as  record  evidence.  If  this  second 
entry  becomes  ipso  facto  the  judgment  of  the  court, 
what  would  be  the  result  if  counsel  on  the  other  side 
convinced  the  clerk  a  few  days  later  that  the  second  en- 
try was  incorrect  and  induced  him  to  change  it,  and  a 
few  days  later  another  change  was  made,  each  entry  as 
canceled  appearing  with  red  lines  through  same,  what 
one  should  be  regarded  as  the  true  and  proper  judg- 
ment of  the  (*ourt,  the  one  presumably  read  in  open 
court  and  approved  by  the  judge,  or  one  of  the  numer- 
ous changed  or  amended  ones  and  as  to  which  the  trial 
jiMlge  was  not  a  party? 

I  also  think  that  my  Brother  Simpson  attaches  too 
little  importance  to  the  fii*st  entry,  which,  as  he  says, 
api)eared  upon  "loose  leaves  of  the  minutes."  It  ap- 
pears that  in  the  city  court  all  minutes  are  first  writ- 
ten upon  loose  leaves,  which  are  subsequently  bound  to- 
gether in  book  form,  and  the  second  entry,  the  one  to 
which  the  majority  imply  absolute  verity,  was  written 
in  the  same  way  as  the  one  discredited  by  them,  and 
seems  to  Ihj  in  part  upon  the  same  loose  leaf  which  con- 
tains the  first  one.  The  copy  of  the  minutes  sent  up 
shows  the  first  entry  on  pages  623  and  624  of  Book  29 
A,  with  two  red  lines  running  through  the  face  of  same, 
and  immeiliately  succeeding  it  is  the  second  entry, 
commencing  on  page  624.  This  first  entry  conforms  to 
the  bench  notes,  and  the  second  one  deos  not,  and  the 
proof  shows,  which  was  not  objected  to,  that  the  red 
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lines  were  run  through   the  first  entry,  without  the 
knowledge  or  authority  of  the  trial  judge,  and  that  he 
did  not  know  of  the  existence  of  the  second  one  until 
long  after  the  adjournment  of  the  court  for  the  term. 
If  the  action  of  the  clerk  was  a  mere  clerical  error,  it 
could  be  corrected  upon  motion  nunc  pro  tunc.    If,  on 
the  other  hand,  the  action  of  the  clerk  was  not  entirely 
clerical,  then  his  act  in  canceling  the  first  judgment 
and  creating  a  second  one  was  unauthorized  and  void, 
and  the  trial  court  had  the  power  to  vacate  or  expunge 
the  record  and  expunge  the  cancellation  of  the  first  one 
so  as  to  make  the  record  disclose  the  true  and  real  judg- 
ment of  the  court.    To  my  mind  the  holding  of  the  ma- 
jority will  be  most  far-reaching  and  dangerous.    A  trial 
court  may  have  the  minutes  read,  as  the  statute  directs, 
and  then  correct  or  approve  same,  then,  after  that  is 
done,  the  clerk  or  some  one  else  may  change  the  entry, 
and,   if   the  judge   happens   to   sign   the   minutes,   he 
is  bound  by  the  changed  entry,  notwithstanding  he  did 
not  know  of  said  change  when  signing  said  minutes. 
Such  a  holding  subordinates  the  power  that  renders  the 
judgment  to  the  mercy  of  the  clerk,  unless  perchance 
the  judge  discovered  the  change  before  court  adjourned. 
It  appears  in  this  case  that  the  trial  judge  did  not  know 
of  the  change  when  he  signed  the  minutes,  but,  if  he  did, 
the  signing  could  not  conclude  him,  as  to  the  correct- 
ness of  same,  as  it  was  more  than  30  days  after  the  date 
of  the  rendition  of  the  judgment  in  the  case,  and,  under 
the  practice  act  of  the  city  court,  he  was  powerless  to 
correct  same  and  could  only  do  so  in  the  manner  subse- 
quently attempted,  and  which  I  think  was  the  proper 
and  appropriate  method,  and  do  not  think  that  the  in- 
jured party  should  be  forced  to  file  a  bill  in  the  chan- 
cery court  for  the  correction  or  cancellation  of  the  un- 
authorized judgment  entry. 
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Baranco  v.  Blrmlngrliani  Terminal  Co* 

Damages  for  Permanent  Obstruction, 

(Decided  January  18,  1912.    57  South.  434.) 

Pleading;  Amendment;  New  Cause  of  Action, — Section  5329 
and  5367,  Code  1907,  did  not  change  the  law  existing  theretofore 
that  an  amendment  could  he  had  where  it  did  not  change  the  form 
of  the  action,  make  an  entire  change  of  parties,  or  introduce  an 
entirely  new  cause  of  action;  hence,  where  the  original  complaint 
sought  damages  for  placing  a  permanent  obstruction  across  the 
street  in  front  of  a  lot,  describing  it,  and  the  amendment  offered 
merely  changed  the  description  of  the  lot  and  charged  the  same 
injury,  it  should  have  been  allowed,  although  it  described  a  totally 
different  lot. 

Appeal  from  Birmuigham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  Rafaella  Baranco  against  the  Birmingham 
Terminal  Company,  for  damages  for  obstructing  a 
street.  From  a  non  suit  occasioned  by  the  refusal  of 
the  court  to  permit  an  amendment,  plaintiff  appeals. 

Reversed  and  remanded. 

Frank  S.  White  &  Sons,  for  appellant.  The  statutes 
found  in  the  Code  of  1907  did  not  change  the  law  exist- 
ing previous  to  their  enactment.  The  amendment  of- 
fered was  not  a  change  of  parties,  and  introduced  no 
new  cause  of  action.  It  counted  on  the  same  injury 
from  the  same  causes,  and  the  only  change  was  in  the 
description  of  the  lot. 

Weatiierly  &  Stokely,  for  appellee.  No  brief 
reached  the  Reporter. 

SAYRE,  J. — In  this  case  plaintiff  sued  for  damages 
alleged  to  have  been  caused  by  defendant's  wrongful  act 
in  placing  a  permanent  obstruction  across  the  street 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  ^      147 

[Baranco  y.  Birmingham  Terminal  Co.] 

iil)0n  which  his  lot  fronted.  The  averment  is  that  the 
obstruction  diminished  the  value  of  his  property  and 
caused  a  loss  of  profits  in  his  business  conducted 
thereon.  Plaintiff  offered  to  amend  his  complaint  by 
changing  the  description  of  his  lot.  The  amendment  de- 
scribed a  totally  different  lot,  but  one  contiguous  to 
that  described  in  the  original  complaint.  Upon  the 
court's  refusal  to  allow  the  amendment,  plaintiff  took 
a  nonsuit,  with  a  bill  of  exceptions. 

The  amendment  should  have  been  allowed.  Previous 
to  the  Code  of  1907  it  was  always  held  by  this  court 
that  the  only  limitation  upon  the  right  of  a  plaintiff  in 
a  civil  action  at  law  to  amend  his  complaint  was  that 
the  form  of  the  action  should  not  be  changed.  There 
could  not  be  an  entire  change  of  parties ;  nor  could 
there  be  the  substitution  or  the  introduction  of  an  en- 
tirely new  cause  of  action. — Mahan  v,  Smitherman,  71 
Ala.  563.  Now  it  is  provided  that  actions  ex  delicto 
may  be  joined  in  the  same  suit  with  actions  ex  con- 
tractu arising  out  of  the  same  transaction  or  relating 
to  the  same  subject-matter. — Code,  §  5329.  And  in  the 
way  of  further  definition  of  those  cases  in  which  amend- 
ments must  be  allowed  it  is  now  provided  that  new 
counts  or  statements  of  the  cause  of  action  shall  not  be 
held  to  relate  to  new  causes  of  action,  or  causes  of  ac- 
tion other  than  that  stated  in  the  original  complaint, 
so  long  as  they  refer  to  the  same  transaction,  property, 
title,  and  parties  as  the  original. — Code,  §  5367.  The 
wrong  complained  of  in  this  case,  the  gist  of  both  the 
original  complaint  and  the  complaint  as  stated  in  the 
proposed  amendment,  was  the  same,  to  wit,  the  wrong- 
ful obstruction  of  the  street.  The  allegations  in  respect 
to  the  diminished  value  of  plaintiff's  lot  and  the  loss  of 
profits  which  would  have  been  earned  in  plaintiff's  bus- 
iness served  only  to  show  how  and  to  what  extent  the 
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alleged  wrong  wrought  injury  to  plaintiff  different  in 
kind  and  degree  from  that  suffered  by  the  general  pub- 
lic. Under  the  statute,  and  the  rule  which  has  always 
prevailed,  the  amendment  should  have  been  allowed. 

We  have  considered  the  question  as  to  the  propriety 
of  the  amendment,  the  only  question  presented  for  re- 
view. We  will  not  be  understood  as  intending  anything 
in  respect  to  other  questions  which  will  arise  in  the 
case. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDELL^  C.  J.,  not  sitting. 


Harris  v.  Randolph  Lumber  Co. 

Damage  for  Maintaining  Nuisance, 

(Decided  December  22,  1912.    57  South.  453.) 

1.  Xuisanvc;  Private  Nuisance;  Right  of  Action. — Under  section 
5198,  Code  1907,  the  owner  of  pr(?perty  has  a  right  of  action  where 
the  defendant  maintains  a  nuisance  which  results  In  loss  of  rents 
on  such  property. 

2.  Same:  Damages;  Pleading. — A  complaint  alleging  that  de- 
fendant maintained  a  planing  mill  in  a  residence  portion  of  the  city 
adjacent  to  plaintiff's  residence  property  and  that  on  account  of 
the  unreasonable  noise  and  the  dirt  and  dust  deposited  on  plalntlfTs 
property,  she  had  been  unable  to  rent  it  advantageously,,  and  had 
suffered  a  diminution  in  rents,  states  a  cause  of  action  for  a 
private  nuisance  sufficiently  definite  to  be  good  against  a  general 
demurrer. 

3.  Same;  Jury  Question. — Whether  the  noises  made  by  a  planing 
mill  situated  In  a  residential  portion  of  the  city  are  unreasonable 
and  a  nuisance  to  other  property,  are  questions  for  the  jury. 

4.  Same;  Determination  of  Question. — The  fact  that  a  planing 
mill  was  erected  in  a  district  already  used  for  residence  purposes 
constitutes  a  material  consideration  in  determining  whether  it  was  a 
nuisance. 

5.  Same;  XcgHgence. — Negligence,  or  want  of  ordinary  care  in  the 
operation  of  the  alleged  offensive  factory  Is  not  ordinarily  an  element 
of  an  actionable  nuisance. 

t>.  Same. — Where  the  defendant  stored  lumber  in  a  building  on 
his  land  adjacent  to  plaintiff's  residence,  thereby  endangering  plain- 
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tUTs  property  and  increasing  the  insurance  rate  thereon,  plaintiff 
was  not  entitled  to  recover  the  increased  premiums  as  damages, 
as  the  mere  storing  of  lumber  is  not  a  nuisance  per  se;  to  render 
a  building  a  nuisance  by  reason  of  exposure  of  other  buildings  to 
fire,  the  hazardous  character  of  the  business  therein  carried  on  must 
be  unmistakable,  and  must  be  shown  to  be  negligently  conducted, 
so  that  injurious  results  are  probable. 

7.  Same;  Damages;  Wanton  Injury. — A  complaint  alleging  that 
defendant,  having  knowledge  that  a  district  was  used  for  residential 
purposes,  erected  and  operated  a  planing  bill  therein,  wantonly 
maintained  the  business  and  operated  it,  notwithstanding  it  had 
notice  of  the  damage  and  injury  sustained,  and  although  requested 
to  cease  the  operation  of  the  business,  does  not  sufficiently  show 
wanton  injury. 

8.  Same. — A  complaint  alleging  that  defendant  maintained  a  lum- 
ber mill  in  a  residence  portion  of  a  city  adjacent  to  plaintiff's  prop- 
erty, and  that  it  negligently  and  wrongfully  caused  noise,  dust, 
smoke,  and  soot  to  fall,  go  upon  and  be  on  the  property  of  the 
plaintiff  in  such  volume  as  to  materially  discomfort  plaintiff's  ten- 
ant and  to  depredate  the  renting  value  of  plaintiff's  property,  states 
a  cause  of  action  for  the  nuisance  of  smoke,  dust  and  soot;  the 
averments  that  they  were  negligently  and  wrongfully  sent  upon 
plaintiff's  premises  does  not  relieve  the  nuisance  of  its  tortious 
character. 

9.  Pleading;  Demurrer;  Scope.— Where  a  count  states  a  good 
cause  of  action  for  a  nuisance,  but  includes  allegations  of  damages 
not  recoverable,  the  proper  method  to  reach  such  defeat  is  by 
motion  to  strike  out  such  allegation,  by  objection  to  evidence  or 
requesting  instructions,  and  not  by  demurrer. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  Enola  N.  Harris  against  the  Randolph 
Lumber  Company,  for  damages  for  maintaining  a  nui- 
sance. Judgment  on  demurrer  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  complaint  is  as  follows : 

Count  1:  "The  plaintiff  claims  of  the  defendant 
15,000  as  damages,  for  that  plaintiff  is  now,  and  has 
been  for  several  years  preceding  the  bringing  of  this  suit, 
the  owner  of  lots  20,  21,  22,  23,  and  24,  in  block  178,  in 
the  city  of  Birmingham,  upon  which  said  lots  there  are 
situated  seven  houses,  which  said  houses  are  and  have 
been  occupied  by  tenants  of  plaintiff,  and  which  said 
property  is  located  in  a  residence  section  of  the  city  of 
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Birmingham,  Jefferson  county,  Ala.  Plaintiflf  avers 
that  within  the  past  12  months  defendant  has  main- 
tained and  operated  a  certain  planing  mill  and  sash  and 
blind  factory  on  lots  5  and  6,  in  said  block  178,  which 
said  planing  mill  is  within  very  close  proximity  to  said 
residences,  being  not  more  than,  to  wit,  28  feet  distant 
from  the  nearest  of  said  houses.  Plaintiff  avers  that 
said  planing  mill,  in  and  about  the  operation  and  run- 
ning thereof,  necessarily  creates  a  noise  of  such  volume 
and  character  as  to  materially  distress  or  discomfort 
the  tenants  of  plaintiff  in  the  enjoyment  and  use  of 
plaintiff's  said  property  as  a  residence,  and  to  materi- 
ally interfere  with  the  comfort,  enjoyment,  and  use  of 
said  property  by  said  tenants  as  a  residence.  Plaintiff 
further  avers  that,  connected  with  said  factory,  defend- 
ant has  a  certain  lumber  shed,  wherein  lumber  is  stored 
by  defendant,  on  lots  1  and  2  in  said  block,  and  that 
only  an  alley  of,  to  wit,  20  feet  separates  the  property 
used  by  defendant  for  its  said  business  and  the  property 
of  plaintiff  upon  which  said  houses  are  located,  and  that 
by  reason  of  the  close  proximity  and  nature  of  said  bus- 
iness, and  the  extra  hazard  and  risk  thereby  created,  the 
insurance  rate  on  plaintiff's  said  dwelling  is  materially 
increased,  to  wit,  more  than  flOO  per  annum.  Plaintiff 
avers,  further,  that  at  the  time  of  the  erection  of  said 
manufacturing  plant  said  section  was  a  residence  sec- 
tion, and  said  dwellings  were  used  for  residence  pur- 
poses, and  that  defendant  has  had  notice  of  the  damage 
and  injury  sustained  by  plaintiff  incident  to  the  opera- 
tion of  its  said  business.  Plaintiff  avers  that  by  reason 
and  as  a  proximate  consequence  of  the  defendant  main- 
taining and  operating  said  planing  mill  factory,  plan- 
ing mill  shed,  and  lumber  in  such  close  proximity  to 
said  dwellings,  the  value  of  her  residence  property  has 
been  greatly  depreciated ;  that  she  has  suffered  and  sus- 
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tained  a  loss  in  the  rental  value  thereof^  and  has  been 
put  to  great  expense  in  the  payment  of  an  increase  in 
the  rate  of  insurance,  which,  but  for  the  maintaining  of 
said  business  by  defendant  she  would  not  otherwise 
have  incurred,  and  she  has  been  greatly  annoyed,  and 
8u£Fered  much  mental  and  physical  pain,  to  her  damage 
in  the  sum  aforesaid;  hence  this  suit/^ 

Second  count:  "Plaintiflf  adopts  as  a  part  of  this 
count  all  the  words  and  figures  of  the  first,  from  the 
beginning  thereof,  down  to  and  including  the  words, 
'that  defendant  has  had  notice  of  the  damage  and  in- 
jury sustained  by  plaintiff  incident  to  the  operation  of 
its  said  business,'  where  said  words  first  occur  together 
in  said  count.  Plaintiff  further  avers  that  defendant 
has  been  requested  to  abate  the  operation  of  said  busi- 
ness and  the  use  of  said  property  for  said  purpose.  Not- 
withstanding said  notice,  and  notwithstanding  the  fact 
that  defendant  has  knowledge  or  notice  of  the  injury 
and  damage  that  the  use  of  said  property  for  said  pur- 
pose does  and  will  cause  plaintiff,  yet  defendant  has, 
with  such  knowledge  of  the  probable  injury  that  such 
use  by  it  of  its  said  property  will  cause  plaintiff  to  suf- 
fer, nevertheless  wantonly  maintained  said  business  and 
used  said  property  as  aforesaid.  Plaintiff  avers  that  by 
reason  and  as  a  proximate  consequence  of  the  defendant 
maintaining  and  operating  said  planing  mill  factory, 
planing  mill  shed,  and  lumber  in  such  close  proximity 
to  said  dwellings,  the  value  of  her  residence  property  has 
been  greatly  depreciated ;  that  she  has  suffered  and  sus- 
tained a  loss  in  the  rental  value  thereof,  and  has  been 
put  to  great  expense  in  the  payment  of  an  increase  in  the 
rate  of  insurance,  which,  but  for  the  maintaining  of 
said  business  by  defendant,  she  would  not  otherwise 
have  incurred,  and  she  has  been  greatly  annoyed,  and 
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suflfered  much  mental  and  physical  pain,  to  her  damage 
in  the  sum  aforesaid ;  hence  this  suit." 

These  counts  were  amended  by  inserting  in  each  of 
said  counts,  after  the  words  "creates  a  noise,"  where 
said  words  first  occur  together  in  said  count,  the  follow- 
ing words:  "Which  said  noise  is  to  the  residence  sec- 
tion unreasonable,  intolerable,  harsh  loud,  constant, 
and  discomforting,  and."  Also,  by  inserting  in  said 
counts  next  after  the  words  "such  close  proximity  to 
said  dwelling,"  where  said  words  occur  together  in  said 
count,  the  following  words:  "And  of  maintaining  and 
creating  said  noise  and  disturbing  said  tenants  as  afore- 
said, and  of  increasing  the  rate  of  insurance  on  plain- 
tiff's property." 

Count  3:  "Plaintiff  claims  of  defendant  |5,000  as 
damages,  for  that  plaintiff  is  now  and  has  been  for  sev- 
eral years  the  owner  of  lots  20,  21,  22,  23,  and  24,  in 
block  178,  in  the  city  of  Birmingham,  upon  which  said 
property  there  are  situated  seven  houses,  which  are  now 
and  have  been  occupied  by  tenants  of  plaintiff,  and 
which  said  property  is  located  in  a  residence  section  of 
said  city.  Plaintiff  avers  that  defendant  has  maintained 
and  operated  a  certain  planing  mill  and  sash  and  blind 
factory  in  close  proximity  to  said  residences,  to  wit,  not 
more  than  28  feet  distant  from  the  nearest  of  said 
houses.  Plaintiff  avers  that  in  and  about  the  operation 
of  said  mill,  and  sash  and  blind  factory,  defendant  has 
negligently  or  wrongfully  caused  noise,  smoke,  dust, 
and  soot  to  fall,  go  upon,  and  be  on  said  property  of 
the  plaintiff  in  such  volume  and  character  as  to  materi- 
ally distress  or  discomfort  the  tenants  of  plaintiff  in  the 
enjoyment  and  use  of  plaintiff's  said  property  as  a  resi- 
dence, and  to  materially  interfere  with  the  comfort, 
enjoyment,  and  use  of  said  property  by  said  tenants  as 
a  residence,  and  which  said  noise,  smoke,  dust,  and  soot, 
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having  invaded  or  fallen  upon  said  residences  and  plain- 
tiflTs  said  property,  have  materially  interfered  with  the 
comfort,  enjoyment,  and  use  of  said  property  by  said 
tenants.  Plaintiff  further  avers  that  in  connection  with 
said  operation  of  said  plant  defendant  has  negligently 
maintained  or  placed  a  certain  lumber  shed,  wherein 
lumber  is  stored  by  defendant  within,  to  wit,  20  feet  of 
said  houses,  or  some  of  them,  which  said  lumber  is  in- 
flammable, and  by  reason  of  its  close  proximity  and  na- 
ture, and  the  extra  hazard  and  risk  of  fire  thereby  cre- 
ated, the  insurance  rate  on  plaintiff's  said  dwelling  is 
and  has  been  materially  increased,  to  wit,  more  than 
f  100 ;  and  plaintiff  avers  that  by  reason  and  as  a  proxi- 
mate consequence  of  the  defendant's  negligently  caus- 
ing said  noise,  smoke,  dust,  and  soot  to  interfere  as 
aforesaid  with  the  comfort  and  enjoyment  of  said  ten- 
ants of  their  said  home,  and  negligently  causing  said  in- 
surance rate  to  be  increased  as  aforesaid,  the  value  of 
plaintiff's  property  has  been  greatly  depreciated,  and 
she  has  suffered  and  sustained  a  loss  in  the  rental  value 
thereof,  and  has  been  put  to  great  expense  in  the  pay- 
ment of  an  increased  rate  of  insurance,  which  she  would 
not  have  otherwise  incurred,  to  her  damage,"  etc. 

Stallings  &  Drbnnbn,  for  appellant.  The  complaint 
sufficiently  showed  the  maintenance  of  a  nuisance  in 
the  operation  of  the  planing  mill. — Hundley  v.  Harri- 
son, 123  Ala.  292;  Richards  v,  Dougherty,  133  Ala.  569; 
Grady  v,  Wolsner,  46  Ala.  381 ;  97  Am.  Dec.  654 ;  38  Am. 
Dec.  568;  73  Am.  Dec.  106;  108  U.  S.  317;  90  Am.  Dec. 
181 ;  21  Am.  &  Eng.  Enc.  of  Law,  2nd  ed.  684 ;  25  A.  & 
E.  Enc.  of  Law,  2nd  ed.  684 ;  25  Am.  St.  Rep.  595 ;  26  L. 
R.  A.  695;  46  Am.  St.  Rep.  368;  50  Am.  Rep.  830;  21 
Am.  &  Eng.  Enc.  of  Law,  2nd  ed.  692.  The  complaint 
also  made  a  proper  case  of  nuisance  from  smoke,  odors. 
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noise  etc. — English  v.  Progress  E.  L,  Co.,,  95  Ala.  264; 
Rouse  V,  Martin,  75  Ala.  515 ;  West  Pratt  C.  Co.  v.  Dor- 
man,  49  South.  849^  and  authorities  supra.  For  dam- 
ages for  temporary  nuisance,  see. — 63  Ala.  266 ;  42  Ala. 
480;  68  Ala.  280;  86  Ala.  515;  29  Cyc.  1271-7.  De- 
murrer  was  not  the  proper  way  to  reach  non  recovera- 
ble damages  claimed. — Kennon  v.  W.  V.  T.  Co.,  92  Ala. 
399. 

A.  C.  &  H.  R.  HowzB,  for  appellee.  The  1st,  2nd,  5th 
and  9th  grounds  of  demurrer  were  properly  sustained. 
—Hughes  v.  Anderson,  68  Ala.  284;  12  L.  R.  A.  53 ;  9  L. 
R.  A.  711 ;  Joyce  on  Nuisance,  sec.  11.  The  complaint 
contained  non  recoverable  damages,  and  hence  grounds 
3  and  4  were  properly  sustained. — So.  Ry.  v.  Mclntyre, 
U  SovLth.  62i;  Miller  V.  Edison,  3  L.  R.  A.  (N.  S.) 
1064.  No  damages  could  be  recovered  for  the  increased 
risk  and  rate  of  insurance,  or  because  of  piling  lumber 
near  defendant's  residence. — 29  Cyc.  1193;  53  Pac. 
1118.  In  alleging  nuisance  it  is  necessary  to  allege 
facts  showing  a  nuisance  and  that  injury  resulted. — 
W.  U.  T.  Co.  V.  Heathcoat,  43  South.  119.  The  allega- 
tion as  to  smoke  and  soot  nuisance  was  insufficient. — 
19  L.  R.  A.  (N.  S.)  174;  20  Id.  466;  17  Id.  287;  13  L.  R. 
A.  333.  The  right  of  action  was  in  the  tenant. — ^Au- 
thorities supra. 

SOMERVILLE,  J.— The  first  and  second  counts  of 
the  complaint,  as  amended,  show  that  the  defendant 
had  for  12  months  preceding  operated  a  planing  mill  and 
sash  and  blind  factory  in  a  residence  portion  of  the 
city  of  Birmingham ;  that  said  mill  was  located  in  close 
proximity  to  certain  residence  lots  belonging  to  plain- 
tiff, upon  which  were  seven  houses  occupied  by  her  ten- 
ants.   The  gravamen  of  the  counts  is  that  the  operation 
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of  said  mill  and  factory  "necessarily  creates  a  noise  of 
such  volume  and  character  as  to  create  and  be  a  nui- 
sance and  render  said  property  undesirable  for  rental 
purposes,  for  which  purpose  alone  it  was  adapted  and 
suitable,  and  as  to  greatly  depreciate  the  rental  value 
to  plaintiff  of  said  property,  and  aa  to  cause  plaintiff  to 
be  unable  to  rent  said  property  at  the  value  it  could 
and  would  be  rented  for  but  for  said  nuisance,  and  as  to 
prevent  plaintiff  from  keeping  all  of  said  houses  regu- 
larly rented,  and  as  to  prevent  plaintiff  from  keeping 
any  of  said  houses  rented  at  their  full  rental  value,  and 
as  to  injure  plaintiff  in  her  rental  value  of  said  prop- 
erty/' It  is  further  shown  that  during  the  12  months 
mentioned  plaintiff  has  been  deprived  of  rent  money  by 
the  reduction  of  some  rents  and  the  complete  loss  of 
others ;  the  figures  for  each  house  being  given  in  detail. 
The  noise  complained  of  is  described  as  "unreasonable, 
intolerable,  harsh,  loud,  and  discomforting."  The  sec- 
ond count  also  charges  notice  to  defendant  of  the  in- 
jury to  plaintiff,  and  its  wanton  continuance. 

The  third  count  charges  that  in  the  operation  of  said 
mill  and  factory  the  defendant  "has  negligently  or 
wrongfully  caused  noise,  smoke,  dust,  and  soot  to  fall, 
go,  and  be  upon  said  property  of  the  plaintiff  in  such 
volume  and  character"  as  to  produce  the  same  results 
complained  of  in  the  first  and  second  counts. 

Demurrers  assigning  numerous  grounds  were  inter- 
posed to  each  of  the  counts,  and  were  sustained  by  the 
trial  court.  The  plaintiff  declined  to  plead  further,  and 
by  appeal  and  proper  assignment  of  alleged  errors  chal- 
lenges the  judgment  of  the  trial  court  with  respect  to 
these  demurrers  to  the  complaint. 

1.  The  first  and  second  counts  sufficiently  state  a 
cause  of  action  for  a  nuisance.  The  gist  of  these  counts 
is  not  the  injury  to  plaintiff's  tenants,  but  to  plaintiff 


Digitized  by  VjOOQIC 


156  SUPREME  COURT  HToi. 

[Harris  v.  Randolph  Lumber  Co.] 

herself,  as  owner,  in  the  diminution  and  loss  of  rents 
by  reason  of  the  discomfort  imposed  upon  her  tenants, 
present  or  prospective.  Such  an  injury,  resulting  prox- 
imately from  a  nuisance  maintained  by  defendant,  is 
clearly  actionable.— Code  1907,  §  5198;  City  of  Eufaula 
V.  Simmons,  86  Ala.  515,  6  South.  47;  29  Cyc.  1271,  14. 

Both  the  conduct  of  the  defendant,  and  its  injurious 
consequnces,  are  set  out  with  suflScient  precision,  and  in 
these  respects  the  counts  are,  we  think,  suflScient  as 
against  the  grounds  of  demurrer  assigned  thereto. 
Whether  the  noises  made  by  the  operation  of  defend- 
ant's plant  are  in  fact  unreasonable,  destructive  of  the 
ordinary  comfort  of  nearby  residents,  or  intolerable  to 
them ;  and  whether,  by  reason  thereof,  plaintiff  has  been 
injured  in  her  property  rights — are,  of  course,  issues  of 
fact  for  the  jury,  to  be  determined  in  view  of  all  the 
facts  in  the  case.  And  in  this  regard  the  allegation  of 
the  complaint  that  the  mill  of  the  defendant  was  erect- 
ed in  a  then  already  residential  district  would  be  a  ma- 
terial if  not  decisive  consideration. — English  v,  P,  E, 
M,  &  L.  Co,,  95  Ala.  267,  268,  10  South.  134;  Kaufman 
V,  Stein,  138  Ind.  49,  37  N.  E.  333,  46  Am.  St.  Rep.  368; 
McMarron  v,  Fitzgerald,  106  Mich.  649,  64  N.  W.  569, 
58  Am.  St.  Rep.  511 ;  Pritchard  v.  Edison  Co.,  179  N.  Y. 
364,  72  N.  E.  243. 

Negligence  or  want  of  due  care  is  not  ordinarily  an 
element  of  nuisance,  though  its  presence  might  be  in  it- 
self an  independent  cause  of  action. — See  Yernon  v, 
Wedgworth,  148  Ala.  490,  42  South.  749. 

2.  There  is  one  aspect,  however,  in  which  the  first 
and  second  counts  are  open  to  an  objection  if  properly 
presented.  Both  counts,  as  we  have  seen,  are  based  pri- 
marily upon  the  noise  caused  by  the  operation  of  de- 
fendant's mill,  and  its  injurious  effect  upon  the  rental 
value  of  plaintiff's  premises.     But  in  each  count  it  is 
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separately  alleged  that  defendant  maintained,  in  con- 
nection with  its  mill  business^  a  lumber  shed  for  the 
storing  of  lumber,  and  by  reason  of  the  nature  of  said 
business  and  its  close  proximity  to  plaintiff's  buildings 
the  insurance  rates  thereon  are  increased  and  plaintiff 
thereby  damaged  in  a  specified  sum. 

Whether  this  result  is  attributed  to  the  proximity  of 
the  lumber  shed  alone,  or  of  it  and  the  rest  of  the  plant 
combined,  we  think  this  part  of  the  count  is  objection- 
able. The  storing  of  lumber  on  one's  premises  is  not 
per  se  a  nuisance,  and  violates  no  rights  of  neighboring 
property  owners.  "In  order  to  render  a  building  a  nui- 
sance, by  reason  of  the  exposure  of  other  buildings  to 
danger  from  fire,  the  hazardous  character  of  the  busi- 
ness must  be  unmistakable,  the  danger  imminent,  and 
the  use  of  such  an  extraordinary  and  hazardous  charac- 
ter as  to  leave  no  doubt  of  the  nuisance.  The  mere  fact 
that  the  business  carried  on  there  is  of  a  hazardous 
character,  and  largely  increases  the  rates  of  insurance 
upon  surrounding  property,  is  not  suflScient;  it  must 
appear  not  only  that  the  business  or  use  to  which  the 
building  is  applied  is  hazardous,  but  also  that  it  is  con- 
ducted in  such  a  careless  manner,  or  in  such  a  locality, 
as  to  make  injurious  results  probable." — 1  Wood  on 
Nuisances  (3d  Ed.)  §  148»  No  facts  are  alleged  in  the 
complaint  to  stamp  this  building  or  its  contents  with 
the  noxious  character  of  a  nuisance. 

Any  new  building  erected  near  to  another  would,  we 
apprehend,  increase  the  insurance  rates  on  the  latter; 
but,  as  declared  by  this  court,  "the  law  is  settled,  on 
sound  reasons,  that  the  mere  fact  of  the  diminution  of 
the  value  of  complainant's  property,  or  the  increased 
risks  from  hazard  of  fire  occasioned  by  a  structure 
erected  by  a  defendant  upon  a  lot  adjoining  the  com- 
plainant's premises,  without  more,  is  unavailing  as  a 


Digitized  by  VjOOQIC 


158  SUPREME  CJOUBT  t^^l- 

[Harris  v.  Randolph  Lumber  Co.] 

ground  of  equitable  relief." — Rouse  v.  Martin,  75  Ala. 
510,  515  (51  Am.  Rep.  463).  And,  we  may  add,  it 
would  not,  without  more,  be  actionable  at  law.  We 
therefore  hold  that  plaintiff's  loss  by  way  of  increased 
insurance  rates  is  not  recoverable  under  these  counts. 

3.  It  is,  however,  insisted  for  the  plaintiff  that,  even 
if  the  added  cost  of  fire  insurance  be  not  recoverable  as 
an  element  of  damage,  nevertheless  a  motion  to  strike 
out  that  part  of  the  complaint  was  the  only  proper 
remedy,  and  that  sustaining  a  demurrer  to  the  entire 
count  was  improper  and  erroneous.  Such  is  the  rule 
where  to  a  good  cause  of  action  is  imputed  damage  for 
which  the  law  allows  no  recovery. — Kennon  v.  W.  V.  T. 
Co,,  92  Ala.  399,  9  South.  200.  "It  is  a  general  rule 
that  a  demurrer  to  a  part  of  a  count  will  not  be  enter- 
tained, unless  the  imperfect  part  is  so  material  as  that, 
being  eliminated,  it  leaves  the  count  without  a  valid 
cause  of  action.  ♦  ♦  ♦  The  clause  objected  to  is  only 
one  of  several  alleged  cumulative  acts  of  negligence,  and, 
if  it  be  stricken  out,  the  count  will  remain  amply  good." 
— L.  &  N.  R,  R.  Co,  V,  Hall,  91  Ala.  118,  8  South  .373,  24 
Am.  St.  Rep.  863.  "Where  the  averments  of  a  part  of  a 
count  are  defective,  but  could  be  stricken  out  and  still 
leave  a  good  cause  of  action,  the  proper  way  to  meet  the 
defect  is  by  motion  to  strike^  objection  to  the  evidence, 
or  by  requests  for  instructions  to  the  jury." — W,  I. 
Works  v.  Stockdale,  143  Ala.  553,  39  South.  336,  5  Am. 
Cas.  578. 

In  accordance  with  this  well-settled  rule,  the  objec- 
tions to  this  defect  could  not  be  taken  by  demurrer. 

The  case  of  lyunis  v.  Morayne,  128  Ala.  493,  29  South. 
460,  is  not  in  conflict  with  this  view,  for  there  the  de- 
murrer was  allowed  to  reach,  not  merely  a  claim  for 
non-recovei-able  damages,  but  a  claim  for  damages  in 
gross  for  alleged  breaches  of  official  duty,  laid  en  masse> 
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some  of  which  were  not  breaches  of  duty  at  all.  But, 
whether  the  case  were  thus  distinguishable  or  not,  we 
would  in  any  case  feel  compelled  to  follow  the  numer- 
ous authorities  which  plainly  support  our  conclusion. 

4.  We  are  of  the  opinion  that  the  second  count  does 
not  sufficiently  show  wanton  injury,  and  that  the 
ground  of  demurrer  pointing  out  this  defect  was  prop- 
erly sustained. — Henry  Case,  139  Ala.  161,  34  South. 
389.' 

5.  The  third  count  suflSciently  states  a  cause  of  ac- 
tion for  the  nuisance  of  noise,  smoke,  dust,  and  soot, 
and  the  averment  that  these  annoying  agencies  were 
"negligently  or  wrongfully"  sent  upon  plaintiff's  prem- 
ises does  not  relieve  the  alleged  nuisance  of  its  tortious 
character. 

With  respect  to  the  claim  for  damages  growing  out 
of  increased  insurance  rates  resulting  from  the  in- 
creased risk  of  fire  by  reason  of  the  proximity  of  the 
lumber  shed  to  plaintiff's  premises,  we  repeat  what  was 
said  above  in  regard  to  similar  averments  in  the  first 
and  second  counts.  The  objection  to  this  must  be  made 
otherwise  than  by  demurrer. 

It  results  that  the  demurrer  was  properly  sustained 
as  to  the  second  count,  and  erroneously  sustained  as  to 
the  first  and  third  counts.  The  judgment  will  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept DowDBLL,  C.  J.,  not  sitting. 
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Miller-Brent  Lumber  Company 
V.  Lunday. 

Trespass, 

(Decided  February  17,  1912,    57  South.  722,) 

Trespass;  Personal  Property;  Complaint. — A  complaint  which 
alleged  that  plaintiff  claimed  of  defendant  a  specific  sum  as  damages 
for  wrongfully  taking  the  following  goods  and  chattels,  the  property 
of  plaintiff,  to- wit,  3,000  pine  rails  and  3,000  pine  boards,  stated  a 
cause  of  action  for  trespass  to  personal  proi)erty,  and  is  not  demur- 
rable for  failing  to  allege  the  time  of  the  trespass. 

Appeal  from  Andalusia  City  Court. 

Heard  before  Hon.  A.  L.  Rankin. 

Action  by  Henry  Lunday  against  the  Miller-Brent 
Lumber  Company  and  others  for  trespass  to  land  and 
personal  property.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    AflSrmed. 

The  first,  second,  and  fourth  counts  are  in  trespass  to 
realty.  The  third  count  is  as  follows:  "The  plaintiff 
aforesaid  claims  of  the  defendant  aforesaid  the  other 
and  further  sum  of  |1,000  damages  for  wrongfully  tak- 
ing the  following  goods  and  chattels,  the  property  of 
the  plaintiff,  to  wit,  3,000  pine  rails  and  3,000  pine 
boards." 

Coleman,  Dent  &  Weil,  and  Henry  Opp,  for  appel- 
lant. The  demurrer  to  the  3rd  count  should  have  been 
sustained. — Snedecor  v.  Pope,  143  Ala.  275;  Olcnn  v. 
Garrison,  17  N.  J.  L.  1 ;  Kendall  v.  Bay  l^tate  B.  Co,, 
125  Mass.  532;  38  Cyc.  1082;  2  lEnc.  P.  &  P.  811. 

Reid  &  Prestwood,  for  appellee.  The  complaint  as  to 
the  3rd  count  was  for  trespass  to  personal  property, 
and  follows  the  exact  language  of  form  23,  p  .1199,  Code 
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1907,  and  was,  therefore,  suflficient.  The  case  of  Sncde- 
cor  V,  Pope,  143  Ala.  275,  and  the  other  authorities  cited 
by  appellant  are  cases  in  trespass  to  realty,  and  have 
no  application  to  the  case  at  bar. 

SIMPSON,  J. — The  only  assignment  of  error  insist- 
ed on  in  this  case  is  that  the  court  erred  in  overruling 
the  demurrer  to  count  3  of  the  complaint,  and  the  cmly 
insistence  is  that  said  count  was  subject  to  the  de- 
murrer, in  that  it  failed  to  allege  the  time  wlien  said 
ti-espass  was  committed,  citing,  in  support  of  said  con- 
tention.—*S/jc</ccor  V.  Pope,  143  Ala.  275,  286,  39  South. 
318.  That  was  a  case  of  trespass  to  realty,  and  the 
form  of  complaint  on  page  1199  of  volume  2  of  the  Code 
of  1907  (form  26)  so  requires.  But,  in  the  case  of  tres- 
pass for  taking  personal  property,  no  such  requirement 
is  made;  and  the  said  count  3  is  in  exact  conformity  to 
form  23,  on  the  same  page  of  the  Code. 

Said  count  3  is  for  "wrongfully  taking  the  following 
goods  and  chattels,  the  property  of  the  plaintiff,  viz., 
3,000  pine  rails  and  3,000  pine  boards."  The  count 
shows  on  its  face  that  it  is  not  for  trespass  to  realty, 
but  for  taking  personal  property. — Thornton  v.  Coch- 
ran, 51  Ala.  415. 

There  was  no  error  in  the  ruling  of  the  court,  and 
the  judgment  of  the  court  is  affirmed. 

Affirmed.    All  the  Justices  concur. 
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Duy  V.  Alabama  Western  Railway 
Company. 

Damages  for  Obstructing  Street. 

(Decided  December  21»  1911.     Rehearing  denied  February  17,  1912. 
57  South.  724.) 

1.  Evidence;  Judicial  Notice;  Public  Acts. — ^The  court  takes  judi- 
cial notice  of  the  public  acts  of  the  lieglslature,  although  local  in 
their  application. 

2.  Statute;  Retroactive  Operation. — Unless  the  Legislature  ex- 
preses  a  dear  intention  to  give  an  act  a  retroactive  operation, 
the  courts  will  not  construe  the  statutes  so  as  to  control  or  affect 
past  matters  or  transactions. 

3.  Nuisance;  Public  Nuisance;  Obstruction  of  Street;  Special 
Injury. — One  who  suffers  in  person  or  property  special  peculiar 
injury,  different  in  kind  from  that  suffered  by  the  general  public 
on  account  of  a  public  nuisance  may  recover  damages  therefor 
against  the  creator  of  the  nuisance. 

4.  Municipal  Corporation;  Streets;  Vacation. — Local  Acts  1907, 
pp.  G44-5,  vacating  certain  streets  and  alleys  in  Birmingham  on 
which  the  defendant  railroad  company  had  constructed  its  freight 
depot,  do  not  evince  a  legislative  intent  to  confirm  or  ratify  the 
obstruction  of  the  streets  designated  before  the  vacation  thereof  was 
accomplished  by  the  Local  Acts,  and  therefore,  did  not  have  the 
effect  of  taking  away  the  right  of  property  owners  to  recover  dam- 
ages for  a  nuisance  arising  out  of  such  obstruction  prior  to  the 
passage  of  said  act. 

5.  Same;  Lcf/islatire  Poiccrs. — The  state's  power  Is  plenary  in 
respect  to  the  vacation  of  streets  and  highways  within  Its  borders, 
except  as  restricted  by  the  Constitution,  and  hence,  Local  Acts 
1907,  p.  644,  Is  constitutional. 

0.  Same;  Constitutional  Limitation. — Section  23,  Constitution  1901, 
is  the  sole  restraint  on  the  state's  power  to  vacate  streets  and 
highways  within  its  borders;  section  235,  Constitution  1901,  applies 
only  to  niunlcii)al  and  other  corporations  and  individuals  invested 
with  the  right  to  take  property  for  public  use. 

7.  Same:  Ritjht  of  Abutting  On  tiers, — Where  an  adjoining  prop- 
erty owner  sought  to  recover  damages  for  the  obstruction  of  a  highway 
by  the  defendant  In  constructing  a  freight  depot  across  the  same, 
and  al levied  that  by  reason  of  the  obstruction  his  property  was 
rendered  less  accessible.  Its  prominence  minimized,  and  the  public 
use  of  the  street  on  which  It  abutted  deflected,  lessening  its  value, 
he  alleged  a  siieclal  injury  different  In  kind  from  that  suffered  by 
the  general  public  for  which  he  was  entitled  to  recover  damages. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  H.  A.  Sharpb. 

Action  by  G.  B.  Duy  against  the  Alabama  Western 
Railroad  Company  for  damages  for  obstructing  street. 
Judgment  for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

The  complaint  is  as  follows:  Count  1:  "Plaintiff 
claims  of  defendant  the  sum  of  |4,000  damages  by  rea- 
son of  the  following  facts,  to  wit:  Plaintiff  avers  that 
on  and  before,  to  wit,  the  15th  day  of  August,  1906,  he 
was  owner  of  the  following  described  lots  or  parcels  of 
ground  in  Birmingham,  Alabama,  described  as  follows, 
to  wit:  Lots  twelve  (12)  and  thirteen  (13)  in  block 
ninety  (90)  according  to  the  present  plan  and  survey 
of  said  city.  Said  lots  form  a  rectangle  100  feet  square 
on  the  northeast  corner  of  Fifteenth  street  and  Second 
Avenue  North,  in  said  city.  Plaintiff  further  avers  that 
on  and  for  more  than  twenty  (20)  years  prior  thereto, 
to  wit,  the  15th  day  of  August,  1906,  the  said  Fifteenth 
street  was  a  public  street,  and  had  been  used  by  the 
public  as  such;  and  said  street  extended  northwardly 
from  First  avenue,  and  in  front  of  plaintiff's  said  lot  on 
one  of  its  sides,  and  to  the  limits  of  the  said  city  on  the 
north,  and  that  the  said  street  between  First  and  Third 
avenues  was  much  traveled  by  the  public  in  going  to 
and  from  First  avenue,  and  other  parts  of  said  city,  and 
many  people  passed  in  front  of  plaintiff's  said  lot  in 
going  to  and  from  First  avenue  and  other  parts  of  said 
city.  Plaintiff  further  avers  that  the  part  of  said  Fif- 
teenth street,  between  First  and  Second  avenues  was 
much  used  by  the  public  in  passing  to  and  from  First 
avenue  and  other  parts  of  said  city,  and  to  that  part  of 
Fifteenth  street  in  front  of  plaintiff's  said  lot,  and  to 
that  part  of  Second  avenue  in  front  of  plaintiff's  said 
lot.    Plaintiff  further  avers  that  the  value  of  plaintiff's 
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lot  is  dependent  on  its  accessibility  to  the  public,  and 
on  the  number  of  people  and  travel  which  pass  in  front 
of  said  lot.  Plaintiff  further  avers  that  on  or  about  the 
15th  day  of  August,  1906,  defendant  built  across  Fif- 
teenth street,  between  First  and  Second  avenues  North, 
in  the  city  of  Binninghani,  Alabama,  a  freight  house, 
or  depot,  thereby  permanently  obstructing  said  street, 
and  that  the  defendant  since  said  date  has  used  the  said 
part  of  said  street  for  its  freight  depot  terminal,  and 
by  reason  of  said  obstruction  the  said  part  of  said  street 
lias  been  closed  to  public  travel.  Plaintiff  further  avers 
that  the  said  part  of  said  Fifteenth  street  so  obstructed 
is  about,  to  wit,  80  feet  from  plaintiff's  siiid  lot,  above 
described,  and  diagonally  across  Second  avenue  fnmi 
plaintiff's  said  lot.  Plaintiff  further  avers  that  by  rea- 
son of  said  ol>«tructi(m  in  said  street  as  aforesaid  the 
public  travel  to  and  from  First  avenue  and  other  parts 
of  said  city,  as  set  out  above,  has  been  largely  diverted 
from  that  part  of  Fifteenth  stre<*t  and  Second  avenue 
on  which  plaintiff^s  property  as  above  described  abuts, 
and  by  reason  "thereof  plaintiff's  property  made  less 
valuable,  to  the  great  damage  of  plaintiff  as  aforesaid. 
Plaintiff  further  avers  that  there  are  one  or  more  lines 
of  electric  cars  run  on  said  First  avenue,  and  that  by 
reason  of  said  obstruction  in  the  said  street  said  car 
lines  are  rendered  less  convenient  and  less  accessible  to 
the  occupants  of  plaintiff's  said  property,  thereby  ren- 
dering plaintiff's  said  property  less  valuable,  and  great- 
ly damaging  plaintiff  as  aforesaid.  Wherefore  plain- 
tiff sues." 

The  demurrers  were  as  follows:  "It  appears  from 
the  complaint  that  the  obstruction  of  the  street  com- 
plained of  is  a  public  nuisance,  and  the  plaintiff  does 
not  show  such  special  injury  as  entitles  him  to  maintain 
an  action  for  damages.    It  does  not  appear  that  plain- 
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tiff's  lot  abuts  on  tliat  portion  of  Fifteentli  street  which 
it  is  alleged  is  obstructed  by  defendant's  freight  house 
and  depot.  The  complaint  shows  no  such  special  inju- 
ries or  damage  done  plaintiff  as  entitle  him  to  maintain 
this  suit.  For  aught  that  appears,  plaintiff  is  not  de- 
prived of  reiisonably  free  access  to  and  from  said  lot. 
It  affirmatively  appears  that  said  Fifteenth  street  and 
said  alleys  alleged  to  have  been  so  obstructed  have  been 
duly,  properly,  and  legally  vacated  as  public  streets 
and  public  thoroughfares.  No  facts  are  set  forth  which 
give  this  plaintiff  the  right  under  the  act  of  the  Legisla- 
ture referred  to  to  maintain  this  action  on  account  of 
any  special  injuries  done  to  him." 

Count  2  is  as  follows:  ^'Plaintiff  claims  of  the  de- 
fendant the  further  sum  of  f 4,000,  because  heretofore, 
to  wit,  on  July  5,  1877,  the  Elyton  Land  Company  con- 
veyed to  the  mayor  and  aldermen  of  the  city  of  Birm- 
ingham, Alabama,  certain  streets,  avenues,  and  alleys 
in  said  city  for  the  use  and  benefit  of  the  general  pub- 
lic, and  for  no  other  purpose,  and  among  other  streets 
so  dedicated  Fifteenth  street,  between  First  avenue  on 
the  south  and  Fifth  avenue  on. the  north.  That  on  and 
since  the  I5th  day  of  August,  1906,  the  plaintiff  has 
been  the  owner  of  lots  12  and  13,  in  block  90,  according 
to  the  Elyton  Land  (company's  survey,  in  said  city,  and 
has  used  the  said  property  and  improvements  thereon 
for  a  storehouse.  That  the 'said  defendant  on  to  wit, 
the  15th  day  of  June,  1907,  erected  and  still  maintains 
a  brick  freight  house,  a  permanent  structure,  on  said 
Fifteenth  street,  between  First  and  Second  avenues,  in 
said  city.  That  on  July  31,  1907,  the  Legislature  of  the 
state  of  Alabama  enacted  an  act  entitled  *An  act  to  va- 
cate the  dedication  of  the  following  alleys  and  part  of 
the  street  in  the  Elyton  Land  Company's  survey  in  the 
city  of  Birmingham — the  alley  bisecting  block  94  and 
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the  alley  bisecting  block  95  and  that  part  of  Fifteenth 
street  lying  between  the  north  line  of  First  avenue  and 
the  south  line  of  Second  avenue,  and  to  provide  compen- 
sation for  any  property  owner  injured  thereby/  Such 
act  appears  on  pages  644  and  645  of  the  Local  Acts  of 
said  state  of  1907.  That  said  act  provides  that  any 
property  owner  who  may  sustain  any  special  injury  by 
virtue  of  any  structure  erected  in  or  across  the  portion 
of  said  street  or  alleys  vacated  hereby  may  bring  one 
suit  against  the  person  or  corporation  maintaining  such 
structure  and  recover  all  such  damages,  including  fu- 
ture damages,  which  he  may  sustain  in  an  action  at  law. 
That  said  plaintiff  has  suffered  and  will  suffer  in  the 
future  all  the  damages  mentioned  in  the  first  count  of 
this  complaint,  which  first  count  is  hereby  adopted  and 
made  a  part  of  this  count,  and  has  also  been  deprived 
by  said  structures  on  said  streets  and  alleys  of  access  to 
and  ingress  from  said  First  avenue  by  way  of  said  Fif- 
teenth street.  That  the  approach  to  his  said  property 
has  been  thereby  rendered  less  accessible  to  customers 
and  intending  customers,  and  that  the  trade  of  the  gen- 
eral public  has  been  thereby  deflected  or  diminished, 
and  that  all  access  to  said  Fifteenth  street,  between 
First  and  Second  avenues,  has  been  thereby  entirely  cut 
off.  That  a  map  of  said  blocks  90,  94,  and  95,  and  sur- 
rounding territory,  is  hereto  attached,  marked  'Exhibit 
A,'  and  made  part  of  this  complaint.  That  the  red 
cross  marked  on  said  map  indicates  the  freight  house 
of  said  defendants  on  said  Fifteenth  street,  between 
First  and  Second  avenues." 

The  same  demurrers  were  filed  to  the  second  as  to  the 
first  count. 

The  local  act  is  as  follows : 

1.  That  there  is  hereby  vacated,  and  the  dedication 
annulled  of,  the  following  described  alleys  and  part  of 
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a  street  in  the  Elyton  Land  Company's  survey  of  the 
city  of  Birmingham,  Alabama,  viz :  The  alley  bisecting 
block  94  and  the  alley  bisecting  block  95,  and  that  part 
of  Fifteenth  street  lying  between  the  north  line  of  First 
avenue  and  the  south  line  of  Second  avenue;  that  from 
and  after  the  passage  of  this  act,  said  alleys  and  said 
part  of  said  street  shall  cease  to  be  public  thorough- 
fares. 

2.  Nothing  contained  in  this  act  shall  be  held  or  con- 
strued as  affecting  or  authorizing  the  taking,  injury  or 
destruction  of  property  without  compensation  or  with- 
out due  process  of  law,  but  any  property  owner  who 
may  sustain  any  special  injury  by  virtue  of  any  struct- 
ure erected  in  or  across  the  portion  of  said  street  or 
alleys  vacated  hereby,  may  bring  one  suit  against  the 
person  or  corporation  maintaining  such  structure  and 
recover  all  such  damages,  including  future  damages, 
which  he  may  sustain  in  an  appropriate  action  at  law 
brought  in  any  court  of  competent  jurisdiction. 

3.  That  all  laws  in  conflict  herewith  be  and  the  same 
are  hereby  repealed. 

Brown  &  Murphy^  and  Richard  H.  Fries,  for  appel- 
lant. The  court  erred  in  sustaining  demurrers  to  the 
complaint. — Willard  v.  Cambridge,  3  Allen.  574;  Elli- 
ott on  Roads  &  Streets,  sees.  641  and  699 ;  21  A.  &  E. 
Enc.  of  Law,  714;  Cooley  on  Torts,  616.  The  lots  abut- 
ted.— City  V.  Batsche,  40  N.  E.  21.  Conceding  they  were 
across  the  street,  defendant  is  still  liable. — Meighan  v. 
Term.  Co.,  51  South.  775.  The  injury  suffered  by 
plaintiff  was  special  and  different  in  kind  from  that  suf- 
fered by  the  public  in  general. — Sloss-S.  Co.  v.  Johnson, 
147  Ala.  384;  Sloss-S.  Co.  v.  McLaughlin,  55  South.  __; 
Douglas  v.  City  of  Birmingham,  118  Ala.  599 ;  Jones  v. 
Bright,  140  Ala.  273.  The  nuisance  was  a  public  nui- 
sance.—29  Cyc.  1152. 
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Percy,  Benners  &  Burr,  and  Blbwett  Lee,  for  ap- 
pellee. Private  nuisance — A  private  nuisance  is  one 
that  affects  a  single  individual  or  a  determinate  number 
of  persons  in  the  enjoyment  of  some  private  right  not 
common  to  the  public. — 21  Enc.  of  Law,  682;  Hundley 
V,  Harrisony  123  Ala.  292.  Public  nuisance — A  common 
or  public  nuisance  is  one  that  affects  the  people  at  large 
and  is  a  violation  of  a  public  right  by  direct  encroach- 
ment upon  public  property  or  by  doing  some  act  which 
tends  to  the  common  injury,  or  by  omitting  to  do  in  the 
discharge  of  a  legal  duty,  that  which  the  common  good 
requires. — 21  Enc.  of  Law,  683;  Hundley  t\  Harrison, 
123  Ala.  292.  Action  by  an  individual  for  a  public  nui- 
sance— A  private  individual  may  have  an  action  for 
damages  arising  from  a  common  or  public  nuisance; 
but  he  must  show  that  he  has  sustained  a  particular  in- 
jury beyond  that  suffered  by  the  public  at  large,  since 
the  contrary  rule  would  cause  such  a  multiplicity  of 
suits  as  to  be  of  itself  an  intolerable  evil.  The  particu- 
lar injury  required  is,  according  to  numerous  authori- 
ties, an  injury  different  in  kind  from  that  suffered  by 
the  general  public  and  not  merely  one  that  is  greater  in 
degree. — 21  Enc.  of  Law,  713-714.  Where  a  plaintiff's 
lot  (l(K»s  not  abut  on  the  portion  of  a  city  street  which 
has  been  obstructed  or  vacated,  and  where  plaintiff's 
means  of  ingress  and  egress  to  and  from  this  lot  are 
not  interfered  with  by  the  obstruction  or  vacation, 
plaintiff*  does  not  sustain  a  special  injury  entitling  him 
to  re(*over  of  the  person  maintaining  the  obstruction. — 
Abies  V.  Southern  Railway  Co.,  51  South.  327;  Jackson 
V.  Birmingham  Machine  d  Foundry  Co.,  45  South.  660, 
154  Ala.  464;  Hall  v.  A.  B.  d  A.  R.  R,  Co.,  48  South. 
IMyry;  Buhl  i\  Fort  IStreet  Union  Depot  Co.,  23  L.  R.  A. 
392 ;  98  Mich.  599 ;  57  N.  W.  829 ;  Dantzler  v.  Indiana po^ 
lis  Union  Htreet  Railway  Co.,  34  L.  R.  A.  769;  141  Ind. 
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604;  Smith  v.  Boston,  7  Cashing  (Mass.)  254;  Cram  v. 
Lac'onia,  57  L.  R.  A.  282  (New  Hampshire) ;  J  no.  K, 
Cummings  Co.  v.  Deere,  14  L.  R.  A.  (N.  S.),  822  (Mo.)  ; 
atanicood  v.  Maiden,  16  L.  R.  A.  591  (Mass.) ;  Whitsett 
r.  Inion  Depot  Co.,  10  Colo.  243;  15  Pae.  339;  East  St. 
Louis  v.  O'Flynn,  119  111.  200;  59  Am.  Rep.  795;  Heller 
t.  Atchison,  etc.,  R.  R.,  28  Kan.  625.  Whether  a  special 
injury  is  done  a  lot  owner  by  the  maintenance  of  an  ob- 
struction, is  a  question  of  law  for  the  court. — East  St. 
Louis  V.  OTlynn,  119  111.  200;  59  Am.  Rep.  795;  Stan^ 
wood  r.  Maiden,  16  L.  R.  A.  591  (Mass.)  ;  Wood  on  Nui- 
sances, Section  839;  Dantzler  v.  Indixina polls  Union 
Street  Railway  Co.,  supra;  Chicago  v.  Union  Bldg. 
Assn.,  102  111.  379;  40  Am.  Rep.  598.  Constitutional 
provisions  similar  to  our  section  235  do  not  give  a  right 
of  action  for  the  obstruction  of  streets  that  does  not 
exist  in  the  absence  of  such  constitutional  provisions. 
That  is,  there  is  no  injury  within  the  meaning  of  such 
constitutional  provisions,  unless  it  be  a  special  injury. 
— Ahles  V.  Southern  Railuwy  Co.,  supra;  Aldrich  v. 
Metropolitan  R.  R.  Co.,  57  L.  R.  A.  237 ;  McOee's  Ap- 
peal, 114  Pa.  477;  Buhl  v.  Fort  Street  Union  Depot  Co., 
supra;  Glasgow  v.  St.  Louis,  107  Mo.  204;  Chicago  v. 
Union  Bldg.  Assn.,  102  111.  379;  40  Am.  Rep.  598.  The 
act  of  the  Legislature  vacating  a  portion  of  Fifteenth 
street  did  not  give  a  right  of  action  unless  such  right 
existed  independently  of  the  act. — Buhl  v.  Fort  Street 
Union  Depot  Co.,  supra;  Cram  v.  Laconia,  57  L.  R.  A. 
282  (N.  H.);  Stanwood  v.  Maiden,  16  L.  R.  A.  591 
(Mass.);  East  St.  Louis  i.  O'Flynn,  119  111.  200;  59 
Am.  Rep.  795.  Neither  the  diversion  of  travel  wont  to 
pass  plaintiff's  lot,  nor  the  rendering  access  to  the  car 
line  less  convenient  constitute  a  special  injury  to  plain- 
tiff.— Smith  V.  Boston,  supra;  Dantzler  c.  Indiunapoli^ 
Union  Street  Railway  Co.,  supra;  Stanwood  v.  Maiden, 
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supra;  Cram  v.  Laconia,  supra;  Chicago  v.  Union  Bldg. 
Assn.,  supra, 

McCLELLAN,  J. — There  are  two  counts  in  the 
amended  complaint.  They  will  be  set  out  in  the  report 
of  the  appeal. 

The  questions  to  which  attention  is  given  here  arise 
out  of  the  action  of  the  trial  court  in  sustaining  de- 
murrers to  these  counts. 

The  first  count  seeks  the  recovery  of  damages  to 
plaintiflf's  property,  abutting  on  Fifteenth  street,  in  the 
city  of  Birmingham,  by  reason  of  the  permanent  ob- 
struction by  defendant  of  that  part  of  Fifteenth  street 
between  First  and  Second  avenues  and  beyond,  across 
Second  avenue  from  the  lots  of  plaintiff.  The  theory  of 
this  count  is  that  a  public  nuisance,  wrought  by  the 
obstruction  of  a  public  highway,  inflicted  special,  par- 
ticular damage  to  plaintiff's  property.  In  this  count 
the  allegation  is  that  the  obstruction  was  made  "on  or 
about  the  15th  day  of  August,  1906."  On  July  31,  1907 
(Local  Acts  1907,  pp.  644,  645),  a  local  act  was  ap- 
proved, whereby  the  mentioned  section  of  Fifteenth 
street  and  two  related  alleys  were  vacated.  This  act, 
omitting  the  title,  will  be  set  out  in  the  report  of  the 
appeal.  Our  construction  of  its  second  section  will  be 
later  stated. 

Independent  of  averment,  the  courts  of  this  state  take 
judicial  notice  of  public  acts  of  the  Legislature,  though 
local  in  application. — Badgett  v.  State,  157  Ala.  20,  48 
South.  54;  McCarver  v.  Herzberg,  120  Ala.  523,  25 
South.  3 ;  Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65. 

In  cases  where  the  Legislature  may  enact  with  a  re- 
troactive effect,  the  courts  will  not  construe  the  enact- 
ment to  control  or  affect  past  transactions  or  matters, 
unless  the  Legislature  expresses  a  clear  intention  to 
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give  the  enactment  a  retroactive  operation. — Gould  v. 
Hayes,  19  Ala.  438,  451 ;  Barnes  v.  Mobile,  19  Ala.  707, 
709 ;  Smith  v.  Kolh,  58  Ala.  645 ;  New  Eng,  Mort  Co.  v. 
Board  of  Revenue,  81  Ala.  110,  1  South.  30;  Wetzler  v. 
Kelly,  83  Ala.  440,  3  South.  747;  4  May.  Dig.  p.  859. 

There  is  nothing  in  the  mentioned  local  act  evincing 
any  legislative  intent  to  confirm  or  ratify  from  its  in- 
ception the  obstruction  described  before  the  vacation 
accomplished  by  the  local  act,  as  was  the  express  pur- 
pose of  the  enactment  considered  in  State  ex  reL,  etc,  v. 
L.  d  N.  R,  R.  Co.,  158  Ala.  208,  48  South.  391. 

So  the  first  count  must,  if  its  suflSciency  upon  de- 
murrer is  vindicated  here,  be  treated  as  claiming  dam- 
ages, suffered  in  consequence  of  the  public  nuisance 
charged,  between  the  origination  thereof  and  the  ap- 
proval of  the  vacating  act. 

The  second  count  takes  express  account  of  the  vacat- 
ing act,  and  restates  the  provision  of  the  second  section 
thereof  in  respect  of  compensation  "to  any  property 
owner  who  may  sustain  any  special  injury  by  virtue  of 
any  structure  erected  in  or  across  the  portion  of  said 
street  or  alleys  vacated  thereby."  This  (second)  count 
then  enters  upon  an  enumeration  of  the  damages  suf- 
fered and  to  be  (in  future)  suffered,  and  includes,  by 
adoption,  the  damages  alleged  in  the  first  count,  and 
adds  thereto  that  said  structures  deprive  the  property 
of  access  to  and  egress  from  First  avenue  by  way  of 
Fifteenth  street,  that  approach  to  his  property  has  been 
thereby  rendered  less  accessible  to  customers  and  in- 
tending customers,  and  that  trade  of  the  general  pub- 
lic has  been  thereby  deflected  or  diminished,  and  that  all 
access  to  First  avenue  over  Fifteenth  street  has  been 
thereby  entirely  cut  off.  The  damages  alleged  in  the  first 
count  are  diminution  in  value  of  the  property  because 
of  deflected  public  travel  by   it,   thereby  to  a  large  de- 
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gree  minimizing  its  prominence,  and  the  impaired  con- 
venience and  accessibility  of  the  property  to  street  car 
lines  along  First  avenue. 

In  the  second  count  the  erection  of  the  permanent 
structure,  in  the  described  area  between  First  and  Sec- 
ond avenues,  is  alleged  to  have  been  made  by  defendant 
"on,  to  wit,  the  15th  day  of  June,  1907,"  a  date,  if 
taken  particularly,  antedating  the  approval  of  the  va- 
cating act  (m  July  31,  1907.  The  second  section  of  the 
vacating  act,  particularly  mentioned  in  the  second 
count,  did  not  confer,  or  provide  for,  or  attempt  so  to 
do,  compensation  or  remedy  for  injury  to  property  re- 
sulting from  or  attending  the  vacation  of  the  section  of 
Fifteenth  street  and  the  alleys  described  in  the  act.  The 
second  section  of  the  local  act  contemplated  only  the 
preservation  (a  work  of  supererogation)  of  the  right, 
and  but  echoed  therefore  the  legal  remedy  already  ex- 
istent, a  property  owner,  specially  injured  by  the  nuisa- 
ble  characteristics  or  consequences  of  the  structures 
erected  in  or  a(*rosH  the  area  vacated,  had  to  enforce 
recompense  therefor.  The  public  right,  subject  to  the 
legitimate  power  of  the  Legislature  to  lift,  was  con- 
sistent with  the  dedication  mentioned  in  the  act,  but  an 
easement  upon  a  servient  estate.  When  that  was  legal- 
ly extinguished  by  legislative  declaration,  the  legisla- 
tive power  attained  the  limit  of  its  rightful  force  and 
effect ;  and  any  legislative  effort  to  deal  with  or  to  af- 
fect the  use  or  enjoyment  of  the  area  so  relieved  of  the 
burden  of  the  public  easement  was  a  vain  assumption. 
— Jackson  r.  Birminyham  F,  d  M,  Co.,  151  Ala.  464, 
470,  45  South.  ()G0.  The  second  count  neither  charges 
nor  relies  upon  any  right  of  action  arising  out  of  the 
unwholesome  or  deleterious  character  or  consequences 
of  the  structures  erected  in  the  area  vacated  as  a  public 
way  by  the  local  act.    It  is  its  quality  as  an  obstruction 
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or  hindrance  of  which  complaint  is  made.  Under  this 
interpretation  of  the  second  section  of  the  vacating  act, 
its  inclusion  by  averment  in  the  second  count  avails 
nothing  in  the  assertion  of  a  right  of  action  by  this 
plaintiff  against  this  defendant. 

The  constitutionality  of  the  vacating  act  as  regards 
the  plaintiffs  property  is  not  to  l)e  doubted.  Except 
as  restricted  by  the  Constitution,  the  state's  power  is 
plenary  in  respect  of  the  vacation  of  streets  and  high- 
ways within  its  borders. — Jackson  r.  Birmiut/ham  F.  d 
M.  Co,,  154  Ala.  464,  45  South.  660. 

As  to  the  state  itself,  the  sole  restraint  in  the  partic- 
ular now  important  is  Const.  §  2,S,  wherein  it  is  pro- 
vided that  "private  property  shall  not  be  taken  for,  or 
applied  to,  public  use,  unless  just  compensaticm  l)e  first 
made  therefor."  Section  235  is  a<ldressed  to  the  re- 
straint of  "municipal  and  other  corporations  and  indi- 
viduals invested  with  the  privilege  of  taking  property 
for  public  use."  This  latter  section  does  not  apply  to  the 
state  itself  in  the  exercise  of  its  sovereign  power  in  re- 
straint of  which,  in  so  far  as  we  are  now  concerned. 
Const.  §  23,  alone  operates.  It  was  ruled  in  Jackson  t\ 
Birmingham  F.  &  M.  Co,,  supra,  that  a  property  owner 
whose  lot  abutted  on  a  street  had  a  special,  private 
property  right  in  the  street,  which  could  not  be  taken, 
by  a  vacation  of  the  street,  without  compensation,  if 
such  vacation,  by  the  state,  operated  to  deprive  the 
property  of  a  reasonably  convenient  means  of  access 
thereto.  In  the  Jackson  Appeal,  as  appears,  considera- 
tion was  alone  given  the  validity  vel  non  of  the  legisla- 
tive act  as  affected  by  Const.  1875,  art  1,  §  24;  Const. 
1901,  §  23.  No  account  was  or  could  be  taken  of  section 
25,  or  of  its  predecessor  in  the  Constitution  of  1875, 
for,  as  stated,  that  section  of  the  Constitution  did  not 
restrict  the  state  itself  in  the  exercise  of  its  power  in  the 
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premises.  The  doctrine  of  the  Jackson  Appeal  was  re- 
stated in  Hall  v.  A,  B.  &  A.  R.  R,  Co.,  158  Ala.  271,  48 
South.  365,  though  the  ruling  was  inadvertently  re- 
ferred to  section  235  of  the  Constitution.  And  this  de- 
cision {Jackson  v,  Birmingham  F,  &  M,  Co.)  was  again 
referred  to  in  Meighan  v.  Birmingham  Terminal  Co., 
165  Ala.  591,  599,  600,  51  South.  775,  where,  in  treat- 
ment of  charge  2,  it  was  said  that  the  "language  was 
taken  from  the  opinion"  in  Jackson^s  Appeal,  and  the 
use  of  the  word  "aesthetic"  was  said  to  be  "open  to  ver- 
bal criticism."  The  word  ("aesthetic")  as  employed 
in  the  mentioned  charge,  was  subject  to  the  criti- 
cism put  upon  it;  but  in  the  grammatical  connection, 
materially  different,  in  which  it  was  used  in  the  opinion 
mentioned  {Jackson's  Appeal),  it  was  not  open  to  that 
criticism,  for  it  there  qualified  the  noun  "taste"  which 
was  the  subject  of  the  verb  "allowed."  As  employed  in 
the  opinion  in  Jackson's  Appeal,  "aesthetic"  did  not  re- 
fer to  "convenience  of  way."  The  expression,  in  the 
opinion  in  Jackson's  Appeal,  was  aptly  incorporated  in 
limitation  of  the  generally  stated  private  right  of  ac- 
cess, therein  before  considered,  succinctly  reiterated  in 
Hall  V.  A.  B.  d-  A.  R.  R.  Co.,  supra.  It  aflSrmatively  ap- 
pears from  the  map  exhibited  with  the  second  count 
tliat  the  legislative  vacation  of  the  described  section  of 
Fifteenth  street  and  of  the  related  alleys  did  not  in- 
fringe upon  the  private  right  of  access  stated  in  the 
opinion  in  Jackson's  Appeal,  supra.  So,  the  second 
count  must  be  treated  as  claiming  compensation  for  a 
like  wrong  to  that  asserted  in  the  first  couYit,  viz.,  for 
the  obstruction  of  the  public  way  between  the  creation 
of  the  obstruction,  as  alleged  in  the  second  count,  and 
the  date  of  approval  of  the  vacating  act. 

One  who  suffers,  in  person  or  property,  special  pecu- 
liar injury  in  consequence  of  a  public  nuisance,  has  his 
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action  in  damages  therefor  against  the  creator  thereof; 
but,  if  his  injury  be  only  that  common  to  the  public,  he 
has  no  right  of  action,  for  he  has  suffered  no  injury  of 
his  private  right. — Elliott  on  Roads  &  Streets,  §  669, 
and  citations,  notes  thereto ;  Birmingham  R.  L,  &  P.  Co, 
V.  Moran,  151  Ala.  187,  44  South.  152 ;  Dennis  v,  if.  & 
if.  Ry.  Co.,  137  Ala.  649,  658,  35  South.  30,  97  Am.  St 
Rep.  69 ;  Sloss-Sheffield  8.  d  /.  Co.  v.  Johnson,  147  Ala. 
384,  41  South.  907,  8  L.  R.  A.  (N.  S.)  226,  119  Am.  St. 
Rep.  89,  11  Ann.  Cas.  285;  Jones  v.  Bright,  140  Ala. 
268,  37  South.  79 ;  full  note  to  Stetson  v.  Faxon,  31  Am. 
Dec.  123, 132,  135;  and  notes  to  5  Am.  Dec.  18-21.  Judge 
Freeman's  conclusion  in  the  pertinent  particular  in  the 
note  to  Stetson  v.  Faxon,  19  Pick.  (Mass.)  147,  31  Am. 
Dec.  123,  is  approvingly  referred  to  in  S.-S.  S.  d  I.  Co. 
V.  Johnson,  supra.  Whether  the  individual  property 
owner  seeks  equity's  power  to  abate  a  public  nuisance 
created  by  the  obstruction  of  a  highway,  or  impleads 
the  obstructor  of  the  highway  in  a  court  of  law  to  re- 
spond in  damages  suffered  in  consequence  of  the  ob- 
struction, the  fundamental  principle  inheres  in  the 
right  he  would  in  each  instance  assert  and  vindicate, 
namely,  that  the  obstruction  has  inflicted  special,  pe- 
culiar damage  upon  him,  different  from  that  inflicted 
upon  the  public.  If  the  wrong  to  him  is  only  that  com- 
mon to  the  public,  he  is  without  individual  right  to  as- 
sert or  vindicate;  and  his  cause,  in  either  tribunal,  must 
fail,  for  the  public  wrong  suffered  cannot  be  redressed 
or  its  cause  removed  by  an  individual  who  has  not  been 
specially,  peculiarly  damaged  thereby. — Author.,  supra. 
Reference  to  many  of  the  decisions  of  eminent  courts 
dealing  with  the  question  in  concrete  cases,  whether  the 
property  owner  has  suffered  special,  peculiar  damage  in 
consequence  of  the  obstruction  of  a  highway,  whereby 
ingress  and  egress  to  the  property  has  not  been  entirely 
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cut  off,  but  the  traversing  of  a  circuitous  route  is  there- 
by compelled,  discovers  a  marked  inharmony  even 
where  the  status  was,  in  substance,  the  same.  In  Wil- 
Hams'  Case,  3  Coke's  Rep.  73,  it  was  pertinently  said: 
"A  man  shall  not  have  an  action  on  the  case  for  a  nui- 
sance done  in  the  highway,  for  it  is  a  common  nuisance, 
and  then  it  is  not  reasonable  that  a  particular  person 
should  have  the  action ;  for  by  the  same  reason  that  one 
person  might  have  an  action  for  it,  by  the  same  reason 
every  one  might  have  an  action,  and  then  he  would  be 
punished  100  times  for  one  and  the  same  cause.  But, 
if  any  particular  person  afterwards  by  the  nuisance 
done  has  more  particular  damage  than  any  other  then, 
for  that  particular  injury,  he  shall  have  a  particular  ac- 
tion on  the  case.     *     *     *" 

This  statement  is  quoted  and  strongly  api)roveil  for 
its  directness,  simplicity,  and  readiness  of  application 
in  the  note  to  l^tctsoyi  v,  Faxon,  supra;  and  this  court 
has  approved  the  conclusion  there  drawn  by  the  learned 
editor  in  Jones  v.  BrUfht  and  S.-S.  S.  cf  /.  Co,  v.  John- 
son, supra,  and  in  the  latter  decision  it  was  ruled  that 
an  enforced  circuity  of  route  from  the  property  owner's 
location  to  the  outside  world  wrought  a  special,  pecu- 
liar injury  to  him.  To  like  effect  was  the  ruling  in 
Jones  V,  Briifht,  supra.  No  distinction  in  jmnciple  can 
in  our  opinion  be  taken  in  respect  of  the  specialty  of 
the  injury  to  the  property  owner  between  cases  where 
circuity  of  route  to  the  outside  world  and  consequent 
diminution  of  value  of  his  property  is  the  result  of  the 
obstruction  of  the  highway,  and  cases  where,  as  is  here 
alleged,  the  obstruction  minimizes  the  prominence  of  a 
property  by  deflecting  the  popular  use  of  the  way  on 
which  it  abuts,  and  thereby,  it  may  reasonably  be  al- 
leged, lessening  its  value.  Such  a  state  of  injury  must 
be  special,  peculiar  to  the  owner  of  the  property.    It  is 
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a  particular  injury  witliin  the  quoted  doctrine  of  the 
Williatns  Case,  supra;  and  accords  with  the  therewith 
consistent  ruling  in  our  cases  of  Jones  v.  Bright  and  8.- 
S.  *S.  cf  /.  Co.  V,  Johnson,  supra,  and  the  authorities 
therein  cited,  and  with  the  express  ruling  made  in  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  McLaughlin,  173  Ala.  76, 55 
South.  522,  delivered  since  the  foregoing  opinion  was 
prepared.  The  rulings  made  on  the  several  appeals  in 
Southern  Railway  Co.  v.  Abies,  153  Ala.  523,  45  South. 
234,  and  Ahles  v.  Southern  Ry.  Co.,  164  Ala.  356,  51 
Soijth.  327,  Id.,  55  South.  816,  are  not,  the  court  holds, 
opposed  to  the  conclusion  now  expressed.  That  other 
properties  are  thereby  likewise  injuriously  affected  does 
not  render  the  injury  any  the  less  special  or  particular. 
—29  Cyc.  p.  1213. 

In  the  light  of  these  considerations,  the  counts  of  the 
amended  complaint  were  not  subject  to  the  demurrer 
interposed  thereto,  since  each  sufficiently  set  forth  a 
cause  of  action  for  damages  in  consequence  of  the  ob- 
struction of  the  street  before  the  vacating  act  was  ap- 
proved July  31,  1907. — Meighan  v.  Birmingham  Termi- 
nal Co.,  165  Ala.  591,  51  South.  775;  Sloss-Sheffield  S. 
d  Iron  Co.  V.  McLaughlin,  173  Ala.  76,  55  South.  522. 

The  judgment  is  therefore  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Simpson^  Anderson,  Sayre,  and  Sombrvillb,  JJ., 
concur.  Dowdell,  C.  J.,  not  sitting.  Mayfield,  J., 
dissents. 

ON  REHEARING. 

PER  CURIAM. — Upon  full  consideration  of  the  ar- 
gument submitted  in  support  of  the  application  for  re- 
hearing, the  court  feels  constrained  to  overrule  it,  and 
the  rehearing  must,  therefore,  be  denied. 
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No  ruling  of  the  trial  court  touching  the  measure  of 
damages  is  presented  on  this  appeal  for  review.  The 
court  cannot  hence  consider  at  this  time  the  matter  of 
measure  of  damages.  It  is  proper,  however,  tliat  it  be 
stated,  though  necessarily  a  reiteration,  that  perma- 
nent injury  or  damage  to  the  plaintiff's  property  is  not 
recoverable,  since  the  street  and  alleys  were  vacated  by 
the  vacating  act,  thus  and  then  relieving  the  freight 
house  of  its  character  as  an  obstruction  in  a  public 
street. 

MAYFIELD,  J. —  (dissenting.) — I  cannot  concur  in 
the  conclusion  or  decision  in  this  case.  There  are  many 
propositions  of  law  well  stated  in  the  opinion,  but  of 
these  none  in  my  judgment  will  warrant  the  conclusion 
reached,  that  both  counts  of  the  complaint  state  a  cause 
of  action,  and  are  not  subject  to  the  demurrer. 

Counsel  for  appellant  and  for  appellee  state  and  con- 
cede in  their  briefs  that  the  trial  court  sustained  the 
demurrer  to  the  complaint  under  the  authority  of  the 
Albes  Case,  which  has  been  twice  considered  by  this 
court.  In  my  judgment  the  counts  were  properly  held 
bad  by  the  trial  court  under  the  decisions  in  that  case,, 
as  well  as  under  the  great  weight  of  authorities,  both 
English  and  American.  There  are  some  cases  w^hich 
support  the  conclusion  reached  in  this  case,  but  in  my 
opinion  those  cited  do  not  support  it,  as  I  shall  attempt 
to  point  out. 

It  will  l)e  observed  that  the  only  damages  or  relief 
sought  in  this  case  was  for  depreciation  in  value  of  two 
lots,  each  50x100  feet,  on  account  of  an  obstruction  in 
a  street  some  distance  from  these  lots.  The  rule,  as  I 
understand  it,  and  as  I  think  the  majority  opinion  con- 
cedes it  to  be,  is  this :  "In  order  that  an  individual  may 
maintain  an  action  for  a  public  nuisance,  he  must  show 
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that  he  thereby  suffers  a  particular,  direct,  and  sub- 
stantial injury,  different  in  kind  from  that  suffered  by 
the  public.  It  must  be  beyond  the  general  injury  suf- 
fered by  the  public,  and  his  damage  must  be  direct  and 
substantial,  and  not  merely  consequential. — Benjamin 
V.  Storr,  L.  R.  9  C.  P.  401,  409;  43  L.  J.  C.  P.  169;  19 
Eng.  Rul.  Cas.  263."  The  only  damages  sought  to  be 
recovered  in  this  case  are  purely  and  solely  consequen- 
tial. They  are  not  claimed  to  be  direct  or  different  in 
kind  from  those  suffered  by  the  public.  The  obstruc- 
tion does  not  touch  plaintiff's  property.  The  ingress 
and  egress  to  and  from  his  property  are  not  obstructed 
or  impeded.  It  is  the  ingress  and  egress  as  to  other 
property  or  other  parts  of  the  city  that  are  obstructed ; 
yet  consequent  damage  to  the  property  in  question  is 
claimed.  The  complaint  shows  that  there  are  two 
streets,  open  and  unobstructed,  in  front  of  this  prop- 
erty; and  that  the  obstruction  while  in  one  of  these 
streets  is  in  a  block  different  from  that  in  which  plain- 
tiff's property  is  situated.  There  is  no  attempt  in  this 
case  to  recover  as  for  damages  to  a  trade  or  to  an  occu- 
pation, but  merely  as  for  damages  sustained  in  the  di- 
minished value  of  the  lots.  The  first  count  does  not 
allege  that  the  lots  are  occupied.  It  is  true  that  the 
counts  allege  that,  by  reason  of  the  obstruction,  the 
travel  of  the  public  is  diverted  from  the  streets  in  front 
of  plaintiff's  lots,  and  that,  in  consequence  thereof,  the 
value  of  these  lots  has  been  greatly  decreased;  yet  for 
this  very  reason  the  damages  sought  to  be  recovered 
are  consequential — not  direct — and  are  therefore  not 
recoverable. 

As  shown  by  all  the  authorities,  the  rules  are  differ- 
ent in  actions  brought  to  recover  compensation  for 
lands  taken  or  injured  by  reason  of  the  nuisance  from 
those  in  actions  brought  to  recover  damages  purely  per- 
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soual,  such  as  damages  to  trade,  personal  injuries,  cost 
and  expense  of  removing,  avoiding,  etc.  The  rule  is 
well  and  fully  stated  in  the  leading  English  case,  above 
referred  to,  as  follows:  "The  cases  referred  to  upon 
this  subject  show  that  there  are  three  things  which  the 
plaintiff  must  substantiate,  beyond  the  existence  of  the 
mere  public  nuisance,  before  he  can  be  entitled  to  re- 
cover. In  the  first  place,  he  must  show  a  particular  in- 
jury to  himself  beyond  that  which  is  suflfered  by  the 
rest  of  the  public.  It  is  not  enough  for  him  to  show 
that  he  suffers  the  same  inconvenience  in  the  use  of  the 
highway  as  other  people  do,  if  the  alleged  nuisance  be 
the  obstruction  of  a  highway.  The  case  of  Hubert  v. 
(jlroveSy  1  Esp.  148,  seems  to  me  to  prove  that  proposi- 
tion. There  the  plaintiff's  business  was  injured  by  the 
obstruction  of  a  highway,  but  no  greater  injury  result- 
ed to  liim  therefrom  than  to  any  one  else,  and  therefore 
it  was  held  that  the  action  would  not  lie.  Winterbot- 
torn  V,  Lord  Derby^  L.  R.  2  Ex.  316,  was  decided  upon 
the  same  ground.  The  plaintiff  failed  because  he  was 
unable  to  show  that  he  had  sustained  any  injury  other 
and  different  from  that  which  was  common  to  all  the 
rest  of  the  public.  Other  cases  show  that  the  injury  to 
the  individual  must  be  direct,  and  not  a  mere  consequen- 
tial injury,  as  where  one  w^ay  is  obstructed,  but  another 
(though  possibly  a  less  convenient  one)  is  left  open.  In 
such  a  case  the  private  and  particular  injury  has  been 
held  not  to  l)e  sufficiently  direct  to  give  a  cause  of  ac- 
tion. Further,  the  injury  must  be  shown  to  be  of  a 
substantial  character,  not  fleeting  or  evanescent.  If 
these  propositions  be  correct,  in  order  to  entitle  a  i)er- 
son  to  maintain  an  action  for  damage  caused  by  that 
which  is  a  public  nuisance,  the  damage  must  be  partic- 
ular, direct,  and  substantial.'' — 19  Eng.  Rul.  Gas.  270. 
I  submit  that,  under  these  authorities,  the  complainant 
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ill  tliis  case  shows  no  right  of  recovery.  Where  damages 
to  realty  are  sought,  the  iujiiry  must  be  direct  and  attin- 
gent  to  the  land  itself,  not  remote  or  consequential,  as 
is  shown  in  this  case.  If  it  be  injury  personal,  to  busi- 
ness or  to  trade,  then  the  nuisance  may  be  more  or  less 
remote.  If  the  nuisance  complained  of  in  such  case  be 
an  obstruction  of  a  highway,  then,  as  to  personal  dam- 
ages,the  obstruction  need  not  abut  plaintiff's  property, 
provided  the  injury  can  be  shown  to  be  the  direct  and 
not  the  consequential  result  of  the  nuisance,  and  differ- 
ent in  kind  from  that  suffered  by  the  public  similarly 
situated.  There  is,  and  can  be,  no  difference  between  a 
suit  like  this,  where  the  private  damages  sought  to  be 
i-ecovered  as  for  a  public  nuisance  are  to  the  land  only, 
and  actions  for  damages  to  land  taken  or  "injured,"  for 
public  purposes,  by  virtue  and  authority  of  law,  consti- 
tutional or  statutory.  It  has  been  repeatedly  decided 
by  the  English  and  American  courts  that  such  statutes 
or  constitutional  provisions  are  intended  to  give  the 
right  of  action  as  to  the  land  which  the  owner  would 
have  had,  but  for  the  act  of  Parliament  or  of  the  Legis- 
lature authorizing  the  taking  or  injuring  of  property. 
So,  if  the  injury  is  private,  and  it  is  to  land  only,  then, 
of  course,  the  same  rules  of  law  must  apply,  whether 
the  injury  to,  or  the  taking  of,  the  land,  was  lawful  or 
unlawful,  except  as  to  punitive  damages;  which  might 
be  allowed  in  the  one  case  and  not  in  the  other.  In 
other  words,  if  a  street  or  a  road  is  so  obstructed  as  to 
prevent  its  use  as  a  highway,  and  the  value  of  the  land 
in  the  vicinity  is  thereby  depreciated,  it  is  immaterial, 
under  our  Constitution  and  statutes,  so  far  as  private 
actions  can  be  maintained  solely  for  depreciation  in 
value  of  such  land  on  account  of  the  obstruction,  wheth- 
er the  obstruction  is  authorized  or  not.  If  the  act  ob- 
structing or  vacating  was  authorized  by  law,  then  the 
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Constitution  and  statutes  allow  the  same  recovery  as 
for  injury  to  the  land  as  the  owner  would  have  had,  if 
the  obstructing  or  vacating  had  not  been  authorized; 
but,  as  to  personal  injuries  not  connected  with  the  land, 
the  constitutional  provision  and  statutes  do  not  apply. 
It  is  only  damages  to  the  specific  property  which  is 
taken  or  injured  that  are  saved  to  the  owner;  but  those 
so  saved  are  the  same  as  he  would  have  had  but  for  the 
authorized  taking  or  injury. 

Having  quoted  from  the  leading  and  ruling  ICnglish 
case  upon  this  subject,  it  may  be  well  to  give  the  lead- 
ing and  ruling  American  cases.  The  leading  American 
case  upon  the  subject  is  conceded  by  the  text-writers 
and  annotators  to  be  that  of  Smith  v.  Boston,  7  Cush. 
(Mass.)  254,  the  opinion  therein  being  written  by  that 
great  jurist,  Chief  Justice  Shaw.  From  this  opinion  I 
quote:  "The  court  are  of  opinion  that  the  direction  given 
by  the  judge  at  the  trial  was  correct,  and  that  the  in- 
convenience sustained  by  the  petitioner,  if  any,  was  not 
such  an  injury  done  him  in  his  property,  as  to  entitle 
him  to  damages  within  the  true  intent  of  the  law. 
There  is  obviously  a  diflSculty  in  laying  down  a  general 
rule  applicable  to  all  cases.  One  limit,  however,  must 
be  observed,  which  is  that  the  damage  for  which  a  rec- 
ompense is  sought  must  be  the  direct  and  immedi- 
ate consequence  of  the  act  complained  of,  and  that  re- 
mote and  contingent  damages  are  not  recoverable.  The 
inconvenience  of  the  petitioner  is  experienced  by  him 
in  common  with  all  the  rest  of  the  members  of  the  com- 
munity, lie  may  feel  it  more  in  consequence  of  the 
proximity  of  his  lots  and  buildings;  still  it  is  a  damage 
of  like  kind,  and  not  in  its  nature  peculiar  or  specific. 
The  creation  of  a  public  nuisance  by  placing  an  obstruc- 
tion in  a  highway  can  only  be  punished  and  suppressed 
by  a  public  prosecution;  and  though  a  man  who  lives 
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near  it,  and  has  occasion  to  pass  it  daily,  suffers  a  dam- 
age altogether  greater  than  one  who  lives  at  a  dis- 
tance, he  can  have  no  private  action,  because  in  its  na- 
ture it  is  common  and  public.  But  if  he  suffers  a  pecu- 
liar and  special  damage,  not  common  to  the  public — as 
by  driving  upon  such  an  obstruction  in  the  night,  and 
injuring  his  horse — he  may  have  his  private  action 
against  the  party  who  placed  it  there."  Further  on,  in 
the  same  opinion,  the  great  chief  justice  says :  "We  do 
not  mean  to  be  understood  as  laying  down  a  universal 
rule  that  in  no  case  can  a  man  have  damages  for  the 
discontinuance  of  a  highway  unless  his  land  bounds 
upon  it,  although  as  applicable  to  city  streets,  inter- 
secting each  other  at  short  distances,  it  is  an  equitable 
rule.  A  man  may  have  a  farm,  store,  mill,  or  wharf,  not 
bounding  on  a  street,  but  communicating  with  it  by  a 
private  way,  so  situated  that  he  has  no  access  to  his 
property  but  by  the  public  way.  If  this  is  discontinued, 
he  must  lose  the  benefit  of  his  estate,  or  open  a  way  at 
his  own  expense,  which  might  be  a  direct  and  tangible 
damage,  consequent  upon  the  discontinuance  of  the 
public  way,  and  we  are  not  prepared  to  say  that  he 
would  not  have  a  claim  for  damages  under  the  statute." 
The  two  and  only  Alabama  cases  which  can  be  said  to 
support  the  decision  in  the  case  at  bar  are  those  of 
Jones  V.  Bright,  140  Ala.  268,  37  South.  79,  and  John- 
son's Case,  147  Ala.  384,  41  South.  907,  8  L.  R.  A.  (N. 
S.)  226,  119  Am.  St.  Rep.  89,  11  Ann.  Cas.  285,  and 
each  of  those  clearly  fell  within  the  exceptions  men- 
tioned by  Chief  Justice  Shaw.  The  nuisance  complained 
of  in  each  of  those  cases  was  clearly  a  private  as  well 
as  a  public  one,  and  the  opinion  in  each  is  expressly  put 
upon  the  ground  that  the  nuisance  was  a  private,  as 
well  as  a  public  one. 
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I  do  not  think  that  any  one  ever  did  or  could  contend 
upon  the  facts  in  the  case  at  bar  that  the  nuisance  com- 
plained of  is  one  peculiar  to  the  plaintiff  or  to  any 
other  person.  The  case  at  bar  indisputably  falls  with- 
in the  general  class,  in  which  the  English  judges  and 
Chief  Justice  Shaw  say  there  can  be  no  private  action 
as  to  the  public  nuisance.  To  be  sure  of  this,  let  us  see 
what  the  later  judges  of  these  same  great  courts  say  of 
the  English  and  American  leading  cases  above  quoted 
from.  Justice  Bigelow,  in  the  case  of  Brainard  t\  Con- 
necticut River  Co,,  7  Cush.  (Mass.)  510,  511,  said:  "It 
is  only  when  he  suffers  some  special  damage,  differing 
in  kind  from  that  which  is  common  to  others,  that  a 
personal  remedy  accrues  to  him;  and  certainly  no  rule 
of  law  rests  on  a  wiser  or  more  sound  policy.  Were  it 
otherwise,  suits  might  be  multiplied  to  an  indefinite 
extent,  so  as  to  create  a  public  evil,  in  many  cases  much 
greater  than  that  which  was  sought  to  be  redressed. — 
Stetson  V.  Faxon,  19  Pick.  147  [31  Am.  Dec.  123] ;  Pro- 
prietors of  Quincy  Canal  v.  Newcomb,  7  Mete.  276  [39 
Am.  Dec.  778] ;  Smith  v.  Boston,  ante  [7  Cush.]  255. 
The  same  rule  is  recognized  and  applied  in  cases  where 
equitable  relief  is  sought,  as  well  as  law.  A  recent  case 
in  England— tifo/f a  M  r.  De  Ileild,  2  Simons,  N.  S.  133 — 
contains  a  full  discussion  of  this  subject,  and  the  prin- 
ciple is  clearly  stated,  and  the  authorities  sustaining  it 
are  fully  reviewed  in  tlie  elaborate  judgment  of  the  vice 
chancellor."  In  Stanicood  i\  Maiden,  157  Mass.  17,  31 
N.  E.  702,  16  L.  R.  A.  591,  the  headnote,  which  clearly 
states  the  question  decided,  is  as  follows:  "The  dis- 
continuance of  a  part  of  a  street  in  a  city  is  not  a 
ground  of  action  by  an  owner  of  land  on  another  street, 
into  which,  opposite  his  land,  the  part  of  the  street 
discontinued  runs  obliquely,  if  the  means  of  access  to 
his  estate  remain  ample,  although  its  money  value  is 
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diminished  by  the  divemon  of  travel ;  and  it  is  immate- 
rial that  a  small  point  of  land,  of  which  he  owns  the  fee 
simple  subject  to  the  public  right  of  way,  touches  the 
discontinued  parts  of  the  street.''  The  case  of  Harvard 
Collefje  V,  Stearns,  15  Gray  (Mass.)  1,  was  an  action 
for  damages  for  obstructing  a  highway,  in  which,  as  in 
the  case  at  bar,  the  damages  claimed  were  solely  for  the 
depreciated  value  of  the  premises  due  to  closing  of  ac- 
cess. The  lower  court  instructed  the  jury  that  such 
damages  were  not  recoverable,  and  the  Supreme  Court 
of  Massachusetts,  after  reviewing  the  authorities  on  the 
subject,  concluded  as  follows :  "If  we  now  turn  to  the 
case  before  us,  it  will  be  found  that  the  claim  of  the 
plaintiffs  is  solely  for  the  injury  to  their  land  in  conse- 
quence of  the  alleged  obstruction.  The  brief  of  the 
plaintiffs'  counsel  puts  the  case  thus:  ^The  injury 
which  the  plaintiffs  sue  for  is  the  reduction  in  value  of 
their  land,  because  not  only  the  servants  of  the  plain- 
tiffs, but  others,  cannot  approach  it  by  water.'  No  evi- 
dence appears  to  have  been  offered,  or  any  claim  set 
up,  or  instructions  asked  of  the  court,  upon  the  ground 
of  any  particular  actual  hindrance  or  delay  to  the 
plaintiffs,  or  obstruction  in  reference  to  any  case  of  ac- 
tual intended  use  of  their  land  by  passing  through  the 
creek.  The  claim  was  for  injury  to  their  land  by  reason 
of  an  obstruction  placed  in  a  navigable  stream  or  pub- 
lic way,  whereby  their  land  would  be  rendered  more 
difficult  of  access  and  less  valuable.  Upon  the  case  as 
presented,  the  court  are  of  opinion  that  no  exception 
lies  to  the  instruction  given." 

In  the  case  of  Aldrich  v.  Metropolitan  W.  S.  Elev,  R. 
Co.,  195  111.  456,  63  N.  E.  155,  57  L.  R.  A.  237,  a  case 
very  much  like  this,  the  court  said :  "There  are  certain 
injuries  which  are  necessarily  incident  to  the  owner- 
ship of  property  in  towns  or  cities,  which  directly  im- 
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pair  the  value  of  private  property,  for  which  the  law 
does  not  and  never  has  afforded  any  relief.  For  in- 
stance, the  building  of  a  jail,  police  station,  or  the  like 
will  generally  cause  a  direct  depreciation  in  the  value 
of  neighboring  property,  yet  that  is  clearly  a  case  of 
damnum  absque  injuria.  So  as  to  an  obstruction  in  a 
public  street,  if  it  does  not  practically  affect  the  use  or 
enjoyment  of  neighboring  property,  and  impair  its 
value,  no  action  will  lie.  In  all  cases,  to  warrant  a  re- 
covery, it  must  appear  that  there  has  been  some  direct 
physical  disturl)ance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  to  it  an  additional  value,  and 
that,  by  reason  of  such  disturbance,  he  has  sustained  a 
special  damage  with  respect  to  his  property  in  excess 
of  that  sustained  by  the  public  generally.  In  the  ab- 
sence of  any  statutory  or  constitutional  provision  on 
the  subject,  the  common  law  afforded  redress  in  all 
such  cases,  and  we  have  no  doubt  it  was  the  intention 
of  the  framers  of  the  present  Constitution  to  require 
compensation  to  be  made  in  all  cases  where,  but  for 
some  legislative  enactment,  an  action  would  lie  by  the 
common  law.  Here  there  has  been  no  direct  physical 
disturbance  of  any  right,  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  her  property,  and 
which  gives  to  it  an  additional  value,  whereby  she  has 
sustained  a  special  damage  in  excess  of  that  sustained 
by  the  public  generally.  The  damages  sued  for  are  of 
the  same  kind  and  character  as  those  sustained  by  the 
public  generally  in  the  ownership  of  property,  which 
property  may  have  been  lessened  in'  value  by  the  con- 
struction and  operation  of  the  road." 

In  my  opinion  the  case  at  bar  cannot  be  distin- 
guished from  the  Case  of  Albes,  twice  considered  by  this 
court.    While  one  was  a  suit  in  equity  and  the  other  an 
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action  at  law,  the  facts  and  the  rights  of  the  parties  are 
substantially  the  same.  If  Albes  and  Jackson  were  not 
entitled  to  damages  in  the  cases  cited  in  the  majority 
opinion,  I  fail  to  see  how  this  plaintiff  has  shown  any 
greater  or  different  right.  If  this  plaintiff  can  recover 
in  this  action  under  the  facts  stated,  then  it  is  certain 
that  there  is  no  end  to  the  suits  that  may  be  brought  for 
this  alleged  public  nuisance.  The  courts  will  be  abso- 
lutely flooded  with  actions  as  for  this  one  wrongful  act. 
From  the  plaintiff's  complaint  it  appears  that,  if  his 
two  lots  were  damaged  as  he  alleges,  then  all  other  lots 
in  that  vicinity — hundreds  if  not  thousands — were  dam- 
aged like  this,  more  or  less,  of  course,  according  to  their 
proximity  to  the  obstruction.  If  a  public  highway, 
such  as  a  river  or  a  public  road,  should  be  obstructed  at 
one  point,  is  it  possible  that  all  landowners  upon  such 
highway  whose  property  may  be  thereby  depreciated  in 
value  may  maintain  actions,  either  at  common  law,  or 
under  the  statutes  and  constitutional  provisions?  I 
think  not ;  but  in  my  opinion  the  effect  of  this  decision 
is  to  hold  that  they  can.  I  concede  that,  if  they  abut 
the  obstructed  part,  they  can;  that,  if  they  or  their 
property  is  thereby  put  in  a  cul-de-sac,  they  can;  or 
that,  if  their  ingress  and  egress  to  and  from  their  prop- 
erty is  thereby  cut  off,  they  can  maintain  such  action, 
or  that  if  they  suffer  any  direct  damages,  different  in 
kind  from  that  suffered  by  the  public,  they  have  their 
action  as  to  such  damages;  but  they  have  no  right  of 
action  as  for  consequential  damages  to  their  property 
— such  only  as  are  shown  in  the  case  at  bar — which  are 
not  at  all  different  in  kind,  though  they  may  be,  in  a 
degree,  from  those  suffered  by  the  public. 

Meif/han's  Case,  165  Ala.  591,  51  South.  775,  is  clear- 
ly distinguishable  from  that  at  bar,  and  falls  within 
the  class  of  Albes^  Case;  and  from  the  report  of  it  (page 
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593  of  165  Ala.,  page  776  of  51  South. )  it  appears  that 
the  obstruction  complained  of  was  "immediately  next 
to  where  plaintiff's  lot  abuts  thereon,"  thus  making  it 
an  entirely  different  case  from  that  here  under  consid- 
eration. This  point  of  difference  is  the  very  reason,  as 
said  in  Albes'  Case,  that  makes  the  damages  recoverable 
— that  is,  that  they  are  direct,  attingent,  and  different 
in  kind  from  those  suffered  by  the  public  and  by  owners 
whose  property  does  not  abut  upon  the  part  of  the 
street  vacated  or  obstructed. — McLaughlin's  Case,  173 
Ala.  76,  55  South.  522,  is  the  counterpart  of  Johnson's 
Case,  above  referred  to,  and  is  expressly  placed  upon 
the  latter  as  an  authority.  There  the  obstruction  was 
upon  two  sides  of  the  property,  thus  putting  it  in  a  cul- 
de-sac  and  shutting  off  plaintiff's  way  to  the  city  of 
Birmingham,  her  property  being  on  the  outskirts  of  the 
city,  which  fact  clearly  made  the  plaintiff's  damages  dif- 
ferent in  kind  from  those  suffered  by  the  public.  More- 
over, McLaughlin's  and  Johnson's  Cases,  and  that  of 
Jones  V,  Bright,  were  suits  in  equity  to  abate  a  nuisance 
which  was  obviously  both  a  public  and  a  private  one  as 
to  the  complainants,  in  that  they  had  the  individual  and 
personal  right  to  have  the  obstruction  removed,  so  as  to 
give  them  a  right  of  way  to  market  and  to  communicate 
with  the  outside  world.  While  not  a  "way  of  absolute 
necessity,"  it  was  one  special  and  personal  to  the  com- 
plainants in  those  cases;  and  hence  the  bills  in  those 
cases  had  equity  independent  of  the  question  of  dam- 
ages to  the  land.  In  fact,  in  those  cases  it  was  the  ques- 
tion of  right  of  way  to  be  protected,  rather  than  that  of 
damages  to  be  recovered. 

The  statutes  and  constitutional  provisions  applicable 
to  this  case  are  not  in  abrogation  of  the  plaintiff's  com- 
mon-law^ rights,  but  they  are  in  this  particular  case  (the 
statute    specially)     declaratory    of    his    common-law 
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rights;  and  how  it  results  that  he  can  recover  under  his 
common-law  rights,  but  not  under  constitutional  rights, 
I  am  not  able  to  understand.  It  may  be  that  I  fail  to 
comprehend  the  true  holding  of  the  majority  opinion ; 
but,  as  I  understand  it,  it  holds  that  plaintiff  may  re- 
cover under  his  common-law  right  but  not  under  the 
statute,  and  I  think  the  statute  declaratory  of  his  com- 
mon-law rights. 


Central  of  Georgrla  Railway  Company 
V.  Groesbeck  &;  Armstrongr. 

Damage  for  Loss  of  Goods. 
(Decided  January   IG,   1912.    57  South.  380.) 

1.  Commerce;  Interstate;  Regulation. — Acts  1907,  p.  225,  Is  viola- 
tive of  article  1,  section  8,  Coustitution  of  United  States,  in  so  far 
a^  it  may  affect  cars  which  may  be  needed  in  interstate  com- 
merce, or  may  be  used  therein,  so  that  they  cannot  be  supplied. 

2.  Same;  Police  Power  of  States. — ^The  grant  to  Congress  of  the 
power  to  regulate  interstate  commerce,  in  the  absence  of  action  by 
Congress,  does  not  deprive  the  states  of  their  \x)\\ce  power  to  impose 
reasonable  regulation  on  interstate  carriers  for  the  protection  of  the 
lives,  health  and  safety  of  the  people. 

3.  Courts;  Decisions;  Federal  Question. — A  decision  by  the  Su- 
preme Court  of  the  United  States  that  a  state  statute  is  an  Interfer- 
ence with  interstate  commerce,  is  binding  on  the  state  court. 

4.  Statutes;  Construction;  Validity. — If  there  is  reasonable  doubt 
as  to  the  validity  of  the  statute  the  doubt  should  be  resolved  in  favor 
of  its  validity. 

Certified  question  from  the  Court  of  Appeals. 

Action  by  Groesbeck  &  Armstrong  against  the  Cen- 
tral of  Georgia  Railway  Company,  for  failure  to  furnish 
cars  to  ship  goods.  Judgment  for  plaintiff  and  defend- 
ant appeals  to  the  Court  of  Appeals,  which  certified 
the  question  decided  to  the  Supreme  Court.  Question 
answered. 
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Steiner^  Crum  &  Weil,  for  appellant.  No  brief 
reached  the  Reporter. 

K.  D.  CRAWtx)RD,  for  appellee.  No  brief  reached  the 
Reporter. 

JfAYFIELD,  J.— The  Court  of  Appeals  have  sub^ 
mi t ted  or  referred  to  us  the  following  constitutional 
question : 

"Under  the  provisions  of  the  statute  (Act  approved 
April  18,  1911  [Acts  1911,  p.  449]  §  1),  the  following 
question  is  hereby  submitted  to  the  Supreme  Court  for 
determination : 

"Are  the  provisions  of  the  act  of  the  Legislature  of 
Alabama  approved  February  28,  1907  (Acts  1907,  p. 
225),  providing  a  penalty  to  be  imposed  on  railroad 
companie:s  for  failure  to  deliver  freight  cars  to  pros- 
pective shippers  within  a  specified  time  after  demand 
made,  violative  of  or  in  conflict  with  that  clause  of  the 
Constitution  of  the  United  States  which  provides  that 
'Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states,'  etc. 
( Const.  U.  S.  §  8,  art.  1. ) ,  or  that  provision  of  the  Con- 
st i  tut  ion  of  the  United  States  which  provides  that  no 
person  shall  be  deprived  of  property  without  due  pro- 
cess of  law  (Const.  U.  S.  art  14  [fourteenth  amend- 
ment] §  i)r 

We  answer  that  so  much  of  the  provisions  of  the  act 
in  question  as  imposes  a  penalty  on  railroad  companies 
for  failure  to  deliver  freight  cars  to  prospective  ship- 
pers within  a  specified  time  after  demand  is  made,  is, 
under  the  decisions  of  the  Supreme  Court  of  the  United 
States  (which,  of  course,  control  us  in  this  decision), 
violative  of  section  8,  art.  1,  of  the  Constitution  of  the 
United  States. 
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The  states  possess  the  power  to  protect  the  public 
health,  the  public  morals,  and  public  safety  by  any  leg- 
islation, appropriate  ta  those  ends,  which  does  not  en- 
croach upon  any  rights  guaranteed  by  the  national  and 
state  Constitutions.  The  mere  grant  to  Congress  of  the 
power  to  regulate  interstate  commerce  did  not,  of  it- 
self and  without  legislation  on  the  part  of  Congress^ 
impair  the  right  or  authority  of  the  states  to  establish 
such  reasonable  regulations  as  were  appropriate  for 
the  protection  of  the  health,  the  lives,  and  the  safety 
of  the  people.  The  police  powers  of  the  state,  as  great 
and  broad  as  they  are,  cannot  be  exercised,  as  the  Su- 
preme Court  of  the  United  States  has  often  decided,  in 
regard  to  a  subject  which  has  been  exclusively  confided 
to  Congress  by  the  Constitution  of  the  United  States. 
If  a  state  statute  invades  the  domain  of  legislation 
which  thus  belongs  by  virtue  of  the  national  Constitu- 
tion to  Congress,  it  is  void,  no  matter  under  what  class 
of  powers  it  may  fall,  nor  how  closely  allied  it  may  be 
to  powers  conceded  to  belong  to  the  states. — Henderson 
V.  New  York,  92  U.  S.  271,  23  L.  Ed.  543;  Smith  v. 
Turner,  7  How.  408,  12  L.  Ed.  702 ;  Hannibal  v.  Husen, 
95  U.  S.  473,  24  L.  Ed.  527;  Brennan  v.  Titusville,  153 
U.  S.  299,  14  Sup.  Ct.  829,  38  L.  Ed.  719. 

And  what  is  and  what  is  not  an  interference  with  or 
regulation  of  interstate  commerce  is  a  question  for  the 
final  decision  of  the  Supreme  Court  of  the  United 
States,  and  as  to  which  state  courts  must  yield.  The 
Supreme  Court  of  the  United  States,  in  the  case  of 
Houston  &  Texas  Central  Railroad  Co.  v.  Hayes,  201 
U.  S.  321,  26  Sup.  Ct.  491,  50  L.  Ed.  772,  has  construed 
a  Texas  statute  very  much  like  the  one  in  question,  and 
held  that  it  was  void,  because  in  violation  of  the  com- 
merce clause  of  the  federal  Constitution.  The  head- 
notes  to  that  case  read  as  follows : 
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'*An  absolute  requirement  that  a  railroaad  engaged  in 
interstate  commerce  shall  furnish  a  certain  number  of 
cars  on  a  specified  day  to  transport  merchandise  to  an- 
other state,  regardless  of  every  other  consideration  ex- 
cept strikes  and  other  public  calamities,  transcends  the 
police  power  of  the  states  and  amounts  to  a  burden 
upon  interstate  commerce;  and  articles  4497-5000,  Rev. 
Stat.  Texas,  being  such  a  requirement,  are,  when  ap- 
plied to  interstate  commerce  shipments,  void  as  a  viola- 
tion of  the  commerce  clause  of  the  federal  Constitu- 
tion. 

"Such  a  regulation  cannot  be  sustained  as  to  inter- 
state commerce  shipments  as  an  exercise  of  the  police 
power  of  the  state." 

It  was  also  held  in  that  case  that,  until  Congress  had 
passed  laws  regulating  interstate  commerce,  the  state 
could  pass  reasonable  laws  as  to  such  subject;  but, 
since  Congress  had  passed  laws  in  minute  detail  upon 
the  subject,  the  states  were  no  longer  entitled  to  exercise 
the  power.  The  court,  however,  in  striking  down  the 
Texas  statute,  said,  among  other  things:  "While  there 
is  much  to  be  said  in  favor  of  laws  compelling  railroads 
to  furnish  adequate  facilities  for  the  transportation  of 
both  freight  and  passengers,  and  to  regulate  the  gen- 
oral  subject  of  speed,  length  and  frequency  of  stops,  for 
the  heating,  lighting,  and  ventilation  of  passenger  cars, 
the  furnishing  of  feed  and  water  to  cattle  and  other  live 
stock,  we  think  an  absolute  requirement  that  a  railroad 
shall  furnish  a  certain  number  of  cars  at  a  specified  day, 
regardless  of  every  other  consideration  except  strikes 
and  other  public  calamities,  transcends  the  police  power 
of  the  state  and  amounts  to  a  burden  upon  interstate 
commerce.  It  makes  no  exception  in  cases  of  a  sudden 
congestion  of  traffic,  an  inability  to  furnish  cars  by 
reason  of  their  temporary   and   unavoidable   detention 
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in  other  states^  or  in  other  places  within  the  same 
state.  It  makes  no  allowance  for  interference  of  traf- 
fic occasioned  by  wrecks  or  other  accidents  upon  the 
same  or  other  roads,  involving  a  detention  of  traffic, 
the  breaking  of  bridges,  accidental  fires,  washouts,  or 
other  unavoidable  consequences  of  heavy  weather.^' 
"While  railroad  companies  may  be  bound  to  furnish 
sufficient  cars  for  their  usual  and  ordinary  traffic, 
cases  will  inevitably  arise  where  by  reason  of  an  unex- 
pected turn  in  the  market,  a  great  public  gathering,  or 
an  unfoi*seen  rush  of  travel,  a  pressure  upon  the  road 
for  transportation  facilities  may  arise,  which  good  man- 
agement and  a  desire  to  fulfill  all  its  legal  require- 
ments cannot  provide  for,  and  against  which  the  statute 
in  question  makes  no  allowance.''  This  decision  has 
been  followed  in  a  number  of  cases,  and  statutes  and 
regulations  of  railroad  business,  similar  to  the  Texas 
statute,  have  been  stricken  down. — See  Southern  Ry. 
Co.  V.  Commonwealth,  107  Va.  771,  60  S.  E.  70,  17 
L.  R.  A.  (N.  S.)  364;  McNeill  v.  Southern  R.  Co.,  202 
U.  S.  543,  26  Sup.  St.  722,  50  L.  Ed.  1142;  St.  Louis, 
L  M.  d  S.  R.  Co.  V.  Hampton  (C.  C.)  162  Fed.  693. 

We  are  unable  to  see  how  the  statute  in  question  can 
stand,  under  the  rules  of  law  announced  by  the  Su- 
preme Court  of  the  United  States  and  above  quoted. 
Recognizing  the  rule  of  construction,  that  statutes 
should  never  be  stricken  down  by  courts,  if  there  is  a 
reasonable  doubt  as  to  their  validity,  we  have  endeav- 
ored to  distinguish  this  statute  from  the  Texas  statute 
condemned  in  the  above  case;  but  we  have  been  unable 
to  do  so. 

All  concur  save  Dowdbll,  C.  J.,  not  sitting. 
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Malpractice. 

(Decided  December  21,   1911.    57  South.  23.) 

1.  Phyttician  and  Surgeon;  Civil  Liability;  Care  atid  Skill  Re- 
quired.— A  physician  is  civilly  liable  for  Injuries  caused  by  a  failure 
to  exercise  such  reasonable  care  and  skill  as  physicians  in  the  same 
general  neighborhood,  and  in  the  same  general  practice  ordinarily 
exercised  in  like  cases. 

2.  Same. — Although  a  patient  had  a  temi>era mental  or  physical 
weakness  which  could  not  be  forseen  and  which  contributed  to  the 
failure  of  an  operation  i>erformed  by  a  physician  sued  for  malprac- 
tice, the  physician  was  liable  if  he  contributed  to  plaintiff's  Injury 
by  a  failure  to  exercise  due  care  and  skill  or  by  i)erforming  on  the 
patient  a  serious  oi)eration  without  his  knowledge  or  consent. 

3.  Same;  Inatruetionn. — In  an  action  against  a  physician  for  mal- 
practice, a  charge  asserting  that  no  matter  how  skillful  a  physician 
may  lie.  he  is  responsible  for  his  negligence,  if  any,  merely  states 
the  proposition  that  no  degree  of  skill  on  the  part  of  the  physician 
will  relieve  him  of  the  responsibility  for  the  consequences  of  a 
tortious  failure  to  exercise  such  skill,  and  is  not  objectionable  as 
holding  the  physician  responsible  for  his  negligence,  without  limiting 
the  responsibility  to  the  proximate  result  of  such  negligence. 

4.  Same. — In  an  action  for  malpractice,  an  instruction  that  a 
physician  is  bound  to  give  his  patient  the  benefit  of  his  best  judg- 
ment, hut  Is  not  liable  for  an  error  of  judgment,  Is  properly  refused 
as  falling  to  require  any  skill  of  the  physician. 

5.  Same. — Where  there  was  no  pretense  that  the  physician  had  by 
malpractice  induced  plaintiflfs  disease,  but,  except  for  the  disease, 
plaintiff  would  not  have  suffered  the  injurious  consequences  of  an 
operation  performed  without  his  consent  or  without  the  exercise  of 
due  care,  a  charge  asserting  that  there  could  be  no  recovery  for  the 
injuries  sustalne<l  by  plaintiff  by  reason  of  the  disease  with  which 
he  was  afflicted,  was  properly  refused  as  misleading. 

6.  Same. — In  an  action  for  malpractice  a  charge  which  places  on 
plaintiff  the  burden  of  proving  a  certain  aspect  of  his  case  as  a  con- 
dition to  recovery  while  i)lalntlflf'8  pleading  and  evidence  proceeded 
on  another  and  entirely  different  alternative  theory  which  entitled 
him  to  a  verdict  without  reference  to  the  aspect  of  the  case  dealt 
with  in  the  instruction,  was  properly  refused. 

7.  Same;  Evidence. — Where  the  action  was  for  malpractice  based 
on  the  ground  that  defendant  caused  a  dangerous  operation  to  be 
performed  on  plaintiff  after  assuring  him  that  the  operation  would 
be  a  mere  trifle,  and  would  Involve  no  serious  consequence,  the  evi- 
dence examined  and  held  not  to  support  a  verdict  for  plaintiff. 
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8.  Hospitals;  Malpractice ;  LAability. — A  physician  owniug  a  hos- 
pital is  not  liable  for  failure  to  furnish  an  adequately  equipped  place 
In  which  a  surgeon  may  operate  on  a  patient  with  safety ;  the  re- 
sponsibility for  the  sufficiency  of  the  equipment  resting  on  the 
surgeon  performing  the  operation. 

9.  Same. — Where  a  physician  kept  a  hospital  and  treated  a  patient 
for  several  years,  advising  an  operation  and  procuring  a  skilled  sur- 
geon to  perform  the  operation  for  compensation  agreed  on  to  be  paid 
by  the  patient,  and  such  physician  took  part  In  the  operation  to  the 
extent  only  of  administering  the  anaesthetic,  and  advising  that  the 
effort  to  complete  the  operation  he  abandoned  on  account  of  the 
patient's  ebbing  vitality,  and  there  was  no  suggestion  that  the  phy- 
sician showed  any  lack  of  skill,  or  committed  any  error,  or  that  he 
negligently  advised  the  employment  of  an  incompetent  surgeon,  such 
physician  was  not  liable  for  any  default  on  the  part  of  the  surgeon 
who  practiced  his  profession  as  an  Independent  agent. 

10.  Evidence;  Expert;  Weight. — The  jury  Is  not,  as  a  matter  of 
law,  required  to  accept  the  conclusion  of  an  expert  witness,  but 
must  determine  for  themselves  the  weight  to  be  accorded  to  such 
testimony  and  base  their  verdict  on  their  own  judgment  of  the  facts. 

11.  Charge  of  Court;  Abstract  Instructions. — Error  to  reversal  can- 
not be  predicated  on  the  giving  of  merely  abstract  Instructions  unless 
they  mislead  the  jury  to  the  prejudice  of  the  party  complaining. 

12.  Same;  Ignoring  Issues. — A  charge  directing  a  verdict  for  de- 
fendant on  one  aspect  of  the  case,  and  Ignoring  plaintiff's  contention 
which  found  support  In  the  evidence,  was  properly  refused. 

13.  Same;  Invading  Jury's  Province. — An  instruction  assuming 
fact  contrary  to  the  evidence  is  properly  refused  for  that  reason. 

14.  Same. — An  affirmative  charge  on  the  whole  case  Is  properly  re- 
fused where  the  evidence  Is  conflicting,  although  on  the  whole  evi- 
dence, plaintiff's  case  Is  so  unproven  that  a  verdict  for  him  could 
not  stand. 

15.  Same;  Burden  of  Proof. — A  charge  asserting  that  if,  after  con- 
sidering all  the  evidence,  the  minds  of  the  jury  remain  In  an  unset- 
tled state  on  the  issue,  the  verdict  must  be  for  defendant,  was  not 
erroneously  refused,  the  word  **settled"  implying  that  the  mental 
state  to  which  it  is  applieil  has  become  fixed,  permanent  and  not 
subject  to  change. 

Appeal  from  Bessemer  City  Court. 

Heard  before  Hon.  J.  C.  B.  Gwin. 

Action  by  William  T.  Crotwell  against  Thomas  F. 
Robinson  for  malpractice.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed  and  remanded. 

The  counts  referred  to  in  the  complaint  as  having 
gone  to  the  jury  are  as  follows: 
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"(3)  The  plaintiff  claims  of  the  defendant  f 50,000 
damages,  for  that  heretofore,  to-wit,  in  March,  1909, 
defendant  held  himself  out  as  a  surgeon,  ^nd  as  such 
undertook  for  hire  and  reward  to  perform  a  particular 
operation  upon  the  plaintiff,  and  by  means  of  the  con- 
fidence engendered  by  said  operation,  and  defendant's 
undertaking  to  perform  said  operation,  plaintiff  sub- 
jected himself  to  defendant's  control,  and  defendant, 
on  the  8th  day  of  March,  1909,  wrongfully  performed 
another  and  different  operation  upon  the  plaintiff, 
without  the  plaintiff's  consent,  and  as  a  proximate  con- 
sequence thereof  plaintiff  has  suffered  the  injuries  and 
damages  as  set  out  in  the  first  count. 

"(4)  Plaintiff  claims  of  the  defendant  $50,000  dam- 
ages, for  that  heretofore,  to-wit,  on  the  8th  day  of 
March,  1909,  defendant  wrongfully  and  without  the 
consent  of  the  plaintiff  removed  a  large  part  of  plain- 
tiff's skull,  and  as  a  proximate  consequence  thereof 
plaintiff  suffered  the  injuries  and  damages  set  out  in 
the  first  count  of  the  complaint. 

"(5)  Plaintiff  claims  of  defendant  f 50,000  damages, 
for  that  heretofore,  to-wit,  on  the  8th  day  of  March, 
1909,  defendant  held  himself  out  as  a  practicing  sur- 
geon, and  together  with  another  or  other  physicians  or 
surgeons  undertook  to  diagnose  and  treat  plaintiff  sur- 
gically for  hire  and  reward;  that  it  then  and  there  be- 
came and  was  the  duty  of  the  defendant  to  exercise  due 
care,  skill,  and  diligence  in  the  diagnosis  and  treat- 
ment of  plaintiff,  but,  notwithstanding  said  duty,  de- 
fendant so  negligently  conducted  himself  in  that  regard 
that  as  a  proximate  consequence  thereof  plaintiff  was 
unskillfully  diagnosed  or  treated,  and  as  a  proximate 
consequence  thereof  suffered  the  injuries  complained  of 
in  the  first  count." 
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The  following  charges  were  given  at  the  instance 
of  the  plaintiff." 

"(1)  If  a  physician  or  surgeon  has  taken  charge  of 
a  patient,  and  undertaken  for  reward  to  furnish  hos- 
pital and  apparatus  for  the  operation,  it  is  his  duty  to 
exercise  proper  care  and  diligence  to  furnish  reason- 
ably prudent  and  proper  facilities,  and  he  may  be  liable 
for  any  failure  so  to  do,  even  though  he  is  otherwise 
careful  and  competent. 

"(2)  No  matter  how  skillful  or  careful  a  physician 
or  surgeon  may  be,  he  has  no  right  to  perform  a  dan- 
gerous operation  upon  an  adult  person  of  sound  mind 
without  his  consent,  even  if  the  patient  has  consented 
to  another  and  different  operation." 

"(4)  Consent  to  the  performance  of  one  kind  of  oper- 
ation would  not  be  consent  to  the  performance  of  an- 
other and  diflferent  operation." 

"(6)  No  matter  how  skillful  a  physician  or  surgeon 
may  be,  he  is  responsible  for  his  negligence,  if  any." 

The  following  charges  w^re  refused  to  the  defend- 
ant: 

"(4)  The  court  charges  the  jury  that  there  can  be  no 
recovery  in  this  case  for  any  negligence  on  the  part  of 
the  defendant  that  falls  short  of  gross  negligence. 

"(5)  The  court  charges  the  jury  that,  unless  they  are 
reasonably  satisfied  from  the  evidence  in  this  case  that 
the  defendant  was  guilty  of  gross  negligence  in  his 
treatment  of  or  his  efforts  to  cure  the  disease  of  plain- 
tiff, or  in  his  diagnosis  of  the  disease  of  the  plaintiff, 
there  can  be  no  recovery." 

"(9)  The  court  charges  the  jury  that  a  physician  or 
surgeon  is  bound  to  give  his  patient  the  benefit  of  his 
best  judgment,  but  is  not  liable  for  a  mere  error  of 
judgment." 
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"(21)  The  court  charges  the  jury  that  there  can  be 
no  recovery  in  this  case  for  the  injuries  sustained  by  the 
plaintiff  by  reason  of  the  disease  with  which  he  was 
afflicted." 

"(29)  While  the  responsibility  of  the  medical  prac- 
titioner and  surgeon  is  great,  and  care  appropriate 
should  be  observed,  in  the  exercise  of  his  professional 
employment,  when  his  errors  are  of  judgment  only,  if 
he  keeps  within  recognized  and  approved  methods,  he 
is  not  liable  for  their  consequences." 

"(32)  The  court  charges  the  jury  that  the  burden  of 
proof  is  upon  the  plaintiff  in  this  case  to  show  that 
there  was  a  want  of  care,  skill,  and  diligence,  and  also 
the  burden  is  on  the  plaintiff  to  show  that  the  injury 
complained  of  was  a  proximate  result  of  such  want  of 
care,  skill  and  diligence." 

"(42)  The  court  charges  the  jury  that  a  physican 
or  surgeon  incurs  no  liability  where  the  natural  tem- 
perament or  physical  weakness  of  the  patient,  of  which 
he  is  ignorant,  contributes  to  bring  about  an  injury 
which  could  not  be  foreseen  as  a  result  of  the  course  of 
treatment. 

"(43)  The  court  charges  the  jury  that,  if  they  find 
from  the  evidence  in  this  case  that  the  injuries  com- 
plained of  were  a  proximate  result  of  the  plaintiff's 
physical  inability  to  stand  the  operation,  then  I  charge 
you  that  the  verdict  should  be  for  the  defendant." 

'*(45)  The  court  charges  the  jury  that  if  they  find 
from  the  evidence  in  this  case  that  the  defendant  did 
undertake  to  perform  the  operation  in  question,  or  to 
cause  the  same  to  be  performed,  and  further  find  that 
in  carrying  out  the  undertaking  he  procured  the  ser- 
vices of  Dr.  E.  M.  Robinson,  and  you  further  find  that 
Dr.  E.  M.  Robinson  was  at  the  time  doing  an  inde- 
pendent business  as  a  physician,  not  connected  with  the 
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defeDdant,  and  that  he  was  a  regularly  licensed  and 
practicing  physician  and  surgeon  under  the  laws  of  this 
state,  and  you  should  further  find  that  the  injuries 
complained  of  were  the  result  of  some  act  of  omission 
of  the  said  Dr.  E.  M.  Robinson,  then  you  should  find  for 
the  defendant." 

"(51)  The  court  charges  the"  jury  that  a  surgeon  has 
the  legal  right  to  advise  such  an  operation  as  in  his 
judgment  the  exigencies  of  the  case  demand,  and  if  the 
patient  consents  to  such  an  operation  the  surgeon  has 
the  legal  right  to  proceed  with  such  operation,  and 
cannot  he  held  liable  for  the  proper  performance  of 
such  operation." 

"(56)  The  court  charges  the  jury  that  the  burden  is 
on  the  plaintiff  to  reasonably  satisfy  you  from  the  evi- 
dence in  this  case  that  he  did  not  give  his  consent  for 
the  very  operation  in  question,  and  also  to  reasonably 
satisfy  you  from  the  evidence  that  he  was  incapacitated 
to  consent  to  the  operation." 

"(59)  The  court  charges  the  jury  that,  if  a  physician 
IS  called  to  treat  a  patient,  it  matters  not  with  what 
disease  he  is  suffering,  or  the  nature  of  the  treatment 
needed,  the  physician  may  treat  such  patient  with  such 
treatment  to  the  best  of  his  ability,  and  he  cannot  be 
held  liable  for  undertaking  such  treatment  and  doing 
it  as  best  he  can." 

"(44)  The  court  instructs  the  jury  that  they  are  neces- 
sarily bound,  independent  of  every  other  consideration, 
to  adopt  the  testimony  of  the  physicians  and  surgeons 
who  have  testified  in  this  case,  and  the  text-books  intro- 
duced in  evidence,  when  they  come  to  determine  whether, 
on  the  facts  in  this  case,  this  defendant  has  treated  the 
case  in  question  in  the  proper  form  and  by  the  use  of 
proper  appliances." 
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"(57)  I  charge  you,  gentlemen  of  the  jury,  that  if 
you  find  from  the  evidence  in  this  case  that  the  plain- 
tiflf  was  carried  to  the  hospital  for  a  slight  operation 
and  that  after  he  was  there  the  operation  performed 
on  him  was  agreed  on  between  plaintiff  and  the  doctors, 
then  I  charge  you  that  there  can  be  no  recovery  in  this 
case  for  the  proper  performance  of  said  operation." 

"(38)  The  court  charges  the  jury  that  if,  after  con- 
sidering all  the  evidence  in  this  case,  they  find  that 
their  minds  are  in  an  unsettled  state  as  to  whether  the 
defendant  is  liable  or  not,  then  your  verdict  should  be 
for  the  defendant" 

James  Trotter,  and  Estes,  Jones  &  Welch,  for  ap- 
pellant. The  demurrers  should  have  been  sustained  to 
the  3rd  and  5th  counts,  as  under  the  facts  stated  the 
liability  if  any  existed,  rested  on  the  surgeon  operating, 
who  acted  in  an  independent  capacity. — 55  Am.  St.  Rep. 
606;  26  Cyc.  1546-49;  16  A.  &  E.  Enc.  of  I^w,  187;  136 
N.  Y.  1.  On  the  whole  case  the  affirmative  charge 
should  have  been  given  for  defendant. — Hendrick  v. 
Shipp,  52  South.  932.  Dr.  Caldwell  had  qualified  as  an 
expert  and  his  testimony  should  have  been  admitted. — 
Parrish  v.  The  State,  36  South.  1012.  Charge  6  given 
at  the  request  of  plaintiff  was  erroneous. — 30  Cyc.  1575- 
Charge  9  should  have  been  given  for  defendant,  as 
should  charges  21  and  29. — 3  Wharton  &  Stiles  Med. 
Jur.  sec.  501;  37  L.  A.  A.  834;  30  Cyc.  1578;  22  A.  &  E. 
Enc.  of  r^w,  804-811.  Charges  38  and  39  should  have 
been  given. — 2  Mayf.  570.  On  the  same  authorities  the 
other  charges  requested  by  defendant  should  have  been 
given. 

(tEorge  B.  Ross,  and  Bowman,  Harsh  &  Beddow,  for 
appellee.    Counsel  discuss  the  points  made  by  appellant 
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and  criticise  authorities  cited  by  them,  but  cite  no  other 
authority. 

SAYRE,  J. — For  some  years  plaintiff  had  been. treat- 
ed by  the  defendant  and  other  medical  men  for  tic  doul- 
oureaux,  an  exceedingly  painful  disease  of  the  nerve 
which  supplies  the  face  with  sensation.  In  keeping  with 
the  general,  if  not  universal  experience,  medicaments 
had  been  of  no  avail.  Defendant,  who  kept  a  hospital, 
advised  an  operation,  and,  after  consulting  with  plain- 
tiff, procured  his  brother,  who  made  a  specialty  of  sur- 
gical cases,  to  perform  the  operation  for  a  compensation 
agreed  upon,  and  to  be  paid  by  the  plaintiff.  Doctor 
E.  M.  Robinson,  defendant's  brother,  was  not  interested 
in  the  hospital,  nor  had  any  business  connection  with 
the  defendant.  The  operation  was  not  successful  in  re- 
lieving the  suffering  caused  by  plaintiff's  specific  dis- 
ease, and,  besides,  left  him  with  some  disgfiurement, 
and  without  the  protection  afforded  the  brain  by  the 
hard  plate  of  his  skull  over  an  area  of  2V2  by  IV2  inches. 
Afterwards  plaintiff  brought  this  suit  for  malpractice, 
and  recovered  a  verdict  and  judgment  for  a  good  round 
sum.    Defendant  appeals. 

Counts  1  and  2  were  eliminated  by  judgment  on  de- 
murrer. The  remaining  counts,  upon  which  the  case 
went  to  the  jury,  proceeded  upon  tw^o  theories:  (1) 
That  defendant  performed,  or  caused  to  be  performed, 
upon  plaintiff  a  serious  operation,  without  his  consent; 
(2)  that  defendant  unskillfully  or  negligently  diag- 
nosed or  treated  plaintiff's  ailment.  Defendant's  al- 
leged default  in  each  case  is  averred  to  have  caused 
grave  injury  to  plaintiff  in  particulars  which  are  set 
out.  We  do  not  find  that  the  demurrers  pointed  out 
any  defect  in  the  complaint  on  which  the  case  was 
tried. 
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Many  assignments  of  error  are  based  upon  the  giving 
and  refusal  of  instructions  and  some  upon  rulings  on 
questions  of  evidence.  These  assignments  have  been 
examined  seriatim,  and  we  are  not  ready  to  affirm  error 
of  any  of  them.  So  far  as  the  exceptions  relating  to 
questions  of  evidence  are  concerned,  the  rulings  in  the 
trial  court  are  to  be  justified  on  grounds  which  are 
familiar,  and  we  do  not  feel  that  any  good  is  to  be  ac- 
complished by  noticing  them  at  length. 

As  for  the  charges,  those  given  at  the  instance  of  the 
plaintiff  assert  principles  of  law  which  seem  entirely 
plain.  The  appellant  criticises  those  numbered  1,  2, 
and  4  as  stating  propositions  of  law  pertinent  to  hypoth- 
eses of  fact  which  had  no  support  in  the  evidence.  We 
think  it  will  appear  from  a  discussion  of  the  evidence, 
to  which  we  will  come  later  on,  that  there  was  at  least 
a  scintilla  of  evidence  to  support  the  plaintiff's  case  in 
at  least  one  of  its  general  aspects,  as  well  as  those  par- 
ticular features  presented  by  these  charges.  Even 
though  the  facts  were  otherwise,  the  charges  would  be 
abstract  merely,  in  which  case  errors  could  not  be  predi- 
cated of  their  giving,  unless  it  appeared  from  the  whole 
record  they  did  in  fact  mislead  the  jury  to  the  appel- 
lant's prejudice. 

Of  charge  6  appellant  complains,  because  it  holds  a 
physician  or  surgeon  responsible  for  his  negligence; 
whereas  he  is  responsible  only  for  the  proximate  result 
of  such  negligence.  But  appellant's  argument*  mistakes 
the  purpose  and  effect  of  the  charge.  It  does  not  deal 
with  the  question  of  the  necessary  intimacy  of  the  con- 
nection between  recoverable  damages  and  the  cause  out 
of  which  they  arise.  It  does  no  more  than  state  the 
sound  general  proposition  that  no  degree  of  skill  on  the 
part  of  a  physician  or  surgeon,  no  knowledge  of  his 
profession  or  power  to  perform  its  duties,  will  relieve 
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him  of  responsibility  for  the  consequences  of  a  negli- 
gent and  tortious  failure  to  exercise  that  skill  in  behalf 
of  his  patient. 

Charges  4  and  5,  refused  to  the  defendant,  maintain 
the  proposition  that  a  physician  and  surgeon  is  respon- 
sible civilly  for  gross  negligence  only.  Such  is  the  meas- 
ure of  his  responsibility  in  criminal  prosecutions,  but 
a  civil  action  may  be  sustained  on  proof  of  a  failure  to 
exercise  such  reasonable  care  and  skill  in  respect  to  the 
duty  assumed  as  physicians  and  surgeons  in  the  same 
general  neighborhood,  in  the  same  general  line  of  prac- 
tice, ordinarily  have  and  exercise  in  like  cases. — Mc- 
Donald V.  Harris,  131  Ala.  359,  31  South.  548;  Shelton 
V.  Hacelip,  167  Ala.  217,  51  South.  937;  Hamrick  v. 
Shipp,  169  Ala.  171,  52  South  932 ;  Carpenter  v.  Walker, 
170  Ala.  659,  54  South.  61. 

Charge  9  exempts  medical  men  from  liability  for 
mere  errors  of  judgment,  provided  they  give  the  patient 
the  benefit  of  their  best  judgment.  The  charge  is  defec- 
tive, in  that  it  requires  of  medical  men  no  skill  what- 
ever. There  is  in  it  no  requirement  that  the  judgment 
brought  by  the  professional  man  to  the  discharge  of  his 
duties  shall  be  informed  and  educated  according  to  the 
standard  of  the  time  and  general  locality,  as  the  law  re- 
quires.— 2  Jaggard  on  Torts,  912;  cases,  supra.  The 
charge  in  the  shape  proposed  by  the  defendant  was  in- 
complete, misleading,  and  in  consequence  properly  re- 
fused. 

Charge  21  was  misleading  and  refused  without  error. 
There  was  no  pretense  that  defendant  had  by  malprac- 
tice induced  plaintiff's  disease.  But  without  the  dis- 
ease plaintiff  would  not,  it  may  be  assumed,  have  suf- 
fered the  injurious  consequences  of  an  operation  per- 
formed, as  he  alleges,  without  his  consent,  or  without 
the  exercise  of  due  care  and  skill,  so  that,  in  a  sense, 
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plaintiflF  suffered  these  consequences  by  reason  of  his 
disease.  The  disease  was  the  occasional  cause  of  the 
injury  complained  of,  while,  on  plaintiff's  theory  of  his 
case,  defendant's  malpractice  was  its  efficient  cause. 
If  the  alleged  efficient  cause  existed,  as  alleged, 
plaintiff  was  entitled  to  recover.  Defendant  could 
not  require  the  court  to  give  in  charge  to  the  jury  a 
statement  of  the  law  involving  such  discriminations,  un- 
less with  a  clear  statement  of  them.  The  only  eflfect  of 
the  charge  would  have  been  to  obscure  the  issue  and 
confuse  the  jury. 

The  considerations  upon .  which  we  have  ruled  that 
the  court  properly  refused  to  give  charge  9  will  suffice 
to  justify  the  court  in  refusing  charges  29,  51,  and  59. 
It  may  be  further  said  of  charge  29  that,  while  appel- 
lant no  doubt  had  in  mind  the  methods  of  skilled  and 
careful  medical  men,  as  furnishing  a  proper  standard 
by  which  to  judge  defendant's  treatment  of  plaintiff's 
disease,  the  charge  is  not  so  written. 

The  refusal  of  charges  31  and  56  may  be  justified  on 
the  ground  that  they  were  capable  of  a  construc- 
tion which  would  fix  upon  the  plaintiff  the  bur- 
den of  proving  one  certain  aspect  of  his  case  as  a 
condition  to  recovery;  whereas,  in  both  pleading  and 
evidence,  plaintiff  was  proceeding  at  the  same  time  upon 
another  and  entirely  different  alternative  theory,  proof 
of  which  would  have  entitled  him  to  verdict  and-  judg- 
ment without  reference  to  that  aspect  of  the  case  with 
which  the  charge  attempted  to  deal. 

Charges  42  and  43,  when  read  in  connection  with 
the  pleading  and  testimony,  have  a  common  fault.  If 
plaintiff  had  a  temperamental  or  physical  weakness 
which  could  not  be  foreseen,  and  which  contributed  to 
the  failure  of  the  operation,  defendant  would  be  never- 
theless liable,  if  he  contributed  to  plaintiff's  injury  by 
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a  failure  to  exercise  due  care  and  skill,  or  by  perform- 
ing upon  plaintiff  a  serious  operation  without  his  con- 
sent, express  or  implied.  We  do  not,  of  course,  intend 
to  say  that  there  may  not  arise  grave  emergencies  in 
which  a  surgeon  may  operate  upon  his  patient  without 
his  knowledge  and  consent.  Clearly  this  was  not  a 
case  of  that  character. 

Forty-five  was  properly  refused,  because  it  directed 
a  verdict  for  the  defendant  on  one  aspect  of  the  case, 
ignoring  plaintiff's  contention,  which  had  support  on 
the  face  of  the  evidence,  that  the  defendant  caused  a 
serious  and  unsuccessful  operation  to  be  performed 
upon  plaintiff,  after  assuring  the  latter  that  the  opera- 
tion would  be  superficial  in  extent  and  unattended  by 
serious  risk. 

A  number  of  the  questions  which  arose  during  the 
progress  of  the  trial  were  of  such  character,  were  so  far 
apart  from  the  field  of  general  knowledge,  and  so  peculi- 
arly within  the  scope  of  professional  learning  and  ex- 
I)erience,  that  the  testimony  of  the  expert  witnesses  was 
entitled  to  great  consideration  by  the  jury.  Still  the 
jury  could  not  be  required,  as  matter  of  law,  to  accept 
the  conclusions  of  such  witnesses.  They  were  to  deter- 
mine for  themselves,  theoretically  at  least,  the  weight 
to  be  accorded  to  the  expert  testimony,  and  to  base  their 
verdict  upon  their  own  judgment  of  the  facts. — McAl- 
lister V.  State,  17  Ala.  434,  52  Am.  Dec.  180;  Andrews 
V.  Fricrson,  144  Ala.  470,  39  South.  512.  Charge  44  was 
properly  refused  to  the  defendant. 

Charge  57  assumes  that  the  operation  was  properly 
performed,  and  was  well  refused  for  that  reason. 

By  charge  38,  the  defendant  sought  to  have  the  jury 
instructed  that  if,  after  consideration  of  all  the  evidence, 
their  minds  remained  ih  an  unsettled  state  in  respect 
to  the  question  whether  the  plaintiff  was  entitled  to 
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recover,  their  verdict  should  be  for  the  defendant.  It 
has  been  frequently  decided  that  the  plaintiff  carries 
the  burden  of  proving  his  case  to  the  reasonable  satis- 
faction of  the  jury,  and  that  a  charge  which  omits  the 
word  "reasonable''  in  connection  with  "satisfaction"  is 
erroneous. — L.  db  N.  R,  R.  Co.  v.  i^ullivan  Timber  Co., 
126  Ala.  95,  27  South.  760.  In  stating  this  burden  of 
proof  to  the  jury,  there  was  no  occasion  for  the  use  of 
an  untried  term,  which  may  have  produced  upon  the 
minds  of  the  jury  an  unwarranted  impression  in  respect 
to  the  weight  of  the  burden  placed  by  law  upon  the 
plaintiff.  "Settle"  is  a  strong  word.  It  implies  that 
the  mental  state  to  which  it  is  applied  has  become  fixed, 
permanent,  and  not  subject  to  change.  The  charge  here 
adopted  by  the  defendant  was  a  doubtful  equivalent  for 
that  statement  of  the  law  on  the  subject  which  is  fa- 
miliar to  the  profession  in  this  state,  and  we  are  not 
disposed  to  affirm  error  of  its  refusal. 

An  examination  of  the  record  discloses  such  conflict 
in  the  evidence  on  all  points  as  to  preclude  the  affirma- 
tive charge  upon  the  whole  case.  Charges,  other  than 
those  which  have  been  discussed,  amounted  to  directions 
to  the  jury  on  the  theory  that  plaintiff  had  introduced 
no  evidence  whatever  to  sustain  his  case.  Under  the 
rule  prevailing  in  this  state  in  respect  to  the  functions 
of  court  and  jury  in  the  determination  of  disputed  issues 
of  fact,  these  charges  were  properly  refused,  and  this, 
notwithstanding  our  opinion  that  upon  the  whole  evi- 
dence plaintiff's  case  was  so  thoroughly  uprooted  and 
overturned  that  the  verdict  of  the  jury  should  not  have 
been  allowed  to  stand  against  defendant's  motion  to 
set  it  aside,  as  against  the  great  weight  of  the  evidence. 

In  one  aspect  of  his  case,  plaintiff  claimed  that  de- 
fendant caused  a  dangerous  operation  to  be  performed 
upon  him,  after  assuring  him  that  the  operation  to  be 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  207 

[Robinson  v.  Grotwell.] 

performed  would  be  a  mere  trifle,  as  operations  go,  and 
would  involve  no  serious  consequences.  As  has  been 
stated,  the  operation  not  only  failed  to  relieve  plain- 
tiff's ailment,  but  left  behind  injurious  consequences  of 
its  own.  If  plaintiff's  contention  in  this  regard  be  true,, 
and  it  had  support  in  his  testimony,  defendant's  con- 
duct would  seem  to  be  indefensible.  The  cases  so  hold. 
—Mohr  V.  Williams,  95  Minn.  261,  104  N.  W.  12, 1  L.  R. 
A.  (N.  S.)  439,  111  Am.  St.  Rep.  462,  5  Ann.  Cas.  303, 
and  note.  But  a  careful  consideration  of  the  evidence 
leaves  us  with  an  abiding  conviction  that  the  verdict, 
if  rendered  on  this  aspect  of  the  case,  ought  not  to  be 
permitted  to  stand.  Defendant  was  a  reputable  phy- 
sician. He  had  attended  the  plaintiff  at  intervals  since 
the  latter's  childhood,  and  through  many  months  he  had 
treated  him  for  the  specific  disease  of  which  it  was  pro- 
posed to  relieve  him  by  the  operation  in  question.  He 
had  the  plaintiff's  confidence.  The  operation  was  per- 
formed in  the  presence  of  three  other  physicians,  nurses, 
and  three  brothers  of  the  plaintiff.  It  was  dangerous, 
difficult,  and  of  doubtful  result  at  best.  The  defendant 
and  two  of  the  other  physicians  swear  that  the  plaintiff 
was  specifically  informed  of  the  nature  of  the  operation 
which  it  was  proposed  to  perform.  The  fourth  was 
not  examined  on  this  point,  and  we  assume  that  he 
knew  nothing  of  the  preliminary  conferences  with  the 
patient.  It  is  an  undisputed  circumstance  of  great  and 
peculiar  weight  in  this  (*ase  that  nearly  a  year  elapsed 
after  the  operation  before  plaintiff,  or  any  one  for  him, 
intimated  that  he  had  a  grievance  by  bringing  this  suit 
or  otherwise,  and  that  in  the  meantime  plaintiff,  with- 
out a  word  of  complaint  or  reproach  for  the  great  wrong 
which  he  now  says  had  been  done  him,  returned  to  de- 
fendant for  treatment,  and  consulted  with  him  about 
having  the  operateion  repeated.    Perhaps  nothing  short 
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of  a  repetition  of  all  of  it  could  make  clear  how  great 
was  the  weight  of  the  testimony  against  the  plaintiff's 
contention.  The  wrong  attributed  to  the  defendant  was 
so  utterly  without  motive,  so  wide  a  departure  from  the 
principles  and  practices  of  an  honorable  profession,  the 
complaint  so  long  delayed,  and  the  general  lack  of  veri- 
similitude so  great,  that,  without  going  further  into 
detail,  and  after  indulging  that  large  intendment  in 
favor  of  the  verdict  of  the  jury  and  the  judgment  of  the 
trial  court  which  the  law  demands  of  this  court  on  ap- 
peal, we  state  our  conclusion  that,  if  the  verdict  in  this 
case  is  to  be  referred  to  that  theory  of  the  plaintiflE's 
case  now  under  consideration,  it  ought  to  have  been  set 
aside  on  the  defendant's  motion.  It  is  true  that  plain- 
tiff did  not  insist  upon  this  theory  of  his  case  without 
qualification,  for  he  testified,  as  an  alternative,  that  if 
he  was  informed  of  the  character  of  the  operation  he 
was  so  informed  after  his  faculties  had  been  so  benumbed 
by  an  opiate,  administered  by  the  defendant,  that  he 
could  not  and  did  not  understand  or  consent.  But  on 
this  point  the  evidence  was  equally  as  clear,  and  the  con- 
siderations referred  to  make  this  alternative  as  un- 
worthy of  belief  as  the  other. 

But  appellee  complained  in  the  court  below  that  the 
defendant  had  unskillfully  or  negligently  diagnosed  or 
treated  liis  case.  Of  error  in  diagnosis  there  is  not  a 
l)article  of  evidence.  As  for  any  unskillfulness  or  neg- 
ligence which  may  have  characterized  the  operation 
and  affected  its  results,  assuming,  for  the  argu- 
ment, that  the  jury  were  authorized  to  find  there 
was  such,  that  operation  was  not  performed  by  defend- 
ant, but  by  another  surgeon,  under  circumstances  which 
have  been  stated.  That  this  other  surgeon  did  perform 
the  operation,  proceeding  upon  his  own  judgment  as  to 
what  ought  to  be  done  and  how,  is  without  dispute.  The 
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defendant  took  part  to  the  extent  only  of  administering 
the  anaesthetic^  and  advising  that  the  effort  to  complete 
the  operation  be  abandoned  on  account  of  the  patient's 
ebbing  vitality.  There  is  no  suggestion  that  in  these 
things  he  showed  any  lack  of  skill  or  committed  any 
error.  Nor  is  there  any  suggestion  in  pleading  or  in 
proof  that  defendant  negligently  advised  the  employ- 
ment of  an  unskillful  or  incompetent  surgeon  to  per- 
form the  operation.  Under  these  circumstances,  the 
defendant  was  not  responsible  for  any  default  on  the 
part  of  the  operating  surgeon,  who  was  practicing  his 
profession  as  an  independent  agent. — Myers  v,  Holbom, 
58  N.  J.  Law,  193,  33  Atl.  389,  30  L.  E.  A.  345,  55  Am. 
St.  Eep.  606.  But  it  is  argued,  as  we  read  the  brief, 
that  defendant  contributed  to  the  result  of  the  operating 
i$urgeon*s  alleged  negligence  by  furnishing  an  inade- 
quately equipped  place  in  which  to  perform  the  opera- 
tion. This,  however,  leaves  the  question  at  issue  to 
depend  upon  defendant's  responsibility  for  the  operating 
siirgeon;  for,  if  the  condition  of  the  hospital  and  its 
equipment  was  such  as,  in  itself,  to  import  an  element 
of  negligence  or  unskillfulnes  into  an  operation  per- 
formed there,  the  responsibility  rested  upon  the  sur- 
geon, whose  judgment  determined  upon  and  directed 
the  operation.  Moreover,  the  medical  men  who  testified 
in  the  case  including  Dr.  Waldrop,  upon  whose  testi- 
mony plaintiff's  case  at  last  depended,  and  who  had 
p<*rformed  operations  there,  gave  their  approval  to  the 
hospital. 

There  seems  to  have  been  an  effort  to  fasten  responsi- 
bility upon  defendant  for  some  unskillfulness  or  neg- 
lect of  Dr.  Caldwell.  Dr.  Caldwell  was  associated  in 
business  with  the  defendant,  and  it  was  open  to  the  jury 
to  find  that  at  a  time  prior  to  the  operation  he  had  given 
the  plaintiff  some  unskillful  advice  about  his  case,  and 
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the  extent  and  character  of  the  operation  which  migiit 
be  expected  to  effect  a  cure.  But  that  was  one  reason 
why  the  defendant,  Caldwell,  and  the  operating  surgeon 
were  careful  afterwards  to  inform  plaintiff  of  the  true 
nature  of  the  operation.  Dr.  Caldwell  was  also  pres- 
ent at  the  operation,  and  lent  some  assistance;  but 
there  is  an  entire  absence  of  evidence  to  show  that  his 
advice  was  followed  in  any  particular,  or  that  he  was 
guilty  of  any  negligence  in  doing  what  it  fell  to  him 
to  do. 

On  consideration  of  the  whole  case  presented  by  the 
record,  which  contains  all  the  evidence,  we  conclude 
that  the  jury  were  more  moved  by  sympathy  for  plain- 
tiff, who  had  undergone  an  unsuccessful  operation,  than 
by  a  consideration  of  the  law  and  the  facts  upon  which 
the  results  should  have  been  made  to  turn.  There  is  no 
rule  of  responsibility  which  requires  of  the  physician 
or  surgeon  infallibility  in  the  diagnosis  or  treatment  of 
disease.— Famrtcfc  v.  Shipp,  169  Ala.  171,  52  South.  932. 
In  the  exercise  of  its  supervisory  power  over  the  find- 
ings of  a  jury,  the  court  should  proceed  with  great  cau- 
tion; but  it  should  leave  no  evident  mistake  unrighted. 
The  trial  judge  in  this  case  deferred  too  much  to  the 
jury's  finding.  The  judgment  should  have  been  set  aside 
on  the  defendant's  motion. 

Reversed  and  remanded.  All  the  Justices  concur, 
except  DowDELL^  C.  J.,  not  sitting. 
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Cooper,  et  al.  v.  Slaughter. 

Trespass  and  Trover. 
(Decided  January   18,  1912.    57  South.  477.) 

1.  Principal  and  Agent;  Trespass;  Complaint, — The  rule  being 
that  what  one  does  by  another  he  does  by  himself,  allegations  that 
defendant  committed  trespass  through  their  servants,  agents  or 
employees,  are  sulTlcient  under  counts  claiming  for  the  common 
law  trespass,  or  the  statutory  penalty  for  cutting  trees. 

2.  Pleading;  Demurrer;  Sufficiency. — Where  a  demurrer  is  inter- 
posed on  the  ground  that  certain  counts  did  not  allege  any  facts 
to  show  defendant's  liability  for  any  trespass  by  K  or  A,  the  de- 
murrer  is  general   and   cannot   be   considered. 

3.  Trial;  Reception  of  Evidence;  Conditional  Objection, — Where  a 
party  objected  to  evidence  unless  other  facts  are  shown,  tliis  is  a 
conditional  objection  and  will  not  support  error. 

4.  Same;  Discretion  of  Court, — The  acceptance  or  rejection  of  evi- 
dence not  strictly  in  rebuttal  is  within  the  sound  discretion  of  the 
trial  court 

5.  Same;  Statement  of  Ground. — The  statement  of  one  or  more 
grounds  of  objection  to  evidence  is  a  waiver  of  all  other  grounds 
not  stated. 

6.  Witnesses;  Examination;  Leading  Questions. — Whether  or  not 
a  court  will  permit  leading  questions  to  a  witness  Is  within  the 
sound  discretion  of  the  trial  court. 

7.  Boundaries;  Agreement;  Mutuality. — Where  plaintiff  testified 
to  the  authority  of  her  agent,  and  that  she  had  ratified  the  agree- 
ment, such  testimony  established  the  agreement  as  binding  on  her, 
and  the  mutual  promises  constituting  a  valuable  consideration.  It 
was  proper  to  admit  in  evidence  an  agreement  between  adjoining 
landowners,  signed  by  defendant  and  l)y  S  as  agent  for  plaintiff,  by 
which  the  parties  agreed  that  each  should  employ  a  surveyor  who 
should  jointly  locate  the  boundary  line,  and  that  they  should  abide 
by  the  line  so  established,  over  the  objection  by  defendant  that  it 
is  not  shown  to  be  binding  on  plaintiff  and  tliat  it  was  without 
consideration. 

8.  Same;  Necessity  of  Writing. — The  common  law  submission  to 
arbitration  of  a  disputed  boundary  line  need  not  be  In  writing  and 
may  be  made  in  writing  by  an  agent,  having  only  verbal  authority. 

9.  Same;  Evidence. — In  an  action  Involving  a  disputed  boundary 
It  was  not  error  to  permit  a  party  to  show  an  instance  in  which  her 
agent  objected  to  the  presence  on  the  disputed  strip  of  a  party  who 
had  purchased  from  the  opposite  party,  as  It  t)ore  on  the  question 
of  possession  and  control. 
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10.  Same;  Maps. — It  was  competent  to  introduce  in  evidence  maps 
made  jointly  by  two  surveyqre  selected  by  the  parties  to  determine 
the  true  boundary  line,  slncie  apparently,  the  agreement  was  bind- 
ing, and  based  on  mutual  promises. 

11.  Same;  Agreement. — Where  the  action  involved  a  disputed  boun- 
dary line  and  there  was  evidence  of  an  agreement  apparently  bind- 
ing on  both  parties  to  appoint  surveyors  and  abide  by  their  decision, 
it  was  not  error  to  charge  that  if  the  Jury  believe  that  defendant 
made  an  agreement  with  plaintiif  to  have  the  line  ascertained  by 
a  survey,  the  Jury  might  consider  the  agreement  In  connection  with 
the  other  evidence  in  the  case  to  determine  whether  or  not  defend- 
ant's possession  of  the  disputed  strip  had  been  adverse. 

12.  Same;  Instructions, — A  charge  asserting  that  if  the  jury  be- 
lieved that  a  boundary  line  was  In  dispute,  and  that  the  adjoining 
owners  caused  it  to  be  established  and  acquiesced  In  the  line  as 
established,  plaintiff  would  be  deemed  the  owner  of  all  lands  up  to 
such  line,  was  correct,  since  the  word  "deemed"  is  equivalent  to 
the  word  "presumed"  and  the  word  "acquiesce"  not  necessarily 
meaning  only  momentary  acquiescence. 

13.  Evidence;  Opinion, — Possession  being  a  fact  to  which  a  witness 
may  testify  It  is  proper  to  ask  a  witness  as  to  who  was  in  actual 
possesison  of  certain  lands. 

14.  Same;  Declaration  as  to  Boundary. — In  an  action  of  trespass 
involving  the  location  of  a  boundary  line,  cross  examination  of  a 
defendant  as  to  acts  and  declarations  of  a  co-defendant  concerning 
the  location  of  the  boundary,  and  cross  examination  of  defendant's 
witnesses  relative  to  the  same  matter,  was  proper  as  bearing  on  the 
character  of  the  co-defendant's  possession. 

15.  Adverse  Possession;  Character;  Evidence. — ^The  submission  to 
arbitration  of  a  disputed  strip,  although  no  certificate  of  award  has 
ever  been  made,  when  executed  by  an  actual  survey.  Is  also  com- 
petent as  bearing  on  the  location  of  the  true  boundary. 

16.  Same;  Disputed  Boundary. — Where  two  adjoining  landowners 
claim  to  a  certain  line,  believing  it  to  be  the  true  boundary  line,  and 
Intending  to  claim  only  to  the  true  line,  and  It  afterwards  devel- 
oped that  the  line  to  which  they  claimed  Is  not  the  true  line,  their 
holding  cannot  be  said  to  be  adverse. 

17.  Same;  Actual  Possession;  Instruction. — Where  the  action  was 
for  trespass  involving  a  disputed  boundary  line,  and  defendant  by 
plea  set  up  adverse  possession  and  ownership,  and  it  was  admitted 
by  the  parties  In  open  court  that  defendants  were  the  owners  of 
section  45,  and  that  plaintiff  was  the  owner  of  section  46,  a  charge 
asserting  that  If  the  disputed  strip  was  in  section  46.  the  jury 
could  not  find  defendant  to  have  been  in  adverse  possession  unless 
such  possession  was  actual,  was  proper,  since  the  plea  of  owner- 
ship to  section  46  was  refuted  by  the  admission  of  defendant's 
ownership  of  section  45,  and  it  was  Incumbent  on  defendants  to 
prove  their  plea  of  adverse  possession. 

18.  Appeal  and  Error;  Harmless  Error;  Evidence. — Overruling  a 
valid  objection  to  a  question  not  answered  by  a  witness  or  answered 
favorably  to  the  party  objecting,  is  not  prejudicial  error. 
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19.  Same. — Where  there  was  an  apparently  binding  agreement  in 
evidence  and  one  of  the  surveyors  had  already  testified  a  map  made 
or  purporting  to  have  been  made  by  two  surveyors  chosen  under 
said  agreement  was  properly  admitted  over  the  objection  that  it  was 
not  made  under  an  agreement  binding  on  the  party  objecting,  al- 
though it  added  nothing  to  the  testimony  of  the  surveyor. 

20.  Same;  Harmless  Error;  Instruction. — Where  the  parties  by 
admission  in  open  court  limited  the  issues  to  the  question  of  title, 
a  charge  relating  only  to  the  question  of  possession  was  harmless, 
if  erroneous,  especially  where  the  jury,  by  their  verdict  disregarded 
the  common  law  action. 

21.  Same, — Where  the  party  complaining  of  the  obstruction  did 
not  ask  an  explanatory  charge,  it  is  not  error  to  reversal  to  give 
a  charge  which  is  not  erroneous  if  construed  in  a  certain  way,  al- 
though it  might  be  erroneous  if  construed  in  another  way. 

22.  Same;  Review. — Objections  not  taken  in  the  court  below  can» 
not  be  considered  on  appeal. 

AppEiAL  from  Washington  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Action  by  Mrs.  Mary  E.  Slaughter  against  J.  M. 
Cooper  and  another  in  trespass  and  for  the  statutory 
penalty  for  cutting  trees.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

The  pleadings  are  sufficiently  noted  in  the  opinion. 
The  following  are  the  assignments  of  error  referred  to 
in  the  opinion:  (5)  In  overruling  defendants'  objec- 
tion to  the  following  question,  put  to  the  witness  Mary 
E.  Slaughter,  in  the  management  of  certain  lands  in 
this  county.  (6)  "Did  you  send  Mrs.  Slaughter  here 
to  Mobile,  ♦  ♦  ♦  and  to  take  what  steps  as  was 
necessary  to  adjust  that  dispute?"  (7)  To  Bill  King: 
"Did  you  ever  cut  any  pine  trees?"  (8)  To  the  same 
witness:  "As  a  matter  of  fact,  did  not  Mr.  Slaughter 
tell  you  that  the  line  was  a  great  way  up?"  (9)  Set 
out  in  opinion.  (10)  The  map.  (12)  Question  to  E. 
M.  Slaughter:  "Did  you  ever  take  any  steps  to  keep 
trespassers  off  this  disputed  zone?"  (15)  To  witness 
Pelham:  "You  are  the  owner  of  some  adjacent  land 
south  of  section  45,  land  that  adjoins  section  45  on  the 
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south?"  (16)  To  the  witness  Coates:  "Did  you  ever 
hear  of  Capt.  Cooper  claimiDg  some  land  on  the  south 
end  of  section  45,  in  the  town  of  St.  Stephens?"  (18) 
To  Mrs.  Cooper :  "Have  you  ever  claimed  that  the  south 
boundary  line  of  section  45,  as  you  now  claim  it,  was 
incorrect?"  (19)  To  the  same  witness :  "Did  you,  or 
Capt.  Cooper,  so  far  as  you  know,  go  to  Mobile  for  the 
purpose  of  employing  a  lawyer  to  reclaim  the  property 
that  was  given  to  you  on  the  south  part  of  section  45?" 
(20)  To  the  witness  Turner:  "When  was  that,  Mr. 
Turner;  about  when?"  (21)  Same  witness:  "Did  Mrs. 
Cooper  know  of  your  employment?"  (22)  To  the  same 
witness :  "Mr  Turner,  did  you  ever  hear  anything  of  an 
old  line  Mr.  Cooper  claims  as  having  been  recognized 
for  a  number  of  years?"  (24)  Same  witness:  "Now, 
don't  you  remember  exactly  when  it  was;  that  is,  to  the 
best  of  your  judgment,  how  long  it  has  been?"  (25)  To 
the  witness  Williams :  "Did  Capt.  Cooper  ever  tell  you 
that  you  must  pay  him  rent  for  the  place  on  which  you 
are  living?" 

The  following  charges  were  given  for  the  plaintiff: 
(1)  "If  the  jury  believe  from  the  evidence  that  the  de- 
fendant J.  M.  Cooper  made  an  agreement  with  the  plain- 
tiff to  have  the  line  dividing  the  northern  portion  of 
section  45  and  the  southern  portion  of  section  46,  town- 
ship 7,  range  1  west,  ascertained  by  a  survey,  the  jury 
may  look  to  such  an  agreement,  in  connection  with  all 
the  other  evidence,  in  determining  whether  the  posses- 
sion of  the  defendants  has  been  adverse  or  not."  (3) 
"The  court  charges  the  jury  that  if  two  adjacent  land- 
owners claim  up  to  a  certain  line,  believing  it  to  be  the 
true  line,  and  intending  to  claim  only  to  the  true  line, 
wherever  the  true  line  may  be,  and  it  afterwards  de- 
velops that  the  line  to  which  they  claim  is  not  the 
true  line,  then  their  holding  is  not  adverse."     (2)  "The 
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court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  boundary  line  in  question  was  in  dis- 
pute, and  that  the  adjoining  owners  caused  said  line  to 
be  established,  and  that  they  acquiesced  in  said  line, 
then  the  plaintiff  would  be  deemed  to  be  the  owner  of 
all  lands  north  of  the  line  so  established,  lying  in  sec- 
tion 46,  township  7,  range  1  west.-'  (4)  "If  you  believe 
from  the  evidence  that  the  strip  of  land  in  question  is 
in  section  46,  township  7,  range  1  west,  Washington 
county,  Ala.,  then  you  cannot  find  that  the  defendants, 
or  either  of  them,  was  in  the  adverse  possession,  unless 
you  ai'e  reasonably  satisfied  from  the  evidence  that  such 
possession  was  actual."  (5)  "The  court  charges  the 
jury  that,  before  you  can  find  for  the  defendant  under 
pleas  numbered  2,  3,  and  5,  you  must  be  reasonably 
satisfied  from  the  evidence  that  the  defendants  were  in 
possession  of  all  of  section  46,  township  7,  range  1  west, 
in  Washington  county,  Ala." 

FiTTS  &  Lbigh^  and  Goedon  &  Eddington,  for  appel- 
lant The  1st,  2nd,  3rd  and  4th  assignments  of  error 
are  sustained  by  the  case  of  Williams  v.  Hendricks.  115 
Ala.  278.  The  9th  assignment  is  error. — Wigmore  on 
Evi.,  sec.  793-4.  The  10th  assignment  of  error  is  well 
taken. — Htein  v.  Ashby,  24  Ala,  521;  Nolan  v.  Palmer^ 
21  Ala.  66;  Cnndiff  v.  Ormes,  7  Port.  58;  Avery  v. 
Hearcy,  50  Ala.  54;  Clements  v.  Pearce,  63  Ala.  284; 
Campbell  v.  State,  23  Ala.  44.  The  witness  was  im- 
properly allowed  to  state  who  was  in  actual  possession 
of  the  land. — Davis  v.  Arnold,  143  Ala.  230 ;  Clither  v. 
Fenner,  106  Am.  St.  Rep.  978;  Woodstock  Co,  v.  Rob- 
erts, 89  Ala.  436;  Warren's  case,  91  Ala.  533.  There 
was  no  question  of  possession,  but  one  strictly  and  ex- 
clusively of  ownership  involved,  and  hence,  there  was 
error  in  admission  of  evidence  as  to  the  course  taken 
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by  plaintiflf  with  respect  to  others  intruding. — L.  d  Hi. 
V.  Hill,  115  Ala.  334;  Davis  v.  Arnold,  supra.  The 
charge  complained  of  in  the  26th  assignment  is  bad. — 
Section  6035,  Code  1907,  and  annotations;  66  L.  R.  A. 
934.  The  charge  pointed  out  in  the  27th  assignment  is 
bod. — Authorities  next  above  and  Oravelee  v.  Williams, 
112  Ala.  539.  The  same  is  true  of  the  charge  pointed 
out  by  the  28th  assignment. — Green  v.  The  State,  97 
Ala.  60. 

TuKNBE,  Wilson  &  TuoKia,  for  appellant.  Bach 
count  of  the  complaint  claiming  the  statutory  penalty 
is  mmcient— Turner  C.  Co.  v.  Glover,  101  Ala.  289; 
Roger  v.  Brooks,  99  Ala.  31.  The  agreement  was  prop- 
erly admitted  in  evidence. — 5  Cyc.  930;  31  Cyc.  1227; 
Hess  V.  Rutter,  117  Ala.  525;  Richmond  L.  d  M.  Wks. 
V.  Moragne,  119  Ala.  80.  The  map  was  properly  ad- 
mitted in  connection  with  the  surveyor's  evidence. — 
Driver  v.  King,  40  South.  315;  Burton  v.  The  State, 
115  Ala.  9.  A  witness  may  state  who  is  in  actual  pos- 
session of  land. — Steed  v.  Knowles,  97  Ala.  573 ;  Dorian 
V.  Wescovitch,  140  Ala.  283.  Adverse  possession  was 
not  established. — Goodson  v.  Brothers,  111  Ala.  589;  1 
Cyc.  999,  and  1027.  Oral  agreements  between  joint 
owners  establishing  a  boundary  line  are  not  prohibited 
by  the  statute  of  frauds. — Shaw  t\  The  State,  125  Ala. 
80;  5  Cyc.  931.  It  will  be  presumed  that  the  agreed 
line  was  the  true  line  according  to  the  original  location. 
—5  Cyc.  933. 

SOMERVILLE,  J. — The  complaint  is  in  six  counts, 
of  which  the  first,  third,  and  fifth  are  framed  under  the 
statute  to  recover  the  penalty  for  willfully  and  know- 
ingly cutting  five  pine  trees,  the  property  of  plaintiff 
on  section  46,  township  7  N.,  range  1  W.,  Washington 


Digitized  by  VjOOQIC 


176.]  OF  ALABAMA.  217 

[CJooper,  et  al.  v.  Slaughter.] 

county,  Ala.  The  first  count  charges  the  cutting  to 
the  defendants;  the  second  charges  it  to  the  defendants 
through  their  agents,  servants,  or  employees;  and  the 
fifth  charges  that  defendants  caused  one  Bill  King  and 
one  Lev  Anderson  to  do  the  cutting.  The  second,  fourth, 
and  sixth  counts  are  in  common-law  trespass,  with  the 
same  variations  noted,  respectively,  as  to  the  first,  third, 
and  fifth  counts. 

Defendants  demurred  to  the  third  and  fourth  counts 
collectively,  and  also  to  the  fifth  and  sixth  counts  col- 
lectively, on  the  grounds  (1)  that  they  "do  not  allege 
that  said  parties  were  acting  within  the  scope  of  their 
authority;"  and  (2)  that  they  "do  not  allege  any  facts 
to  show  defendants  liable  for  any  trespass  by  Bill  King 
or  Lev  Anderson."  The  demurrers  were  overruled,  and 
in  this  there  was  no  error.  Had  the  third  and  fourth 
counts  averred  simply  that  the  agents  or  servants  of 
defendants  willfully  and  knowingly  cut  the  trees,  or 
trespassed  on  the  land,  the  first  ground  of  the  demurrer 
would  doubtless  have  been  well  taken.  But  the  aver- 
ments are  that  defendants  did  those  acts  through  their 
agents  or  servants.  This  was  sufficient;  for,  "Qui  facit 
per  alium,  facit  per  se."  For  the  same  reason,  this 
ground  of  demurrer  is  still  more  patiently  bad  as  ap- 
plied to  the  fifth  and  sixth  counts.  The  second  ground 
is  general,  and  could  not,  for  that  reason,  be  considered. 

With  respect  to  those  assignments  of  error  based  on 
the  rulings  of  the  trial  court  on  the  evidence,  the  fol- 
lowing principles  are  settled: 

(1)  When  a  party  objects  to  a  question,  unless  other 
facts  are  shown,  this  is  but  a  conditional  objection,  and 
for  overruling  it  the  trial  court  cannot  be  put  in  error. 

(2)  The  permission  of  leading  questions,  and  the 
acceptance  or  rejection  of  evidence  not  strictly  in  re- 
buttal, are  within  the  sound  discretion  of  the  trial 
court. 
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(3)  The  statement  of  one  or  more  grounds  of  ob- 
jection is  a  waiver  of  all  other  grounds  not  stated. 

(4)  Overruling  a  valid  objection  to  a  question  not 
responded  to  by  the  witness,  or  else  answered  favorably 
to  the  objector,  is  not  prejudicial  error. 

One  or  another  of  these  principles  will  condemn  the 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  twelfth,  fif- 
teenth, sixteenth,  eighteenth,  nineteenth,  twentieth, 
twenty-first,  twenty-second,  twenty-fourth  and  twenty- 
fifth  assignments  of  error. 

The  ninth  assignment  relates  to  the  admission  in  evi- 
dence of  a  written  agreement,  purporting  to  be  between 
J.  M.  Cooper,  one  of  the  defendants,  and  E.  M.  Slaugh- 
ter, "as  agent  for  Mrs.  M.  E.  Slaughter,"  the  plaintiff, 
and  purporting  to  be  signed  by  "J.  M.  Cooper"  and  "E. 
M.  Slaughter,  Agent."  The  substance  of  the  agreement 
was  that,  to  settle  an  existing  dispute  between  them  as 
to  the  boundary  between  sections  45  and  46,  and  to 
establish  a  correct  line,  each  party  should  employ  a 
surveyor  who  should  jointly  locate  said  line,  and  that 
they  should  abide  by  the  line  thus  established,  and  that 
all  disputes  as  to  former  lines  should  be  thereby  set- 
tled. The  objections  to  its  introduction  were,  in  sub- 
stance, that  it  was  not  shown  to  be  binding  on  the  plain- 
tiff;  and  hence  was  not  binding  on  the  defendants,  and 
was  without  any  expressed  considerations.  The  answer 
to  these  objections  is  (1)  that  the  plaintiff  had  already 
testified  to  the  full  authority  of  her  agent,  E.  M.  Slaugh- 
ter, to  represent  her  in  the  adjustment  of  the  dispute, 
and  that  she  had  ratified  this  agreement;  and  (2)  the 
mutual  promise  to  abide  by  the  result  was  a  sufficient 
consideration  for  the  agreement. 

The  agreement  was  evidently  designed  as  a  common- 
law  submission  for  arbitration  and  award;  and,  the 
issue  being  merely  a  disputed  boundary,  no  writing  was 
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neceHSSLTj.—Shaw  v.  State,  125  Ala.  80,  28  South.  390. 
Hence,  though  the  agreement  was  in  fact  in  writing,  it 
could  be  made,  on  behalf  of  the  principals,  by  their 
authorized  agents  without  any  written  authority.  Had 
this  agreement  been  fully  executed  by  the  cerfi/ication  by 
the  arbitrators  of  the  line  established  by  them,  it  seems 
that  this  would  have  been  comtlusive  of  the  whole  dis- 
pute, and  would  have  settled  the  issues  of  this  case  in 
favor  of  the  plaintiff,  operating  by  way  of  estoppel 
against  the  defendant's  contentions. — Shaw  v.  State, 
125  Ala.  80,  28  South.  390;  Moore  v.  Helms,  74  Ala. 
368;  Burrus  v.  Meadors,  90  Ala.  140,  7  South.  469.  A 
copy  of  a  paper,  purporting  to  be  the  certificate  of  the 
arbitrators  as  to  the  line  established  by  them,  is  incor- 
porated in  the  transcript,  and  marked  "Exhibit  C." 
But  it  nowhere  appears  that  the  certificate  was  intro- 
duced in  evidence;  and  hence  we  cannot  consider  it 
here  for  any  purpose.  Nevertheless  the  agreement  was 
in  any  case  competent  as  an  admission  by  Cooper  to 
show  the  character  of  Cooper's  claim  to  the  disputed 
strip,  and  whether  his  asserted  possession  was  or  had 
been  with  the  intention  of  claiming  it  absolutely,  re- 
gardless of  the  true  boundary,  or  only  in  case  it  lay 
within  his  true  boundary,  and  was  a  part  of  his  section 
45.  For  this  was  one  of  the  decisive  issues  in  the  case 
as  framed  by  the  pleadings.  It  was  also,  when  executed 
by  an  actual  survey  and  location,  as  was  the  case  here 
competent  to  show  the  location  of  the  true  boundary 
and  might  be  strongly  persuasive,  if  not  conclusive 
upon  the  issue.  And  we  may  add,  as  long  as  it  was  ac 
quiesced  in,  it  would  be  presumed  to  be  the  true  boun 
dary. 

It  is  now  argued  that  the  paper  in  question  was  not 
identified  by  any  witness.  This  objection,  if  valid,  was 
not  made  in  the  court  below,  and  cannot  be  here  con- 
sidered. 
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The  tenth  assigDment  relates  to  a  map  of  sectioD  45 
and  its  environments,  purporting  to  be  made  by  the 
two  surveyors  chosen  to  establish  the  disputed  line.  It 
may,  perhaps,  be  conceded  that  this  map  threw  no 
light  on  the  issues  before  the  jury,  or  at  least  added 
nothing  of  value  to  the  testimony  of  Nichol,  one  of  the 
surveyors.  If  so,  its  admission  was  harmless  to  the  de- 
fendants. However,  the  only  objection  made  to  its  in- 
troduction was  that  "it  was  made  under  an  agree- 
ment which  is  not  binding  on  the  defendant."  The 
objection  was  not  good,  in  view  of  the  fact  that  an  ap- 
parently binding  agreement  was  actually  in  evidence; 
and  other  grounds  of  objection,  if  any  there  were,  were 
waived. 

Possession  is  a  collective  fact  to  which  a  witness  may 
testify;  hence  there  was  no  error  in  overruling  defend- 
ants' objection  to  the  question  to  K  M.  Slaughter,  "Who 
was  in  actual  possession  of  section  46/'  etc? — Wood- 
stock V.  Roberts,  87  Ala.  436,  6  South.  349;  Carl  v. 
State,  125  Ala.  89,  28  South.  509.  Moreover,  the  wit- 
ness had  already  stated  that  the  plaintiff  was  in  posses- 
sion, and  this  question  was  only  cumulative. 

Plaintiff  was  allowed  to  show  a  particular  instance 
in  which  her  agent  objected  to  the  presence  on  the  dis- 
puted strip  of  an  alleged  trespasser  who  had  purchased 
from  Cooper,  followed  by  an  agreement  permitting  him 
to  remain.  Defendants'  general  objection  to  the  ques- 
tion was  overruled.  As  an  act  of  possession  and  con- 
trol, the  facts  stated  were  relevant  and  competent  under 
the  issues  as  framed.  Defendants'  motion  to  exclude 
the  evidence,  on  the  ground  that  plaintiff  had  not  made 
out  a  prima  facie  case,  was  properly  overruled. 

The  acts  and  declarations  of  J.  M.  Cooper,  one  of  the 
defendants,  with  respect  to  the  boundary  between  sec- 
tions 45  and  46  and  its  proper  location,  were  clearly 
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relevant,  as  bearing  upon  the  character  of  his  posses- 
sion of  the  disputed  strip,  and  the  intent  with  which  it 
was  held  by  him.  Hence  plaintiff  was  properly  allowed, 
on  cross-examination,  to  ask  Cooper's  wife,  his  co-de- 
fendant, if  Cooper  had  hired  a  surveyor  "to  run  out  his 
holdings."  And  also  to  ask  defendants'  witness  Tur- 
ner, who  had  surveyed  section  45  at  the  instance  of 
J.  M.  Cooper,  as  to  the  latter's  statements  made  and 
instructions  given  to  him  at  the  time  in  regard  to  the 
running  of  the  lines.  These  considerations  dispose  of 
the  eleventh,  thirteenth,  fourteenth,  seventeenth,  and 
twenty-third  assignments. 

Besides  the  general  issue,  the  defendants  pleaded  spe- 
cifically (2)  "that  they  are  the  owners  of  the  property 
described  in  the  complaint;"  (3)  "that  they  have  been 
in  open,  notorious,  peaceable,  adverse,  and  hostile  pos- 
session of  said  property  for  a  period  of  over  ten  years; 
(4)  "that  there  has  been  no  timber  cut,  as  described  in 
said  complaint,  beyond  a  boundary  line  acquiesced  in  by 
plaintiff  and  defendants  as  the  true  dividing  line  for  a 
period  of  many  years;"  (5)  "that  they  have  been  in 
adverse  possession  of  the  property  described  in  the  com- 
plaint, under  color  of  title,  for  a  period  of  over  10 
years."  The  bill  of  exceptions  contains  this  recital: 
"It  is  admitted  in  open  court  that,  for  the  purpose  of 
this  trial,  the  plaintiff  admits  that  the  defendant  is  the 
owner  of  section  45,  township  7,  range  1  W. ;  and  the 
defendant  admits  that  the  plaintiff  is  the  owner  of  sec- 
tion 46,  township  7,  range  1  W.;  that  section  46  lies 
north  of  section  45 ;  that  the  land  in  dispute,  or  the  line 
in  dispute,  is  the  line  dividing  and  is  the  south  boundary 
line  of  46  and  north  boundary  of  45;  the  plaintiff  con- 
tending that  the  timber  in  controversy  was  cut  on  46, 
and  the  defendant  contending  that  it  was  cut  on  45." 
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This  admission  being  conclusive  as  to  the  facts  re- 
cited, the  only  remaining  issue  for  the  jury  to  deter- 
mine, under  counts  1,  3,  and  5  for  statutory  damages, 
was  whether  the  trees  in  question  were  willfully  and 
knowingly  cut  north  of  the  line  that  properly  divides 
sections  45  and  46.  If  cut  to  the  north  plaintiff  was 
entitled  to  recover,  and  if  cut  to  the  south  the  defend- 
ants were  entitled  to  a  verdict,  on  the  undisputed  evi- 
dence. It  is  conceded  by  appellants  that  the  verdict  of 
the  jury  was  for  statutory  damages  only,  and  not  for 
common-law  trespass.  Indeed,  the  fact  is  sufficiently 
evident,  since  the  verdict  was  for  $50.00  (for  five  trees, 
at  $10  each),  and  only  |10  was  claimed  for  the  trespass. 

Exception  is  taken  to  the  giving  of  five  written 
charges  at  the  instance  of  plaintiff,  which,  for  conven- 
ience, we  number  consecutively. 

Charge  1  asserts  a  correct  proposition  of  law,  and  giv- 
ing it  was  not  erroneous  on  any  theory  of  the  case. — 
Walker  v.  Wyman,  157  Ala.  478,  47  South.  1011,  and 
cases  cited. 

Charge  2  asserts  a  correct  proposition  of  law;  for, 
if  a  disputed  boundarj^  be  established  by  the  agreement 
of  the  parties,  in  which  they  acquiesce,  then  each  is  pre- 
sumed prima  facie  to  own  up  to  the  line  of  his  side. 
"Deemed,"  as  used  in  this  charge,  is  clearly  the  equiv- 
alent of  "presumed'';  nor  does  "acquiesce^'  mean  neces- 
sarily onhj  for  a  moment.  If  these  terms  had  any  tend- 
ency to  mislead  in  these  respects,  an  explanatory  charge 
should  have  been  requested.  Moreover,  the  charge  limits 
the  presumption  of  ownership  to  land  lying  in  section 
46 — a  fact  conclusively  admitted  by  the  admission  re- 
cited above. 

Charge  3  asserts  a  correct  proposition  of  law;  there 
being  no  evidence  that  defendants  had  any  color  of 
title  to  any  part  of  section  46. 
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Charge  4  is  not  erroneous,  for  the  following  reasons : 
(1)  The  plea  of  ownership  set  up  in  plea  to  the  whole  of 
section  46  described  in  the  complaint  is  conclusively 
refuted  by  the  admission  referred  to  above.  (2)  If 
this  admission  leaves  any  vitality  in  pleas  3  and  5,  and 
we  think  it  does  not  as  to  the  statutory  counts,  it  was 
nevertheless  incumbent  upon  defendants  to  prove  the 
pleas  as  framed,  and  this,  on  the  undisputed  evidence, 
they  did  not  even  pretend  to  do. 

Charge  5,  whether  right  or  wrong,  as  it  related  only 
to  possesison,  cannot  furnish  a  predicate  for  reversible 
error;  for  that  issue  was,  by  the  formal  admission  of 
defendants,  eliminated  from  consideration  under  the 
statutory  counts,  and  by  the  verdict  of  the  jury  the 
trespass  counts  were  disregarded.  However,  we  think 
the  charge  is  a  correct  statement  of  the  law  if  by  "dis- 
puted posesssion"  is  meant — as  may  well  be  the  case — 
a  visibly  contested  possession.  And,  although  the  words 
mdy  mean  only  a  verbally  disputed  possession,  such  a 
meaning  will  not  be  imputed  for  the  purpose  of  putting 
the  trial  court  in  error.  Defendants  should  have  asked 
for  an  explanatory  charge,  if  they  feared  the  mislead- 
ing tendency  of  the  language  used. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdeli^, 
C.  J.,  not  sitting. 
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Killlan  v.  Kllllan,  et  al. 

!  Damages  for  Diverting  Water. 

(Decided  February  8,  1912.    57  South.  825.) 

1.  Waters  and  Water  Courses;  Diversion;  Surface  Water;  Evi- 
dence.— The  evidence  stated  and  held  insufficient  to  sustain  counts 
charging  wrongful  diversion  of  a  stream  from  Its  natural  course, 
causing  it  to  flow  over  and  across  plaintiff*s  land,  or  that  the  flow 
of  surface  water  has  been  changed. 

2.  Same;  Injury  to  Servient  Tenement. — ^The  evidence  examined 
and  held  insufficient  to  sustain  a  count  charging  Injury  to  a  spring 
and  water,  and  to  plaintiff's  farm. 

3.  Same;  Pollution. — A  landholder  may  not  place  anything  In 
either  percolating  water  or  that  which  is  gathered  in  defined  and 
known  surface  streams  which  will  pollute  the  wells  or  springs  of 
his  neighbor. 

4.  Same;  Drainage. — An  upper  landowner  may  drain  and  ditch 
his  land  provided  he  does  so  with  a  prudent  regard  for  the  welfare 
of  lower  owners,  and  that  he  does  no  more  than  concentrate  the 
water  and  cause  it  to  flow  more  rapidly  and  in  greater  volume  on 
the  Inferior  heritage,  and  it  is  usually  a  question  for  the  jury 
wiiether  the  use  made  was  reasonable. 

5.  Same. — In  an  action  for  deflecting  water  into  a  sinkhole  whence 
it  flowed  by  underground  channels  into  plaintiff's  spring,  It  was  a 
question  for  the  jury  whether  the  disposition  of  the  water  by  the 
defendant  was  a  prudent  and  proper  one  to  protect  his  own  prop- 
erty, and  whether  it  was  with  a  proper  regard  to  the  interest  of 
plaintiff,  a  lower  owner. 

0.  Same;  Natural  Channel;  What  Constitutes. — The  fact  that  wa- 
ter flows  naturally  through  a  channel  will  not  make  it  a  known 
and  well  defined  channel. 

7.  Same;  Pollution;  Acts  of  Dominent  Owners. — To  render  an 
upper  owner  liable  to  the  lower  owner  for  pollution  of  a  spring  by 
diverting  waters  into  a  sinkhole,  it  must  be  shown  that  the  water 
falling  into  the  hole  passed  through  the  spring,  and  that  the  water 
would  not  pass  into  the  sinkhole  but  for  the  acts  of  such  upper 
owner. 

8.  Same;  Burden  of  Proof. — The  burden  of  showing  that  the 
spring  was  damaged  by  the  act  or  agency  of  the  upper  owner  is 
upon  the  lower  owner  suing  for  such  pollution. 

9.  Same;  Action;  Parties. — Where  the  defendant  neither  owned 
any  interest  in  the  land  on  which  the  sink  hole  was  located,  In 
which  the  waters  were  claimed  to  have  been  diverted,  nor  directed 
nor  authorized  the  act  in  question,  no  recovery  can  be  had  against 
him  for  diverting  surface  water  and  polluting  a  spring. 
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10.  Same;  Instructions. — Whether  or  not  the  defendant,  an  npper 
owner,  knew  that  the  water  diverted  would  flow  into  plalntiff^s 
spring  was  for  the  jury  in  determining  whether  the  disposition  of 
the.  water  was  prudent  and  with  due  regard  to  the  interest  of  the 
plaintiff,  and  an  instruction  asserting  that  a  lack  of  knowledge  would 
not  relieve  the  defendant  from  llabilitj-  was  misleading. 

11.  f^ame. — Where  the  action  was  for  deflection  of  surface  water 
into  a  sink  hole,  causing  injury  to  plaintiff's  spring,  an  instruction 
asserting  that  in  law  a  known  and  well-defined  channel  is  a  channel 
through  which  water  naturally  flows,  was  abstract. 

12.  Damages;  Pollution;  1)ama{/es  Rrcorcrahle. — Damages  to  a 
spring  caused  by  the  diversion  of  surface  water  into  a  sinkhole  are 
such  damages  as  have  accrued  prior  to  the  bringing  of  the  action ; 
damages  accruing  since  the  commencement  of  the  action  are  not 
recoverable. 

Appeal  from  DeKalb  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  W.  E.  Killian  against  O.  W.  Killian  and 
another.  Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  facts  sufficiently  appear  from  the  opinion  of  the 
court.  The  following  is  the  oral  charge  of  the  court 
excepted  to:  "If  Kenneth  Killian,  by  building  a  rock 
wall  or  doing  any  other  act,  caused  more  water  to  flow 
into  the  hole  than  otherwise  would  have  done  so,  and 
he  knew,  or  had  knowledge  to  lead  him  to  believe,  at 
the  time,  that  the  water  would  go  into  an  underground 
channel  leading  to  plaintiff's  spring,  and  that  it  would 
flow  into  plaintiff's  spring  and  injure  it,  and  did  so 
injure  it,  then  the  defendant  Kenneth  Killian  would 
be  liable;  otherwise  not." 

The  following  charges  were  refused  to  the  plaintiff: 
(1)  "The  court  charges  the  jury  that  in  law  a  known 
and  well-defined  channel  is  a  channel  through  which 
water  naturally  flows."  (2)  "The  court  charges  the 
jury  that  the  fact,  if  it  be  a  fact,  that  defendant  Ken- 
neth Killian  did  not  know  that  the  water,  diverted 
from  the  natural  channel  and  cauesd  to  run  into  the  sink 
hole,  flowed  or  would  flow  into  plaintiff's  spring,  does 
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not  relieve  him  from  liability,  if  the  water  was  thus 
diverted  to  an  underground  channel  which  connected 
with  plaintiff's  spring."  (3)  "The  court  charges  the 
jury  that  if  defendant  Kenneth  Killian,  by  constructing 
a  stone  wall  or  other  means,  diverted  a  stream  from  its 
natural  channel,  or  a  part  of  a  stream,  and  this  water 
flowed  through  an  underground  channel  and  into  plain- 
tiff's spring,  and  that  if  this  (aused  injury  and  damage 
to  the  spring,  then  the  plaintiff  is  entitled  to  a  verdict 
for  such  damages  as  the  evidence  may  show  he  is  en- 
titled to."  (4)  "If  you  are  satisfied  from  the  evidence 
that  the  defendant  knowingly  diverted  the  water  from 
his  land  into  a  subterranean  stream  forming  plaintiff's 
spring,  and  that  said  spring  was  thereby  damaged  or 
impaired,  the  defendant  would  be  liable  in  such  damages 
in  such  sum  as  you  may  determine  the  evidence  war- 
rants, not  exceeding  the  sum  claimed  in  the  complaint." 
The  following  charges  were  given  for  the  defendants : 
(1)  "The  court  charges  the  jury  that,  tefore  they  can 
find  for  the  plaintiff,  they  must  believe  from  the  evi- 
dence that  the  water  which  flows  into  the  sink  hole 
passes  through  Killian 's  spring,  and  that  the  water 
would  not  have  passed  into  the  sink  hole,  had  it  not 
been  for  the  work  done  on  said  sink  hole  by  the  defend- 
ants, or  because  of  the  rock  wall  or  levee  constructed 
by  defendants."  (2)  "The  court  charges  the  jury  that, 
if  they  believe  the  evidence  in  this  case,  they  cannot  find 
for  the  plaintiff  under  count  2  of  the  complaint."  (3) 
"The  court  charges  the  jury  that,  if  they  believe  from 
the  evidence  that  at  the  time  of  the  building  of  the  wall, 
or  the  removal  of  the  stone  or  other  substance  from 
the  sink  hole,  G.  W.  KJllian  owned  no  interest  in  the 
lands  on  which  they  were  situated,  and  did  not  direct 
or  authorize  said  act,  you  cannot  find  for  the  plaintiff 
as  against  said  G.  W.  Killian."  (4)  "The  court  charges 
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the  jury  that  the  plaintiff  cannot  recover  damages  to 
his  farm  or  spring  which  have  accrued  since  the  suit 
was  commenced."  (5)  "The  law  holds  a  man  liable  for 
the  consequences  of  his  acts  only,  and  if  you  should  find 
from  the  evidence  that  the  defendant's  work  upon  the 
sink,  and  the  removal  of  the  stone  and  other  debris,  had 
not  the  effect  reasonably  to  add  to  the  volume  of  water 
finding  its  way  into  said  sink,  and  to  damage  and  injure 
plaintiff's  spring,  then  you  must  find  your  verdict  for 
the  defendant."  (6)  Affirmative  charge  not  to  find  for 
plaintiff  under  count  1.  (7)  "Before  the  plaintiff  is 
entitled  to  recover  damages  of  the  defendant  at  your 
hands,  he  must  reasonably  satisfy  you  from  the  evi- 
dence that  plaintiff's  spring  has  been  damaged  by  the 
act  or  agency  of  the  defendant,  and  if,  after  you  have 
considered  all  the  evidence  in  the  case,  your  mind  is 
left  in  such  doubt  and  uncertainty  as  to  what  the  truth 
of  the  transaction  inquired  about  reasonably  is,  then 
the  plaintiff  has  failed  to  carry  the  burden  the  law  im- 
poses upon  him,  and  your  verdict  must  be  for  the  de- 
fendant." 

Howard  &  Hunt,  for  appellant.  Charge  1  should 
have  been  given. — Minard  v.  Currier,  32  Atl.  472;  Mil- 
ler V.  Hliick  Rock  Springs,  40  S.  E.  27;  Ruber  t\  Merker, 
94  N.  W.  354 ;  2  Words  &  Phrases,  1954.  Counsel  dis- 
cuss the  other  charges  given  and  refused  but  without 
further  citation  of  authority. 

BoYKiN  &  Bailey,  for  appellee.  The  law  governing 
the  instant  case  has  been  well  stated  in  Willow  Creek 
I.  Co.  V,  Michaelson,  51  L.  R.  A.  282.  Percolating  wa- 
ters and  those  whose  sources  are  unknown  belong  to 
the  realty  in  which  they  are  found. — liloodgood  t\ 
Aijres,  15  N.  E.  433,  and  cases  there  cited.    None  of  the 
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rules  relating  to  water  courses  and  their  diversion 
apply  to  springs  or  wells. — Authorities  next  above. 
Charge  1  was  therefore  properly  refused.  Charge  2  was 
also  properly  refused. — 6  L.  R.  A.  280.  (Jharge  3  was 
properly  refused.— 25  Pa.  528;  45  Pa.  514;  106  Pa. 
634,  and  authorities  next  above.  It  is,  therefore,  clear 
that  the  determination  between  rights  in  the  surface 
and  in  subterranean  waters  is  not  founded  on  the  fact  of 
their  location  above  or  below  ground,  but  on  the  fact  of 
knowledge  actually  or  reasonably  acquired  of  their 
existence,  location  and  courses.  The  owner  of  the  soil 
may  expel  surface  water  from  his  own  land  to  that  of 
another  without  wnmg,  if  done  prudently  and  with  due 
regard  to  the  rights  of  lower  owners. — 20  L.  R.  A.  42; 
9  Am.  Rep.  573;  Gould  on  Waters,  sec.  263. 

SIMPSON,  J. — This  action  is  by  the  appellant  against 
the  appellees. 

The  first  count  is  for  wrongfully  diverting  "a  stream 
of  water  from  its  natural  course,  causing  it  to  flow  over 
and  across  the  lands  of  plaintiff,  thereby  injuring  his 
lands  and  crops."  The  second  count  is  for  changing 
*Hhe  flow  of  surface  water"  on  the  land  of  defendants, 
^'so  that  it  overflowed  plaintiff's  land  and  spring,  in  an 
artificial  channel,  doing  great  damage  to  his  land  and 
crops."  The  third  is  for  changing  or  diverting  a  stream 
from  its  natural  channel,  "so  that  it  ran  into  plaintiff's 
spring,  thereby  injuring  the  spring  and  water  and  plain- 
tiff's farm."  The  fourth  count  is  for  building  "a  wall 
that  diverted  a  stream  of  water  from  its  natural  chan- 
nel, and  caused  it  to  flow  into  an  underground  channel 
that  connected  with  plaintiff's  spring,  thereby  over- 
flowing and  injuring  said  spring";  and  it  is  alleged 
that,  "after  defendant  knew  this  or  was  in  possession 
of  facts  and  circumstances,  which,  if  followed  up,  would 
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have  led  to  .such  knowledge,  he  refused  or  failed  to 
remove  said  wall,  and  put  the  water  thus  directed  back 
iUiO  its  natural  channel." 

The  testimony  on  the  part  of  the  plaintiff  is  that  the 
farm  of  plaintiff  is  south  of,  and  adjoining,  the  farm  of 
defendant;  that  there  was  a  spring  on  the  land  of  plain- 
tiff at  the  foot  of  a  mountain;  that  a  hole  or  sink,  a 
little  north  of  east  and  about  one-fourth  of  a  mile  from 
said  spring,  made  its  appearance  in  a  field  of  defendant 
during  a  wet  season ;  that  rock  *'was  bursted  up  in  the 
role,  brush  torn  out,  and  gravel  turned  loose" ;  that  the 
large  rocks  were  taken  out  and  small  rocks  and  gravel 
fell  through  out  of  sight;  that  **they  [defendant's  em- 
ployees] took  a  right  smart  of  stuff  out  of  the  hole"; 
"that  there  was  a  waterway  coming  down  the  mountain 
hollow,  and  one  channel  of  this  waterway  came  within 
10  or  12  feet  of  the  hole,  and  another  one  came  a  little 
closer;  that  about  one-third  of  the  water  was  going 
into  the  hole  at  the  time  he  worked  in  it" ;  that  a  rock 
wall  was  built  by  defendant's  employees  across  the 
channel,  the  effect  of  which  was  to  throw  about  one- 
third  more  water  into  the  hole  than  was  already  going 
in;  that  a  levee  was  built  in  defendant's  field,  and  a 
ditch  dug  leading  towards  the  sink  hole,  the  effect  of 
which  was  to  drain  the  field  and  carry  the  water  towards 
the  hole;  that  the  spring  "would  never  get  muddy  be- 
fore the  sink  hole  came,  and  that,  after  it  came,  it  would 
get  muddy  every  time  it  rained,  and  that  the  same  kind 
or  color  of  water  would  come  out  of  the  spring  as  went 
into  the  hole";  that,  before  the  hole  came,  the  spring 
was  always  clear,  except  that  it  would  sometimes  get 
a  little  milky  after  a  big  rain ;  that  tests  had  been  made 
by  putting  various  articles  in  at  the  hole,  and  that  they 
or  similar  articles  would  afterwards  be  found  in  the 
spring;  that  the  water  that  went  into  the  hole  would 
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pour  down  into  an  underground  cave  or  channel,  out  of 
sight. 

The  testimony  on  the  part  of  the  defendant  tended  to 
show  that  the  spring  would,  at  times,  get  muddy  before 
the  hole  came,  the  same  as  it  did  afterwards;  that  the 
spring  had  not  been  damaged  at  all;  that  there  was  a 
large  cave  near  the  top  of  the  mountain  known  as  "Kil- 
lian's  Cave,-'  about  a  half  mile  from  the  spring,  and 
there  were  mud  and  trash  on  the  sides  of  the  walls  of 
sai<l  cave,  tending  to  show  that  the  water  would  rise 
and  fall  therein;  that  tests  had  been  made  by  putting 
oil  and  bran  in  said  cave,  which  would  come  out  at  the 
spring;  that  one  night,  about  the  time  testified 
to  by  plaintiff's  witness,  during  a  heavy  rain,  the 
bottom  or  l>e<l  of  the  mountain  stream  fell  in  at  a  point 
just  at  the  foot  of  the  mountain,  making  a  hole  eight  or 
ten  feet  wide;  that  defendant,  Kenneth  Killian,  had 
some  rock  and  other  things  that  had  drifted  into  the  hole 
taken  out;  that  the  great  bulk  of  the  water  was  run- 
ning into  the  hole,  tefore  anything  was  done  to  clean 
out  the  hole  or  build  the  dam,  etc. ;  that,  after  the  sink 
hole  fell  in,  a  small  cave  was  found  underneath  it,  into 
which  the  water  poured,  and  from  the  cave  flowed  in  an 
underground  channel,  which  was  in  places  30  or  40 
feet  high;  that  defendant's  witnesses  went  down  into 
said  cave,  and  followed  the  stream  for  200  or  300  feet  in 
a  northwestwardly  direction ;  that  the  water  from  the 
sink  hole  went  into  said  channel;  that  the  point  to  which 
this  channel  was  traced  was  27  feet  lower  than  plain- 
tiff's spring  (said  spring  being  more  than  a  quarter  of 
a  mile  from  the  sink  hole),  and  going  in  a  direction 
opposite  from  the  spring;  that  various  tests  were  made 
by  putting  light  articles  into  the  sink  hole,  which  never 
came  out  at  the  spring,  also  muddying  the  water  at  the 
sink  hole,  which  had  no  effect  on  the  spring;  also  that 
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about  30  or  40  feet  above  the  spring  in  question  there 
is  a  hole,  aad,  if  light  substances  are  placed  in  this  hole, 
they  come  out  in  the  spring;  also,  that  there  are  indica- 
tions of  coal  oil  in  said  hole ;  that  there  is  a  hill  or  spur 
of  the  mountain  between  the  sink  hole  and  the  spring. 
It  is  admitted  by  the  plaintiff  that  said  spring  is  not  bis 
only  source  of  water  for  domestic  purposes.  It  is  also 
shown  that  the  stream  in  which  the  sink  hole  occurred 
is  only  a  wet-weather  stream,  running  only  in  wet  sea- 

SOIikS. 

It  is  evident  that  there  was  no  testimony  to  sustain 
the  first  and  second  counts,  nor  is  there  any  evidence  to 
sustain  the  allegation  in  the  third  count,  that  plaintiff's 
farm  was  injured.  Counsel  for  both  parties  cite  a  num- 
ber of  authorities  on  the  subject  of  the  rights  of  land 
holders  in  percolating  waters,  and  in  subterranean 
streams,  and  the  liability  for  diverting  the  same  so  as  to 
cut  off  the  source  of  supply  in  adjacent  lands.  There 
are  a  vast  number  of  decisions  on  these  subjects,  which 
we  do  not  deem  it  necessary  to  consider,  as  there  is  no 
such  claim  in  this  case.  While  it  is  true  that,  as  to 
percolating  water  (that  which  merely  filters  or  oozes 
through  the  soil),  the  owner  of  the  soil  may  use  or 
divert  tlie  same  so  as  to  deprive  the  adjacent  owner  en- 
tirely of  it,  while  he  may  not  divert  an  underground 
stream  flowing  in  a  definite  known  channel,  though  he 
may  use  it  just  as  he  may  use  a  surface  stream,  yet  the 
question  here  is  what  he  may  do  with  that  part  of  the 
surface  water  which  is  collected  in  a  definite  channel. 
The  maxim  of  the  law  is,  "Aqua  currit,  et  debet  currere, 
ut  currere  solebat,"  so  that  a  man  may  not  gather  the 
surface  water,  or  change  the  channels  which  it  has 
made,  in  such  a  way  as  to  throw  it  in  a  body  upon  his 
neighbor's  land,  to  his  injury  (3  Farnham  on  Waters 
&  Waterways,  p.  2574,  §  885  et  seq. ;  page  2710,  §  935  et 
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seq.) ;  yet  there  is  no  evidence  in  this  case  to  show  that 
such  a  thing  has  been  done.  The  claim  here  under  the 
evidence  is  not  that  the  water  was  collected  or  turned 
in  such  a  way  as  to  overflow  and  injure  the  adjoining 
lands,  but  only  that,  by  turning  the  water  into  a  natural 
hole  in  the  ground,  it  found  its  way  to  the  plaintiff's 
spring,  and  caused  it  to  be  muddy  at  times. 

The  question  here  is.  Did  the  defendant,  by  the  acts 
complained  of,  pollute  the  water  in  the  spring  of  the 
plaintiflf,  and,  if  so,  has  the  evidence  furnished  any 
criteria  by  which  the  liability  of  the  defendant  can  be 
declared  and  the  amount  of  the  damage  estimated ;  for 
the  authorities  recognize  the  principle  that  whatever 
may  be  the  rights  of  a  landholder  in  either  the  percolat- 
ing water,  or  that  which  is  gathered  in  defined  and 
known  subsurface  streams,  he  cannot  place  anything  in 
either  which  will  pollute  the  springs  or  wells  of  his 
neighbors. — 3  Farnham  on  Waters  &  Water  Rights,  p. 
2730,  §  945  et  seq.,  and  cases  cited  in  notes. 

In  a  case  in  Pennsylvania,  where  parties  birring  gas 
wells  brought  up  salt  water  from  a  lower  stratum,  which 
injured  fresh-water  wells  by  rising  therein,  the  Supreme 
Court  of  that  state,  after  citing  a  number  of  cases  on 
the  rights  in  subsurface  waters,  held  that :  **If  the  ex- 
istence of  a  stratum  of  clear  water,  and  its  flow  into 
wells  and  springs  of  the  vicinity,  and  the  existence  of  a 
separate  and  deeper  stratum  of  salt  water  wliich  is  likely 
to  rise  and  mingle  with  the  fresh,  when  penetrated,  in 
boring  for  oil  or  gas,  are  known,  and  the  means  of  pre- 
venting the  mixing  are  available  at  reasonable  expense, 
then  clearly  it  w<mld  be  a  violation  of  the  living  spirit 
of  the  law  not  to  recognize  the  change,  and  apply  the 
immutable  principles  of  right  to  the  altered  conditions 
of  facV— Collins  v.  ChartierH  Yailey  Gas  Co,,  131  Pa, 
143,  159,  18  Atl.  1012,  1014,  6  L.  R.  A.  280,  283,  17  Am. 
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St.  Rep.  791,  795.  Id  other  words,  that  court  held  that 
it  was  a  matter  for  determination  whether  the  party 
bi^rini;  was  guilty  of  negligence  under  the  facts  as 
known. 

Some  cases  hold  that  the  party  is  not  liable  unless  the  • 
act  is  done  maliciously,  it  being  damnum  absque  in- 
juria; but  the  Supreme  Court  of  Nebraska,  after  an 
exhaustiv'5  examination  and  classification  of  the  authori- 
ties, concludes :  "The  most  that  can  be  said  is  that  the 
defendant  would  not  be  liable  for  damages  unless  the 
injury  was  one  which  was  the  natural  and  probable  con- 
sequence of  his  acts." — Beatrice  Oas,  Co.  v,  ThomaSy  41 
Neb.  662,  671,  59  N.  W.  925,  928,  43  Am.  St.  Rep.  711, 
717. 

The  Supreme  Court  of  Pennsylvania  holds  that  "dam- 
ages resulting  to  another  from  the  natural  and  lawful 
use  of  his  land  by  the  owner  thereof  are,  in  the  absence 
of  malice  or  negligence,  damnum  absque  injuria,  and 
that  consequently  one  who  mines  coal  on  his  land  is  not 
liable,  though  the  water  which  percolates  or  flows  there- 
from may  render  the  water  of  his  neighbor  totally  un- 
fit for  domestic  purposes." — Penna.  Coal  Co.  v.  Sander- 
son, 113  Pa.  126,  6  Atl.  453,  57  Am.  Rep.  445. 

An  English  case  holds  that  merely  making  the  water 
of  a  well  temporarily  muddy  is  too  minute  a  damage 
to  authorize  a  recovery. — Taylor  v.  Bennett,  7  Carring- 
ton  &  Payne  (before  Justice  Coleridge),  329. 

We  find  no  cases  in  our  own  decisions  directly  on  the 
facts  of  this  case,  but  our  court  has  held  that  the  dis- 
tinction between  the  diversion  of  streams  and  of  surface 
water  does  not  prevail  in  this  state,  and  that  if  one 
changes  the  flow  of  surface  water  so  as  to  discharge  it 
injuriously  on  his  neighbor's  land,  through  a  channel 
other  than  that  through  which  it  naturally  flows,  he  is 
liable  in  an  action  of  damages,  but  that  the  damages 
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recoverable  are  only  those  which  have  accrued  up  to  the 
commencement  of  the  suit. — 4  Mayfl.  Dig.  1131;  Central 
of  Oeorgia  Railway  Co.  v.  Mhidlmm,  126  Ala.  552,  28 
South.  392,  and  cases  cited;  Hughes  r.  Anderson^  68 
Ala.  280,  44  Am.  Rep.  147. 

Our  court  also  holds  that  an  action  lies  for  "the  cast- 
ing upon  one's  land  of  dirt  and  foul  water,  or  sub- 
stances which  reach  the  stream  by  percolation ;  ♦  ♦  ♦ 
the  letting  off  of  water  made  noxious  by  the  precipita- 
tion of  minerals,  *  *  *  or  rendering  the  water  unfit 
for  domestic,  culinary,  or  mining  purposes,  or  for  cattle 
to  drink  of,  or  for  fish  to  swim  in,  or  for  manufacturing 
purposes." — Atlanta  d  Birmingham  Air  Line  /?//.  r. 
Wood,  160  Ala.  657,  663,  49  South.  426,  428. 

As  said  by  Stone,  J.,  in  the  Hughes- Anderffon  Case, 
68  Ala.  285,  286  (44  Am.  Rep.  147),  "this  rule  can»ot 
be  enforced  in  its  strict  letter,"  and  due  regard  must 
be  had  to  the  right  of  the  defendant  to  properly  care  for 
his  own  property.  "It  is  not,  however,  to  be  under- 
stood that,  because  the  flow  of  water  must  not  he  caused 
by  the  act  of  man,  that,  therefoi*e,  the  proprietor  who 
transmits  water  to  the  inferior  heritage  is  not  per- 
mitted to  do  anything  on  his  own  land — that  he  is  con- 
demned to  abandon  it  to  perpetual  sterility,  or  never 
vary  the  course  of  cultivation,  simply  because  such  acts 
would  produce  some  change  in  the  manner  of  discharg- 
ing the  water.  The  law  intends  not  this.  *  *  *  It 
is  not  more  agreeable  to  the  laws  of  nature  that  water 
should  descend  than  it  is  that  lands  should  be  farmed 
and  mined;  but  in  many  cases  they  cannot  be,  if  an  in- 
creased volume  of  water  may  not  be  dischai'ged  through 
natural  channels  and  outlets.  ♦  ♦  ♦  Under  these 
rules,  the  defendant  had  no  right  by  ditches  or  other- 
wise to  cause  water  to  flow  on  the  lands  of  plaintiflPs, 
which,    in    the   absence   of   such   ditches,    would   have 
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flowed  in  a  different  direction.  As  to  the  water  there- 
tofore accustomed  to  flow  on  the  lands  of  the  plaintiff, 
defendant  was  not  bound  to  remain  inactive.  He  was 
permitted  to  so  ditch  his  own  lands  as  to  drain  them, 
provided  he  did  so  with  a  prudent  regard  to  the  welfare 
of  his  neighbor,  and  provided  he  did  no  more  than  con- 
centrate the  water,  and  cause  it  to  flow  more  rapidly, 
and  in  greater  volume  on  the  inferior  heritage.  ♦  ♦  ♦ 
It  is  a  question  for  the  jury  to  determine,  on  the  facts 
of  each  particular  case,  under  proper  instructions  from 
the  court." 

Under  these  authorities,  we  hold  that  in  this  case  it 
was  a  question  for  the  jury  to  decide  whether  the  dis- 
position of  the  water  by  the  defendant  was  a  prudent 
and  proper  disposition  of  the  water  for  the  protection 
of  his  own  property,  with  a  proper  regard  for  the  inter- 
ests of  his  neighbor,  in  view  of  the  improbability  of 
said  water's  reaching  the  spring  of  his  neighbor  and 
injuring  it. 

There  was  no  error  in  the  refusal  to  give  charge  1, 
requested  by  the  plaintiff,  because  "water  naturally" 
flowing  through  a  channel  is  not  necessarily  "a  known 
and  well-defined  channel,''  and  for  the  further  reason 
that,  under  the  principles  laid  down,  it  is  abstract. 

There  was  no  error  in  refusing  to  give  charge  2,  as, 
if  not  otherwise  bad,  it  was  misleading.  The  question 
as  to  whether  the  defendant  knew  that  the  water  would 
flow  into  plaintiff's  spring  was  a  matter  for  the  jury  to 
consider  in  determining  whether  it  was  a  prudent  dis- 
position of  the  water,  with  due  regard  to  the  interests 
of  his  neighbor. 

Charges  3  and  4  took  from  the  jury  the  determina- 
tion of  the  prudence  and  propriety  of  the  action  of  the 
defendant  under  the  principles  laid  down. 
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Charges  1,  2,  3,  4,  5,  6,  and  7,  given  at  the  request 
of  the  defendant,  are  evidently  correct. 

There  was  no  error  in  that  part  of  the  oral  charge  ex- 
cepted  to. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.     All  the  Justices  concur. 


Hanehey  v.  Bruiisoii. 

Malicious  Prosecution. 

(Decided  Xovenil>er  28,  1911.     56  South.  971.) 

1.  Pleading;  Amendment ;  yew  Cause  of  Aetion. — Where  the  com- 
plaint set  out  that  au  alleged  prosecution  was  commenced  before  K., 
clerk  of  the  county  court,  and  there  was  no  showing  made  that  the 
causes  of  action  were  the  same,  it  was  proper  to  disallow  a  proposed 
amendment  setting  up  a  prosecution  for  a  similar  crime  instituted 
before  O.,  a  justice  of  the  peace. 

2.  Malicious  Prosecution ;  Burden  of  Proof. — Where  the  action  is 
for  malicious  prosecution,  the  burden  is  upon  plaintiff  to  establish 
that  the  defendant  maliciously  prosecuted' him,  or  caused  him  to  be 
prosecuted,  without  probable  cause,  that  the  prosecution  was  ended 
and  that  plaintiff  was  damaged  in  consequence  of  the  prosecution. 

3.  Same;  Malice;  Want  of  Probable  Cause. — If  there  are  no  cir- 
cumstances to  rebut  the  inference,  malice  may  be  inferred  from 
want  of  probable  cause  for  instituting  the  prosecution. 

4.  Same;  Acts  and  Conduct. — Where  such  conduct  will  admit  of 
no  other  reasonable  construction,  malice  in  instituting  the  prosecu- 
tion  may   be  inferred   from   defendant's  acts  and   conduct. 

ry.  Same;  Acts  of  Plaintiff. — Acts  of  plaintiff  occurring  after  the 
conmiencement  of  a  malicious  prosecution  are  not  admissible  for  the 
purpose  of  rebutting  malice  or  showing  probable  cause,  since  de- 
fendant could  have  had  no  knowledge  or  notice  of  them  when  the 
prosecution  was  begun;  hence,  evidetice  that  plaintiff  broke  jail 
and  escaped  after  his  arrest,  and  was  thereafter  rearrested  was 
not  admissible. 

(5.  Same;  Probable  Cause. — As  employed  in  actions  for  malicious 
prosecution,  the  term  probable  cause  means  such  a  state  of  facts 
in  the  mind  of  the  prosecutor  as  would  lead  a  man  of  ordinary  cau- 
tion or  prudence  to  believe  or  entertain  an  honest  and  strong  sus- 
picion that  the  person  is  guilty  of  the  crime  allege<l. 

7.  Same;  Want  of  Probable  Cause;  Innocence  of  Accused. — As  a 
prosecution  will  not  become  malicious  by  reason  of  the  innocence  of 
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the  plaintiff,  unless  the  prosecutor  had  knowledge  thereof,  evidence 
of  innocence  does  not  become  admissible  where  the  prosecutor  is 
not  chargeable  with  notice  of  the  facts  sought  to  be  introduced; 
hence,  evidence  of  the  facts  occurirng  after  the  commencement  of 
the  prosecution  was  not  admissible  to  show  malice  or  want  of  prob- 
able cause,  though  possibly  admissible  to  show  the  termination  of 
the  prosecution. 

8.  Same;  Burden  of  Proof. — A  showing  of  the  acquittal  of  the 
plaintiff  of  the  charge  alleged  to  have  l)een  maliciously  instituted 
lifts  from  plaintiff  the  burden  of  showing  want  of  probable  cause. 

9.  Same;  Damages;  Necessity  to  Allege. — ^Where  no  specific  claim 
was  made  therefor  in  the  complaint  in  an  action  for  malicious  pros- 
ecution, evidence  as  to  the  condition  of  the  plaintiff's  wife  while  he 
was  in  prison  being  a  matter  of  special  damages,  was  properly 
refused. 

10.  Same;  Instructions. — Where  charges  embrace  items  of  special 
damages  not  claimed  in  the  complaint,  they  are  properly  refused. 

11.  Charge  of  Court;  Undue  Prominence. — Although  a  charge  as- 
serts a  correct  principle  of  law  it  may  be  refused  if  it  gives  undue 
prominence  to  a  certain  portion  of  the  evidence. 

(Somerville,  J.,  dissents  in  part.) 

Appeal  from  Coflfee  Circuit  CoujA: 

Heard  before  Hon.  H.  A.  Pbarcb. 

Action  by  William  J.  Hanchey  against  John  F.  Brun- 
son. From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Keversed  and  remanded. 

The  third  count  was  for  false  imprisonment,  declar- 
ing on  a  warrant  issued  by  R.  A.  King,  clerk  of  the 
county  court  of  Coflfee  county,  on  December  3,  1908, 
on  a  charge  of  embezzlement.  The  amendment  pro- 
posed set  up  that  the  warrant  was  issued  by  Gus  Owens, 
a  justice  of  the  peace  of  Coffee  county,  on  December  3, 
1908,  on  a  charge  of  embezzlement.  The  facts  suffi- 
ciently appear  in  the  opinion  of  the  court. 

The  following  charges  were  refused  to  the  plaintiff. 
(1)  *'The  court  charges  the  jury  that  the  fact,  if  it  be  a 
fact,  that  the  defendant  instituted  against  the  plaintiff 
prosecutions  for  two  separate  offenses  on  the  same 
day,  is  a  circumstance  to  which  the  jury  may  look  in 
determining  whether  or  not  either  or  both  of  such  pros- 
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ecutions  was  beguu  with  a  malicious  motive."  (3)  "The 
court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  was  tried  and  ac- 
quitted of  the  charge  of  violating  a  rental  contract  as 
claimed  in  count  1  of  the  complaint,  then  this  lifts  from 
him  the  burden  of  showing  want  of  probable  cause  as 
to  said  count."  (4)  "The  court  charges  the  jury  that, 
if  they  find  for  the  plaintiff  as  to  count  1  of  the  com- 
plaint, they  should  assess  the  damages  at  such  an  amount 
as  the  plaintiff  may  have  suffered  as  the  direct,  natural 
and  proximate  result  of  such  prosecution,  by  reason  of 
the  loss  of  time  required  in  defending  himself,  loss  of 
time  spent  in  prison,  injury  to  same,  reputation,  char- 
acter and  health,  mental  suffering,  general  impairment 
of  social  and  commercial  standing,  and  decrease  in 
earning  capacity,  the  same  being  limited  to  the  amount 
claimed  in  the  respective  count."  (5)  "The  court  charges 
the  jury  that,  if  they  find  for  the  plaintiff  as  to  the  first 
count  of  the  complaint,  they  should  assess  the  damages 
at  such  an  amount  as  the  plaintiff  suffered  as  the  di- 
rect, natural,  and  proximate  result  of  such  prosecution, 
by  reason  of  the  loss  of  time  required,"  and  continuing 
same  as  charge  4. 

A.  G.  Seay,  for  appellant.  The  amendment  should  have 
been  allowed. — Sec.  5367,  Code  1907;  Crim  i\  Crawford, 
29  Ala.  623;  (\  of  Ga,  r.  Foshce,  125  Ala.  221;  Mohr  r. 
Lemie,  69  Ala.  180;  Bucha)wn  i\  Larkin,  116  Ala.  431 ;  L. 
d  N.  V,  Woods,  17  South.  41 ;  Rickets  r.  Weeden,  64  Ala. 
548;  Kartcr  r.  Fields,  140  Ala.  363.  The  court  erred 
in  permitting  it  to  he  shown  that  Hanchey  got  out  of 
jail  and  staid  out  awhile. — 26  (\yc.  87.  The  court  erred  in 
not  jjermitting  evidence  as  to  the  condition  of  plaintiff's 
wife  while  he  was  in  prison. — Killebrew  r.  Carlisle,  97 
Ala.  535.     The  court  erred  in  refusing  the  charges. — 
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61  111.  App.  428;  Lumford  v\  Dietrich,  9  South.  308; 
Marks  i\  Hastings,  13  South.  297;  KiUehreic  v.  Car- 
lisle, supra, 

J.  A.  Carnley^  for  appellee.  The  amendmeut  sought 
to  introduce  a  new  cause  of  action,  and  hence,  was 
properly  refused. — Johnson  v.  Martin,  54  Ala.  271; 
Upringfield  F.  &  M.  I.  Co.  v.  DeJarnette,  111  Ala.  257; 
Babcock  t\  Carter,  117  Ala.  579;  Mont  T.  Co.  v.  Fitz- 
Patrick,  149  Ala.  511;  Sfec.  5367,  Code  1907;  31  Cyc. 
406;  C  of  Oa,  v,  Foshee,  125  Ala.  199.  The  conduct  of 
plaintiff  in  breaking  jail  was  competent  evidence. — 26 
Cyc.  23,  36  and  37;  8  Enc.  of  Evi.  395.  The  condition 
of  plaintiff's  wife  was  not  relevant.  The  charges  were 
properly  refused. — Lunsford  v.  Dietrich,  86  Ala.  250; 
8.  C.  93  Ala.  565. 

MAYFIELD,  J. — It  is  not  made  to  appear  from  this 
record  whether  the  proposed  amendment  to  count  3 
made  an  entirely  new  cause  of  action,  or  merely  des(Tibed 
differently  the  same  cause  of  action. 

A  prosecution  instituted  by  affidavit  before  "K,." 
clerk  of  the  county  court,  is  prima  facie  a  different 
prosecution  from  one  instituted  by  an  affidavit  made 
before  "O.,"  a  justice  of  the  peace,  though  the  affiant 
and  the  crime  be  the  same  in  both  cases.  This  being 
true,  we  cannot  say  that  the  court  erred  in  refusing  to 
allow  the  proposed  amendment  to  count  3.  If  it  has 
been  shown  that  the  original  and  amended  counts  re- 
lated to  the  same  transaction  and  prosecution,  it  should 
have  been  allowed,  under  our  liberal  system;  and  under 
the  statute,  as  last  amended,  the  question  of  the  identity 
of  the  causes  of  action  relied  on  in  the  original  and 
amended  counts  may  be  submitted  to  the  jury.  But,  so 
far  as  this  record  shows,  the  prosecutions  were  differ- 
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ent;  and  the  amendment,  therefore,  was  not  allow- 
able. 

In  trials  for  malicious  prosecution,  under  the  gen- 
eral issue,  the  burden  of  proof  is  upon  the  plaintiff  to 
establish,  by  a  preponderance  of  the  evidence,  three 
propositions:  First,  that  the  defendant  has  prosecuted 
complainant,  or  caused  him  to  be  prosecuted,  as  al- 
leged in  his  complaint,  and  that  the  prosecution  is  end- 
ed; second,  that  the  prosecution  on  the  part  of  the  de- 
fendant was  both  malicious  and  without  probable  cause; 
third,  that  in  consequence  of  the  prosecution  complain- 
ant was  damaged. — 2  Greenl.  Ev.  449,  450.  In  this 
case  it  was  not  disputed  that  the  prosecution  was  insti- 
tuted by  the  defendant,  and  that  it  was  ended  by  the  ver- 
dict of  a  jury,  acquitting  plaintiff,  on  a  trial  in  a  court  of 
competent  jurisdiction.  So  the  questions  in  dispute  were 
malice,  probable  cause  on  the  part  of  the  defendant  in 
instituting  the  prosecution,  and  the  damages,  if  any 
were  sustained. 

Malice  may  be  inferred  from  the  want  of  probable 
cause,  if  there  are  no  circumstances  to  rebut  the  infer- 
ence. It  may  also  be  inferred  from  acts  and  conduct 
of  defendant  if  the  defendant's  conduct  will  admit 
of  no  other  reasonable  construction.  Mr.  Greenleaf 
said :  "The  want  of  probable  cause  is  a  material 
averment;  and,  although  negative  in  its  form  and 
character,  it  must  lie  proven  by  the  plaintiff  by  some 
affirmative  evidence."  There  are  some  exceptions  to 
the  rule,  not  necessary  here  to  be  mentioned. 

Shaw,  r.  J.,  has  said  that  "probable  cause,''  as  the 
term  is  employed  in  actions  for  malicious  prosecution, 
is  such  a  state  of  facts  in  the  mind  of  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to 
believe  or  entertain  an  honest  and  strong  suspicion  that 
the  person  arrested  is  guilty. — Bacon  t\  Tonne,  4  Bush. 
(Mass.)  238. 
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It  has  been  uniformly  held  that  the  plaintiff's  inno- 
cence of  the  charge  on  which  the  prosecution  was 
brought,  and  any  facts  which  tend  to  show  such  inno- 
cence, are  admissible  only  as  tending  to  prove  the  de- 
fendant's lack  of  probable  cause  in  instituting  the  prose- 
cution; and  therefore  it  must  he  shown  that  the  de- 
fendant knew  of  such  innocence,  or  of  such  facts,  when 
he  brought  the  prosecution.  The  plaintiff's  innocence 
does  not  make  the  prosecution  malicious,  nor  prevent 
the  defendant  from  having  probable  cause  to  l>elieve 
him  guilty.  Therefore,  evidence  of  innocence,  of  which 
the  defendant  had  no  knowledge,  and  of  which  he  was 
not  chargeable  with  notice,  such  as  facts  occurring  after 
the  prosecution  is  begun,  are  not  admissible  for  the  pur- 
pose of  showing  malice  or  want  of  probable  cause,  though 
it  may  l>e  to  show  that  the  prosecution  was  terminated, 
such  as  the  trial  and  its  result. 

For  the  same  reason,  acts  of  the  plaintiff'  occurring 
after  the  prosecution  is  begun,  of  which  the  defendant 
could  have  had  no  knowledge  or  notice,  are  not  admis- 
sible to  rebut  malice  or  show  probable  cause  at  or  before 
the  prosecution  w^as  begun. 

These  two  rules  are  well  illustrateil  in  the  case  of  Kil- 
lebreic  v,  Carlisle,  97  Ala.  535,  12  South.  167;  and  Jos- 
selyn  v,  McAllister^  25  Mich.  45.  In  the  first  case  it  is 
said:  "The  defendants  had  instituted  a  prosecution 
against  plaintiff  for  the  purpose  of  having  him  bound 
over  to  keep  the  peace.  A  part  of  the  evidence  relied 
on  as  going  to  show"  that  he  was  about  to  commit 
breaches  of  the  peace  upon  the  persons  of  the  defend- 
ants were  to  the  effect  that  while  defendants  were  in 
possession  of  the  land,  and  engaged  in  gathering  the 
crop  therefrom,  plaintiff  went  on  the  land,  where  the 
crop  was  growing,  with  his  gun,  and  said  that  if  the 
defendant,  who  had  harvested  a  part  of  the  crop,  at- 
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tempted  to  gather  what  remained  of  it  he  (the  plaintiff) 
would  shoot  him.  The  fact  of  plaintiff's  being  there 
with  his  gun,  taken  in  connection  with  the  information 
received  by  defendant  of  the  alleged  threat  to  use  it, 
tended  to  show,  of  course,  that  defendants  had  probable 
cause  for  believing  that  plaintiff  intended  to  commit  a 
breach  of  the  peace.  If  it  was  plaintiff's  habit  *to  carry 
his  gun  with  him  to  the  field  and  going  to  his  plantation 
to  work,'  and  this  habit  t€>as  knoicn  to  the  defendants, 
evidence  of  it  was  admissible  as  tending  to  show  that 
the  presence  of  the  weapon  on  the  particular  occasion 
was  due  to  this  custom  of  plaintiff,  and  not  to  any  pur- 
pose on  his  part  to  use  it  in  the  commission  of  a  breach 
of  the  peace;  but  there  is  no  evidence  that  defendants 
had  any  knowledge  of  this  habit,  and  we  are  unable  to 
see  that  the  fact  of  its  existence,  if  wholly  unknown  to 
them,  could  have  exerted  any  influence  in  determining 
the  question  of  defendants'  malice,  or  whether  they  had 
probable  cause  for  believing  plaintiff  intended  to  com- 
mit violence  upon  their  persons.  Yet  it  is  very  probable 
that  it  was  accorded  an  influence  by  the  jury.  The  tes- 
timony of  this  habit,  without  any  evidence  that  defend- 
ants knew  of  it,  was  therefore  improperly  admitted,  and 
must  operate  a  reversal  of  the  judgment." 

In  the  latter  case,  the  rule  is  well  stated  in  the  head- 
note,  which  the  opinion  supports,  as  follows:  "Malice 
in  making  an  affidavit  for  an  arrest  cannot  be  disproved 
by  transactions  of  the  party  arrested,  of  which  the  per- 
son making  the  affidavit  had  no  knowledge  or  informa- 
tion when  he  made  it.  Neither  can  it  be  disproved  by 
showing  additional  facts  having  no  bearing  on  the 
facts  set  forth  in  the  affidavit  as  grounds  of  arrest,  nor 
by  matters  ex  post  facto." 

For  this  reason,  we  think  the  trial  court  erred  in 
allowing  the  defendant  to  prove,  over  the  objections  of 
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the  plaintiflF,  that  the  latter  broke  jail,  escaped,  and 
was  thereafter  re-arrested.  This,  of  course,  was  all  ex 
post  facto,  as  to  the  institution  of  the  prosecution,  and 
could  not  have  influenced  the  defendant  in  instituing 
the  prosecution.  It  neither  showed  nor  tended  to  show 
malice,  or  probable  cause,  or  lack  of  either.  It  was 
wholly  inadmissible  on  this  trial,  and  its  only  effect 
could  be  to  prejudice  the  jury  against  the  case  of  the 
plaintiff.  Such  evidence  would  have  been  admissible,  of 
course,  on  a  criminal  trial,  but  not  in  this  action,  which 
was  to  determine  whether  the  prosecution  was  institu- 
ted with  malice,  and  without  probable  cause. — Oulshy 
V.  L.  d  N.  R.  Co.,  167  Ala.  131,  52  South.  392. 

As  to  the  court's  declining  to  admit  evidence  touching 
the  condition  of  plaintiff's  wife  at  the  time  he  was  in 
jail,  as  an  element  of  damages,  it  is  sufficient  to  say 
that  such  damages,  if  recoverable,  are  special,  and  must 
therefore  be  specifically  claimed  to  warrant  recovery; 
and  there  was  in  the  complaint  in  this  case  no  claim  as 
to  such  damages. 

The  fourth  and  fifth  charges  requested  were  properly 
refused  for  the  same  reason ;  each  embraced  items  of  spe- 
cial damages,  not  specifically  claimed  in  the  complaint. 

"The  rule  of  law  is  that  special  damages  must  be 
particularly  specified  in  the  statement  of  the  claim, 
declaration,  or  complaint,  or  the  plaintiff  will  not  be 
permitted  to  give  evidence  of  such  damages  at  the  trial. 

"The  law  stated  by  Greenleaf :  Where  the  damages, 
though  the  natural  consequences  of  the  act  complained 
of,  are  not  the  necessary  result  of  it,  they  are  termed 
special  damages,  which  the  law  does  not  imply,  and 
therefore,  in  order  to  prevent  a  surprise  upon  the  de- 
fendant, they  must  be  particularly  specified  in  the  de- 
claration. 
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*'Tlie  law  stated  l>y  Cliitty:  Whenever  the  damages 
sustained  have  not  necessarily  accrued  from  the  act 
coniplaintHl  of,  and  consei|uently  are  not  implied  by 
law,  then,  in  order  to  prevent  the  surprise  of  the  de- 
fendant which  mifjht  otherwise  ensue  on  the  trial,  the 
plaintiflf  must,  in  general,  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted  to 
give  evidence  of  it.  Thus,  in  an  action  of  trespass  and 
false  imprisonment,  when  the  plaintiflf  offered  to  give 
in  evidence  that  during  his  imprisonment  he  was  stinted 
in  his  allowance  of  food,  he  was  not  permitted  to  do  so, 
because  the  fact  was  not,  as  it  should  have  been,  stated 
in  his  declarations." — Newell,  Mai.  Pros.  §§  11,  12,  pp. 
410,  411. 

The  seventh  assignment  of  error  is  not  good.  The 
request(Hl  charge,  though  asserting  a  correct  principle 
of  law,  in  effect  gave  undue  prominence  to  a  certain 
part  of  the  evidence. 

Charge  3  asserted  a  correct  proposition  of  law  as  to 
shifting  the  burden  of  proof  from  plaintiflf,  and,  there 
being  evidence  to  support  it,  its  refusal  was  error. 

While  there  is  some  conflict  in  the  decisions  as  to  the 
correctness  of  the  proposition  asserted  in  this  charge, 
our  court  has  adopted  the  line  which  supports  its  cor- 
rectness. In  the  cause  of  LuuHford  v,  Dietrich,  93  Ala. 
565-570,  9  South.  308,  310  (30  Am.  St.  Rep.  79),  it  was 
said :  "We  have  seen  that  the  inference  of  malice  may 
be  drawn  from  a  want  of  probable  cause;  and  the  fact 
that  Dietrich  had  been  tried  and  acquitted  of  the  of- 
fence charged  w^as  itself  some  evidence — suflficient,  it 
seems,  to  lift  the  burden  of  proof  in  that  regard  oflf  the 
plaintiflf — of  a  want  of  prol>able  cause. — Josselyn  v. 
McAllister,  25  Mich.  45;  Vinal  v.  Core,  18  W.  Va.  1." 

The  authorities  are  reviewed  in  Newell  on  Malicious 
Prosecution,  pp.  282,  283. 
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The  JSuprenie  Court  of  ^linsouri  has  drawn  a  distinc- 
tion, which  seems  to  have  in  it  much  of  reason,  between 
acquittals  on  final  trial  and  discharges  on  preliminary 
hearings,  or  refusals  or  failures  to  indict.  The  dis- 
tinction is  thus  outlined  by  Mr.  Newell,  in  a  note  to  his 
work  on  Malicious  Prosecution  (page  283)  :  '*The  ver- 
dict of  a  jury  upon  the  trial  of  a  civil  action  is  essen- 
tially different  from  the  discharge  of  a  supposed  crimi- 
nal by  the  examining  magistrate,  or  upon  a  bill  of  in- 
dictment ignored  by  a  grand  jury.  Even  in  the  crimi- 
nal proceeding,  the  final  acquittal  of  the  accused  can 
have  but  little  weight,  as  evidence  of  probable  cause, 
compared  with  an  acquittal  or  discharge  before  the  mag- 
istrate or  grand  jury.  The  nmgistrate  and  grand  jury 
have  the  very  question  of  probable  cause  to  try;  and  the 
evidence  on  the  side  of  the  prosecution  is  alone  exam- 
ined, and  proceeding  is  entirely  ex  parte.  Under  such 
circumstances,  the  refusal  of  the  examining  tribunal  to 
hold  the  accused  over  till  tried  must  necessarily  he  very 
persuasive  evidence  that  the  prosecution  is  groundless. 
—Brant  r.  Higgins,  10  Mo.  728." 

Mr.  Greenleaf  (Ev.  vol.  2,  §  435,  pp.  435,  436)  says: 
^•The  discharge  of  the  plaintiff  by  the  examining  magis- 
trate is  prima  facie  evidence  of  the  want  of  probable 
cause,  sufficient  to  throw  upon  the  defendant  the  bur- 
den of  proving  the  contrary.  But  in  ordinary  cases  it 
will  not  l)e  sufficient  to  show  that  the  plaintiff  was  ac- 
quitted of  an  indictment  by  reason  of  the  non-appear- 
ance of  the  defendant,  who  was  the  prosecutor;  nor 
that  the  defendant,  after  instituting  a  prosecution,  did 
not  proceed  with  it;  nor  that  the  gi-and  jury  returned 
the  bill,  'Not  found.'  " 

Mr.  Newell,  after  reviewing  the  authorities  (Mai. 
Pros.  p.  290),  says:  "Our  courts,  however,  seem  to  be 
settling  down  to  the  rule  that  the  discharge  of  a  person 
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accused  of  crime  by  a  committing  magistrate,  or  the 
ignoring  of  like  charges  by  a  grand  jury,  and  similar 
adjudications,  are  prima  facie  evidence  of  the  want  of 
probable  cause,  sufficient  to  cast  upon  the  opposite 
party  the  burden  of  proving  the  contrary.  On  the 
other  hand,  the  waiving  of  a  preliminary  examination, 
the  disagreement  of  a  jury,  their  hesitation  in  finding  a 
verdict  of  acquittal,  requiring  the  accused  to  enter  into 
a  recognizance  by  an  examining  magistrate,  the  finding 
of  an  indictment  by  a  grand  jury,  have  been  held  to  be 
prima  facie  evidence  of  the  existence  of  probable  cause." 
But  he  adds  that  the  want  of  probable  cause  is  not 
shown  by  the  acquittal  of  the  accused,  meaning  evidently 
7iot  conclusively  shown,  though  he  does  not  say  so. 

The  Supreme  Court  of  Appeals  of  West  Virginia,  in 
the  case  of  Yinal  v.  Core^  18  W.  Va.,  1,  made  an  ex- 
tended review  of  the  authorities  on  the  qtiestion,  and 
concluded  as  follows,  as  to  the  shifting  of  the  burden  of 
proof:  "There  is  some  difference  of  opinion  whether 
an  acquittal  of  the  plaintiff  on  the  trial  by  a  jury  is 
prima  facie  evidence  of  a  want  of  probable  cause;  many 
cases  holding  that  it  is  not.  But  it  is  obvious  that  there 
is  a  great  difference  between  the  acquittal  of  the  plain- 
tiff by  a  jury  and  his  discharge  by  an  examining  magis- 
trate, or  the  refusal  of  a  grand  jury  to  indict.  It  would 
be  the  duty  of  the  jury  to  acquit  the  defendant,  if  on  all 
the  evidence  there  was  a  reasonable  doubt  of  his  guilt, 
even  though  they  might  believe  he  was  probably  guilty 
of  the  crime.  But  the  magistrate  or  grand  jury  would 
violate  his  or  their  duty,  if  he  or  they  discharged  the 
accused  when  the  evidence  produced  the  belief  that  he 
w  as  probably  guilty  of  the  crime.  He  or  they  act  directly 
on  the  question  w^hether  there  is  probable  cause  for  the 
prosecution ;  and  if  he  or  they  discharge  him  it  must 
be  because  in  his  or  their  judgment  there  is  no  probable 
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cause  for  the  prosecution;  and  accordingly  the  weight 
of  authority  and  of  reason  is  that  such  discharge  by  a 
justice  or  by  a  grand  jury  is  prima  facie  evidence  that 
there  is  a  want  of  probable  cause  for  the  prosecution. — 
See  Nicholson  v.  Coghill,  6  Dow.  &  By.  13,  14,  and  4 
Barn.  &  Cress.  21-24;  Johnson  v.  Martin,  7  N.  C.  248; 
Plummer  v.  Gheen,  10  N.  C.  66-68  [14  Am.  Dec.  572] ; 
Johnson  v.  Chambers,  32  N.  C.  287-292;  Bostick  v.  Ruth- 
erford, 11  N.  C.  83-87;  Williams  v.  Norwood,  2  Yerg. 
[Tenn.]  329-336.  There  are,  it  is  true,  some  authori- 
ties to  the  contrary, — See  McRae  v.  Oneal,  13  N.  C. 
166-169,  and  especially  Israel  v.  Brooks,  23  111.  578.  But, 
of  course,  such  a  discharge  is  but  prima  facie  evidence, 
and  it  may  be  rebutted,  as  the  above  authorities  show." 

Our  court  having  adopted  one  of  these  lines,  and 
having  cited  the  West  Virginia  case,  we  are  not  now 
willing  to  depart  therefrom,  whatever  might  be  our 
opinion,  if  it  were  a  new  question. 

Reversed  and  remanded. 

DowDELL,  C.  J.,  and  Simpson^  Anderson,  McClbl- 
LAN,  and  Sayre,  JJ.,  concur.  Sombrvillb^  J.,  concurs 
in  reversal,  but  dissents  from  last  proposition  of  the 
opinion. 


Ablngrdon  Mills  v.  Grogran. 

Malicious  Prosecution. 

(Decided    June    15,    1911.    Rehearing    denied    December    21,    1911. 
57  South.  42.) 

1,  Malicious  Prosecution;  Defense;  Consulting  Attorney. — The  fact 
that  defendant  consulted  a  reputable  attorney  before  instituting  the 
alleged  prosecution  and  that  the  attorney  advised  the  prosecution  is 
not  of  itself  a  complete  defense  to  an  action  for  malicious  prosecu- 
tion. 
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2.  Same:  Evidence. — Where  the  action  was  against  a  cori>orat1on 
for  malicious  prosecution  on  a  charge  of  enticing  defendant's  em- 
ployees away,  it  was  couii)etent  for  plaintiff  to  show  that  the  deputy 
sheriff  who  arrested  him  was  appointed  at  defendant's  request  as 
shedding  light  on  whether  lie  was  acting  as  defendant's  agent  in 
arresting  plaintiff,  and  not  in  his  official  capacity. 

3.  Same;  Jury  Question. — I'nder  the  evidence  in  this  ca.«e  it  was 
a  question  to  he  determined  by  the  jury  wliether  the  i)roseiutiou 
was  instituted  in  good  faith  on  advice  of  counsel. 

4.  Same:  Pi'ohahle  Cause. — The  evidence  examined  and  held  not 
to  sliow  that  there  was  probable  cause  for  belief  on  defendant's  part 
that  plaintiff  was  guilty  of  the  offense  for  which  he  was  prose- 
cuted. 

5.  Same:  Punitive  Damages. — Punitive  damages  may  be  recovered 
for  a   malicious  i)rosecution. 

C.  Dama{/es:  Punitive;  Juvy  Question. — The  amount  of  damages 
allowable  in  an  action  for  malicious  prosecution  is  a  question  for  the 
jury  under  proi)er  instruction ;  punitive  damages  being  recoverable. 

7.  Appeal  and  Ervov;  Objection  Below;  Necessity. — An  olgectiou 
that  evidence  was  a  mere  oi)inion  or  conclusion  cannot  l>e  first  as- 
serted on  appeal  where  the  objection  lielow  was  ui)on  another 
ground. 

Appeal  from  Madison  Law  and  Equity  Court. 

Heard  before  Hon.  Tancbbd  Bbtts. 

Action  by  E.  R.  Grogan  against  Abingdon  Mills  for 
damages  for  malicious  prosecution.  Judgment  for  plain- 
tiff and  defendant  appeals.    Affirmed. 

C()0PI':r  &  Cooper,  and  Paul  Speake,  for  appellant. 
Under  tlie  evidence  defendant  was  guilty  of  the  offense 
for  whicli  he  was  jirosecutefl. — 3  Words  &  Phrases,  2410; 
8  Id.  7051 ;  99  N.  W.  541 ;  9  N.  W.  487.  Charges  11  and 
12  should  liave  been  given. — Flcmimj,  vt  al.  v.  L.  ct-  A'., 
148  Ahi.  527;  Lynch  r.  Hna'd  21  L.  R.  A.  (N.  S.)  852; 
FhL  IL  C.  IL  R.  Co.  r.  arovc,  46  Soutlu  294;  Bacon  r. 
Toicncs,  4  Cush.  217;  Fnrris  v.  Starhcs,  B.  Monroe  4. 
Under  the  evidence  in  this  case  the  (luestion  of  probable 
cause  was  one  for  the  court. — Rich  r.  Mclncrij,  103  Ala. 
357;  McDunivJ  v.  Cain,  48  KSouth.  52;  Lnnchfonl  r.  Diet- 
rich,  8(>  Abi.  250;  Samkrs  r.  Dm  is,  153  Ala.  375;  26 
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Cyc.  2fi;  i^hauuon  v.  Sims.  14fi  Ala.  678.  Advice*  of 
counsel  was  a  full  and  complete  defense. — Shainion  r, 
Sini'S,  .stfpra;  Ahiuifdou  Mill  a  r.  (iroijnii,  52  South.  51H5; 
0X4 al  r.  MiKvnua.  116  Ala.  606;  MotvH  r.  lUitrs,  80 
Ala.  382. 

DouttLAS  TayijOR,  M.  H.  Lanier,  and  P.  L  Dkakb, 
for  ai>pellee.  This  cause  should  he  affirmed  on  the 
authority  of  Ahiuf/don  Mills  r.  (Iroffan,  52  South.  5S>6. 
Advice  of  counsel  is  not  always  a  complete  defense. — 
MclA'od  r.  MclA^od,  73  Ala.  42.  The  court  was  not  in 
error  in  refusing  a  new  trial  because  of  the  size  of  the 
verdict. — Xat.  Sin\  Co.  v.  Mabry,  149  Ala.  217.  Objec- 
tions not  raised  to  evidence  in  the  lower  court  cannot 
be  advanced  for  the  first  time  on  appeal. — Rhodes  r. 
Kinf/.  52  Ala.  272. 

MAYFIELD,  J. — This  was  an  action  by  appellee 
against  appellant  to  recover  damages  for  malicious  pros- 
ecution. The  case  was  ultimately  tried  on  counts  1  and 
3.  There  are  no  special  pleas  to  these  counts.  Each 
declares  upon  a  separate  prosecution.  This  is  the  sec- 
ond appeal  in  this  case;  the  first  being  reported  in  167 
Ala.  146,  52  South.  596.  A  number  of  the  questions 
presented  for  review  on  this,  the  second  appeal,  were 
decided  in  the  former;  and  as  to  these  we  see  no  reason 
to  depart  from  our  ruling  heretofore  announced. 

The  first  insistence  is  that  the  plaintiff  was  guilty  of 
enticing  away  employees  of  the  defendant.  This  was 
the  offense  for  which  he  was  prosecuteil ;  or  at  least  the 
evidence  showed  conclusively  that  there  was  probable 
cause  for  believing  him  to  be  guilty  of  such  offense,  and 
that  therefore  the  defendant  should  not  be  held  liable 
to  a  civil  suit  for  instituting  this  prosecution  against 
the  plaintiff. 
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We  cannot  agree  with  counsel  in  this  contention.  It 
was  ruled  on  the  former  appeal  in  this  case — if  not 
expressly,  by  necessary  implication— that  under  the  evi- 
dence this  was  a  question  of  fact  for  the  jury,  and  that 
the  trial  court  properly  submitted  it  to  the  jury,  under 
correct  instructions.  And  there  is  no  such  difference 
between  the  evidence  adduced  on  the  first  trial  and  that 
brought  out  on  the  second  as  to  warrant  the  court's 
withholding  this  question  from  the  jury. 

The  plaintiff,  when  arrested  on  these  charges,  waived 
a  preliminary  trial  and  gave  bond  to  appear  and  an- 
swer any  charge  that  might  be  preferred  by  the  grand 
jury.  The  grand  jury  failed  to  indict  the  plaintiff,  in 
either  case,  for  the  offense  charged,  but  did  return  an 
indictment  against  him  for  carrying  on  the  business  of 
emigrant  agent  without  a  license — which  of  course,  was 
an  offense  separate  and  distinct  from  that  of  which  he 
was  charged. 

It  is  next  insisted  that  the  prosecution  of  the  plain- 
tiff was  instituted  by  the  agents  of  the  defendant,  on  the 
advice  of  reputable  practicing  attorneys,  given  on  a 
full  and  fair  statement  of  all  the  facts  known  to  the 
affiant,  or  which  by  proper  means  could  have  been  as- 
certained. 

It  is  sufficient  to  say,  as  to  this  insistence,  that 
whether  or  not  that  was  done  in  the  manner,  to  the  ex- 
tent, and  with  the  purpose,  to  make  it  a  complete  de- 
fense to  the  action,  was  a  question  of  fact  for  the  jury, 
and  not  one  of  law  for  the  court ;  and  that  the  court  did 
not  err  in  submitting  these  questions  to  the  jury  under 
proper  instructions,  which  the  trial  court  seems  to  have 
given. 

The  mere  fact  that  a  person  desiring  to  institute  a 
prosecution  consults  a  reputable  attorney  before  so  do- 
ing, and  that  such  attorney  advises  the  prosecution,  does 
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not  of  itself  amount  to  a  complete  defense  to  an  action 
for  maliciously  instituting  such  prosecution.  All  this 
might  be  done,  and  yet  the  prosecution  be  maliciously 
instituted. 

Whether  the  affiant  made  a  full  and  fair  statement  of 
the  facts  to  the  attorney,  whether  he  used  proper  dili- 
gence in  order  to  ascertain  the  facts,  and  whether  he 
consulted  the  attorney  for  the  purpose  of  obtaining  the 
advice  of  such  attorney  and  acting  upon  it  rather  than 
upon  his  own  judgment,  or  for  other  motives,  were  in 
this  case  (and  are  usually)  questions  of  fact  for  the 
determination  of  the  jury. 

All  the  evidence  in  this  record  has  been  carefully  read 
and  considered,  and  we  have  reached  the  conclusion, 
not  only  that  the  trial  court  correctly  submitted  these 
questions  of  fact  to  the  jury,  but  also  that  the  action  of 
the  court  was  proper,  in  declining  to  award  a  new  trial 
on  account  of  insufficiency  of  the  evidence,  or  on  the 
ground  that  the  jury  acted  contrary  to  the  instructions 
of  the  court  upon  this  question. 

We  do  not  think  that  the  court  erred  in  allowing  sec- 
ondary proof  as  to  the  contents  of  the  affidavit  and 
warrant.  The  case  was  reversed  on  the  former  appeal, 
and  one  of  the  grounds  of  the  reversal  was  the  admissi- 
bility of  this  secondary  evidence. 

The  trial  court  evidently  attempted  to  comply  with  the 
rule  announced  by  this  court  on  the  former  appeal,  as 
to  the  admission  of  such  evidence.  The  secondary  proof 
was  made  by  the  officer  who  issued  the  warrant,  and 
before  whom  the  affidavit  was  taken,  and  he,  of  course, 
was  the  proper  custodian  of  it.  He  testified  that  it  was 
lost,  and  that  he  had  made  unavailing  search  for  it; 
that  the  papers  had  gone  up  to  the  grand  jury ;  and  that 
the  lost  papers  were  not  those  of  which  plaintiff  was 
custodian,  but  were  quasi  records  of  the  proceedings 
in  the  justice  court. 
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It  is  insisted  in  the  argument  bj'  the  appellant  that 
the  secondarj'  evidence  of  the  witness,  as  to  the  contents 
of  the  affidavit  and  warrant,  was  a  mere  opinion  or  con- 
clusion. This  was  not  one  of  the  grounds  of  objection 
assigned  to  the  introduction  of  such  proof,  nor  of  the 
motion  to  exclude,  and  that  question  cannot  be  raised, 
for  the  first  time,  on  appeal.  The  trial  court  evidently 
did  not  have  that  question  presented  to  it  for  decision. 

It  was  ruled  on  the  former  appeal  that  the  fact  that 
Sanders,  one  of  the  defendant's  agents,  was  appointed 
a  deputy  sherltt'  at  the  instance  of  the  defendant,  was  a 
material  inquiry.  We  can  see  no  reason  to  recede  from 
what  we  then  said  upon  that  question.  The  facts  that 
the  defendant's  agent  was  thus,  as  its  request,  appointed 
to  be  a  deputy  sheriff,  and  that  this  agent,  as  such  dep- 
uty, arrested  the  plaintiff  under  the  warrant,  the  basis 
of  this  prosecution,  were  certainly  a  material  inquiry 
upon  this  trial.  Hence  there  was  no  en*or  in  allowing 
proof  to  be  made  as  to  such  facts.  As  was  said  in  this 
court  in  the  former  opinion,  if  he  acted  in  the  matter 
solely  as  a  deputy  sheriff  and  not  as  the  agent  of  the 
defendant,  the  defendant  could  not  be  held  liable;  but, 
on  the  evidence  in  this  case,  it  was  certainly  a  question 
for  the  jury  to  say  in  what  capacity  he  acted  in  institu- 
ting the  prosecution  against  the  plaintiff. 

We  are  not  prepared  to  say  that  the  trial  court  erred 
in  declining  to  grant  the  defendant's  motion  for  a  new 
trial.  While  the  verdict  and  judgment  are  larger  than 
usual  in  such  cases,  we  cannot  say  that  the  award  was 
the  result  of  the  bias,  prejudice,  or  other  improper  mo- 
tive or  influence,  on  the  part  of  the  jury.  There  was 
evidence  sufficient  to  warrant  punitive  damages.  Each 
count  declared  upon  a  separate  prosecution,  which  was 
alleged  to  be  malicious;  and  this  we  have  held  to  l)e  also 
a  question  for  the  jury.     If  they  l)elieved  from  the  evi- 
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dence  that  the  plaintiff  had  made  out  his  case  and  was 
entitled  to  recover,  and  that  the  prosecution  was  ma- 
licious, wanton,  and  without  probable  cause,  they  were 
justified  in  awarding  punitive  damages.  The  amount 
of  danmges,  in  such  cases,  is  a  question  for  the  jury, 
under  proper  instructions  by  the  court. 

While  there  may  be  instances  in  which  the  trial  court 
or  an  appellate  court  could  set  aside  a  verdict  because 
so  excessive  as  to  show  that  the  jurj^  were  influenced  by 
improper  motives  or  agencies,  rather  than  by  the  evi- 
dence, in  fixing  the  amount,  we  think  that  this  is  not 
such  a  case.  The  verdict  as  originally  rendered  was  for 
|6,000;  and,  upon  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  excessive,  the  trial  court, 
which  had  heard  all  the  evidence  and  had  every  oppor- 
tunity to  observe  the  witnesses,  announced  that  a  new 
trial  would  be  granted,  for  this  reason,  unless  the  plain- 
tiff remitted  |2,000  of  such  verdict;  whereupon  the 
plaintiff  in  open  court  remitted  f2,000  of  the  verdict, 
and  the  court  then  overruled  the  motion  for  a  new 
trial  and  rendered  a  verdict  for  $4,000. 

After  a  careful  examination  of  all  the  evidence  in  this 
case,  and  due  consideration  of  the  fact  that  the  suit 
was  for  two  malicious  prosecutions,  we  are  not  willing 
to  put  the  trial  court  in  error  for  declining  to  award  a 
new  trial,  after  the  plaintiff  had  remitted  f2,000  of  the 
damages  as  fixed  by  the  verdict  of  the  jury. 

Finding  no  error,  the  judgment  of  the  trial  court 
must  be  affirmed. 

Affirmed. 

Simpson,  Anderson^  and  McClbllax^  JJ.,  concur. 
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ON  APPLICATION   FOR  REHEARING. 

MAYPIELD,  J. — It  is  most  earnestly  insisted  by 
counsel  for  appellant  that  a  rehearing  should  be  granted 
in  this  case;  that  there  is  manifest  error  in  this  record, 
in  that  the  trial  court  should  have  given  the  affirmative 
charge,  as  requested,  to  find  a  verdict  for  defendant. 

After  several  careful  examinations  of  this  record,  we 
are  not  able  to  agree  with  the  contention  of  counsel  for 
appellant,  for  the  following  reason,  which  we  will  again 
epitomize,  on  account  of  the  repeated  and  earnest  in- 
sistences of  counsel  for  apellant. 

The  action  is  for  malicious  prosecution,  claiming 
damages  as  for  two  malicious  prosecutions  of  plaintiff 
by  the  defendant,  on  the  charges  of  "enticing  away  la- 
borers'' of  the  defendant.  The  undisputed  evidence 
shows  that  these  two  prosecutions,  as  alleged,  were  in- 
stituted and  prosecuted  by  the  agents  of  the  defendant, 
and  that  the  grand  jury  failed  to  indict  in  both  cases, 
and  that  the  prosecutions  were  ended  in  favor,  and  by 
the  discharge,  of  plaintiff  before  this  action  for  ma- 
licious prosecution  was  begun;  that  the  plaintiff  was 
arrested,  detained,  and  imprisoned  in  jail,  in  consequence 
of  the  prosecution,  and  as  the  result  of  the  acts,  agency, 
and  advice,  of  the  defendant  or  of  its  attorney. 

These  facts  being  undisputed,  they  were  certainly  suf- 
ficient to  carry  the  case  to  the  jury  upon  the  general 
issue. 

The  defendant  undertook  to  rebut  plaintiff's  case,  and 
to  show  that  there  was  probable  cause  for  the  institu- 
tion of  the  prosecutions,  and  that  there  was  no  malice, 
which,  if  conclusively  done,  would  have  entitled  it  to 
the  affirmative  charge. 

But  was  the  evidence  couclusice  as  to  this?  We  think 
not. 
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It  is  most  earnestly  insisted  by  counsel  for  appellant^ 
on  this  rehearing,  that  plaintiff  was  actually  guilty  of 
the  charges  preferred  by  the  defendant,  and  for  which 
he  was  prosecuted,  notwithstanding  the  grand  jury  had 
twice  refused  to  indict  him  on  an  ex  parte  hearing.  Our 
answer  to  this  is  that,  if  that  is  true,  the  record  before 
us  does  not  so  show  it ;  and  of  course  we  are  bound  by 
the  record.  We  do  not  so  find  that  all  evidence  in  this 
record  shows  that  plaintiflf  was  guilty  as  charged,  or 
that  there  was  probable  cause  for  defendant's  agent's 
believing  him  to  be  so  guilty. 

The  mere  fact  that  plaintiflf  was  in  Huntsville  on  the 
occasion  when  arrested,  for  the  purpose  of  accompany- 
ing certain  persons  from  Huntsville  to  Atlanta,  and  to 
pay  their  transportation  and  expenses,  and  that  those 
persons  were  employees  of  defendant,  does  not  conclu- 
sively show  that  plaintiflf  had  enticed  such  employees 
away  from  defendant,  within  the  meaning  of  the  Crimi- 
nal Code.  Certainly  plaintiflf's  evidence  did  not  show 
conclusively,  nor  admit,  that  he  was  guilty  of  the  crim- 
inal oflfense  charged.  A  part  of  his  evidence  is  as  fol- 
lows. "The  charge  on  which  I  was  arrested  from 
Vaught's  court  was  'enticing  laborers  from  the  Abing- 
don Mills.'  I  did  not  solicit  anybody,  and  did  not  oflfer 
anybody  any  sum  of  money  or  higher  wages  at  all.  I 
came  here  with  the  money  for  the  purpose  of  paying 
transportation  of  certain  hands  who  had  already  been 
hired  to  go  to  Atlanta.  I  did  not  employ  or  oflfer  to 
employ  any  one,  and  did  not  have  any  authority  from 
the  Fulton  Bag  &  Cotton  Company  to  employ  anybody, 
or  oflfer  any  hands  employment.  After  my  arrest,  and 
after  I  made  bond,  I  went  back  to  Atlanta  that  after- 
noon. I  did  not  return  to  Huntsville  until  the  follow- 
ing January,  when  I  came  back  for  trial.  I  was  tried 
for  carrying  on  the  business  of  an  emigrant  agent,  with- 
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out  license,  and  was  tried  in  this  courthouse.  Mr.  Pride 
and  Capt.  Humes  were  the  attorneys  for  the  prosecution 
on  my  trial  for  carrying  on  the  business  of  an  emigrant 
agent.  ;Mr.  Sanders  and  Mr.  Herring  and  Mr.  Brown 
were  all  present  at  the  trial,  and  I  think  they  were  all 
witnesses  against  me,  and  they  were  assisting  the  attor- 
neys. Immediately  after  that  trial"  I  was  re-arrested  in 
the  courthouse  before  I  had  gotten  out  of  the  courthouse, 
en  a  charge  of  enticing  away  laborers  from  the  Abing- 
don ilills.  ♦  ♦  ♦  When  I  was  carried  up  to  Mr. 
Vaught's  office  that  night  in  August,  Mr.  Herring  said 
to  me,  'I  am  glad  we  got  you,  old  fellow,  not  on  your 
account,  but  on  account  of  the  Fulton  Bag  &  Cotton 
Mills.'  Mr.  Herring  was  assistant  superintendent  of 
the  Abingdon  Mills." 

There  is  abundant  evidence  in  this  record  tending  to 
show  that  the  arrangement  for  the  hands  to  go  from 
the  Huntsville  Mill  to  the  Atlanta  Mill  were  made  by 
correspondence  between  the  Huntsville  employees  and 
the  Atlanta  employers,  and  without  any  criminal  par- 
ticipation therein  on  the  part  of  this  plaintiff  or  of  any 
other  person.  We  do  not  understand  that  this  statute 
absolutely  prohibits  employees  of  one  cotton  mill  from 
ever  seeking  or  obtaining  employment  elsewhere,  and 
that,  if  they  ever  do  thereafter  obtain  employment  in 
another  mill,  all  other  persons  who  aid  them  in  going 
to  such  new  employer  or  cotton  mill  are  guilty  of  vio- 
lating this  statute. 

The  plaintiff  further  testified:  "The  only  parties 
whos{^  expenses  or  debts  I  had  authority  to  pay  were 
shown  by  some  letters  I  had,  which  were  written  to  Mr. 
S.  F.  Brown.  The  hands  I  now  remember  were  Maggie 
Couch,  and  Bessie  Merritt.  That  money  was  simply 
an  advance  on  the  part  of  the  mill  to  these  people.  When 
T  was  in  Huntsville  before,  in  1906,  I  was  here  as  a 
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drummer,  and  did  not  know  anything  about  the  Abing- 
don Mills.  I  did  not  make  any  contract  with  Maggie 
Couch  and  the  parties  who  came  to  see  me  at  the  hotel. 
I  notified  them  that  I  was  here  for  the  Fulton  Bag  & 
Cotton  Mills,  to  carry  them  hack  to  Atlanta,  and  that  I 
would  buy  the  tickets,  pay  freight  on  household  goods, 
etc.    I  did  not  offer  any  money  to  any  others." 

The  defendant  also  insists  that  it  was  entitled  to  the 
affirmative  charge,  for  the  reason  that  the  prosec*ution8 
were  instituted  and  prosecuted  under  the  advice  of 
counsel,  and  were  therefore  with  probable  cause  and 
without  malice. 

We  do  not  think  the  evidence  in  this  case  was  so  con- 
clusive as  to  take  the  questions  from  the  jury.  It  is 
true  that  the  evidence  does  show  that  two  attorneys 
were  consulted  and  advised  with,  about  the  prosecu- 
tions; but  it  also  shows  that  one  of  these  attorneys  was 
a  stockholder,  an  officer,  and  a  director,  of  the  defendant 
corporation,  and  that  he  was  employed  by  it  to  prose- 
cute the  plaintiff,  in  addition  to  the  prosecuting  attor- 
ney for  the  state.  The  other  attorney  consulted  was  the 
county  solicitor.  He  was  twice  examined  as  a  witness, 
and  testified,  in  part,  as  follows :  "(^apt.  Humes  assisted 
me  in  the  trial  of  the  case  against  Grogan,  in  the  law 
and  equity  court,  and  suggested  the  i^Titing  of  this  affi- 
davit. He  assisted  me  in  prosecuting  Mr.  Grogan,  and 
it  was  at  his  suggestion  and  dictation  that  I  made  out 
this  affidavit.  That  affidavit  and  warrant  were  written 
in  the  courtroom  immediately  after  the  trial  of  Grogan 
on  the  charge  of  carrying  on  the  business  of  an  emigrant 
agent  without  license.  The  matter  was  discussed  with 
Mr.  Brown,  Mr.  Herring,  and  Mr.  Sanders,  my  recollec- 
tion is,  in  the  courtroom.  We  discussed  the  verdict  in 
the  other  case,  and  then  it  was  that  this  complaint  was 
prepared,  and  the  warrant  issued.    Brown  and  Herring 
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and  Sanders  did  all  the  talking  to  me  all  the  time.  I 
did  not  request  Capt.  Humes  to  assist  in  the  prosecution 
of  that  case.  Mr.  Brown  told  me  that  they  were  going 
to  have  Capt.  Humes  assist.  I  told  Mr.  Sanders  and  Mr. 
Herring  and  Mr.  Brown,  when  they  came  to  consult  me 
about  having  Grogan  arrested,  that  I  thought  it  would 
be  best  to  wait  until  we  could  find  out  that  some  of  the 
employees  had  signed  up,  or  gone  to  the  depot,  to  be 
there  and  see  that  they  started  to  move  to  the  depot.  I 
wanted  them  to  be  sure  and  know  that  he  was  here  for 
that  purpose  before  they  made  any  arresti  I  advised 
them  all  the  time  not  to  make  arrest  until  they  were  cer- 
tain that  he  had  committed  some  overt  act  before  he  was 
arrested,  and  I  felt  that  we  would  be  pretty  certain  of 
his  guilt  if  he  had  done  these  things  that  I  have  related. 
When  the  affidavit  was  sworn  out  in  the  courtroom  af- 
ter the  first  trial,  Capt.  Humes  and  I  and  Mr.  Sanders 
were  present,  and  I  think  Mr.  Brown,  Capt.  Humes,  and 
I  heard  all  the  evidence  on  the  trial  of  Grogan  for  carry- 
ing on  the  business  of  an  emigrant  agent.  Capt.  Humes 
was  a  reputable  practicing  attorney  and  dictated  the 
affidavit  to  me,  after  we  had  heard  all  the  evidence.  I 
concurred  with  Capt.  Humes,  in  thinking  that,  under 
the  evidence  in  that  case,  Grogan  was  guilty  of  enticing 
away  laborers;  but  I  thought  at  the  time,  and  so  told 
Capt.  Humes  that  I  thought,  it  would  be  dangerous  for 
the  company  to  swear  out  the  second  affidavit.  I  did  not 
think  it  g()o<l  policy  to  swear  out  the  second  affidavit," 
It  has  been  repeatedly  held  that  the  question  as  to  the 
bona  fides  of  obtaining  the  advice  of  counsel,  and 
whether  a  full  and  fair  statement  of  the  facts  was  made 
to  counsel,  is  usually  one  for  the  jury. — 2  Greenf.  Ev. 
459;  MclA'Od  v.  McLeod.  73  Ala.  42.  See  former  report 
of  this  case,  167  Ala.  146,  52  South.  596-599.  So  these 
were  all  clearly  questions  for  the  jury. 
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We  do  not  mean  to  say  that  there  was  no  evidence  in 
conflict  with  that  quoted  above;  but  the  testimony  quoted 
was  in  evidence,  besides  the  undisputed  facts  which  we 
have  before  stated.  This,  under  all  the  authorities, 
was  sufficient  to  carry  the  questions  to  the  jury.  For 
the  trial  court  to  have  taken  all  these  questions,  and  in- 
structed a  verdict  for  the  defendant,  would  clearly  have 
been  a  usurpation  by  the  court  of  the  functions  of  the 
jury.  This  case  has  already  been  tried  twice,  each  time 
by  a  different  jury,  and  each  jury  has  found  for  the 
plaintiff  and  for  substantial  damages.  There  is  nothing 
to  show  bias  or  prejudice  against  this  defendant  or  in 
favor  of  the  plaintiff.  The  plaintiff,  who  was  prose- 
cuted, was  a  non-resident  of  the  state  at  the  time  of  hi» 
arrest  and  at  the  time  of  his  trial,  while  those  who  pro- 
cured and  instituted  the  prosecutions  were  resident  citi- 
zens of  the  state  and  the  county.  A  trial  court  has 
twice  heard  all  the  evidence,  seen  the  witnesses,  and  ob- 
served their  manner  and  demeanor;  and  in  each  instance 
it  refused  the  defendant's  motion  to  set  aside  the  judg- 
ment Two  grand  juries  of  Madison  county  have  re- 
fused to  indict  the  defendant  on  ex  parte  hearings  of 
the  prosecutors,  and  a  petit  jury  has  refused  to  convict 
him  of  a  kindred  offense  of  being  or  acting  as  an  emi- 
grant agent  without  a  license.  This  court,  on  a  former 
appeal,  w  hen  the  evidence  was  practically  the  same  as  it 
is  now,  held  that  the  right  of  the  plaintiff  to  recover 
was  a  question  of  fact  for  the  jury,  and  reversed  the 
case  for  another  trial ;  and  it  would  have  been  unusual 
for  the  trial  court,  on  a  second  trial,  with  the  evidence 
practically  what  it  was  before,  to  instruct  the  jury  to 
find  for  the  defendant,  when  this  court  had  held  that  it 
should  not  so  instruct  the  jury. 

So  the  application  for  a  rehearing  on  this  appeal  is, 
for  all  practical  purposes,  the  second  application  as  to 
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the  (luestion  of  the  general  affirmative  charge.  We  are 
therefore  somewhat  surprised  that  counsel  for  appellant 
should  have  been  so  severely  shocked  at  the  court's 
action,  on  this  second  appeal,  in  saying  exactly  what  it 
had  said  on  the  former  appeal.  It  is  no  doubt  often 
hard  for  counsel  to  see  the  correctness  of  verdicts  and 
judgments  against  their  clients.  It  is  likewise  a  natural 
and  meritorious  trait  of  character  that  counsel  should 
feel  a  deep  interest  in  the  result  of  the  suits  of  their 
clients;  but  it  does  seem  that  in  this  case,  after  so 
many  trials  with  the  same  result,  and  after  considera- 
tion of  all  the  undisputed  facts,  counsel  should  become 
reconciled  to  its  loss,  without  thinking  that  the  court 
has  failed  to  give  it  the  proper  attention. 


Sloss-Shef field  Steel  &  Iron  Company 

V.  Smith. 

False  Imprisonment. 

(Decided  November  28,  1911.     .57  South.  29.) 

1.  Municipal  Corporations ;  Ordinances ;  Implied  Repeal, — Bir- 
mingham Ordinance  No.  181,  providing  punishment  for  any  i)erson 
guilty  of  a  misdemeanor  declared  to  be  such  by  the  state  law, 
which  ordinance  was  passed  In  accordance  with  the  powers  con- 
ferred l)y  the  city  charter  under  Local  Acts,  both  of  which  gave  the 
city  that  power,  was  not  repealed  by  section  1251,  Code  1907. 

2.  ^anic;  Charter. — A  change  in  a  charter  of  a  municipal  corpora- 
tion does  not  affect  existing  ordinances  In  harmony  with  the  new 
provisions. 

3.  Sanw;  Instructions. — ^The  judicial  inclination  is  to  sustain  the 
validity  of  ordinances,  and  in  determining  their  validity,  a  reason- 
able construction  will  be  given  them. 

4.  i^ame. — A  penal  ordinance  must  be  strictly  construed. 

5.  Same;  Adoption  hy  Reference. — Municipal  ordinances  being  con- 
strued by  the  same  rule  as  statutes,  an  ordinance  may  by  reference 
adopt  the  provisions  of  statutes  or  other  ordinances. 
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0.  Same;  Validitv. — Since  all  persons  are  Imuiul  by  tlie  criminal 
Ftatules  of  the  Ptale,  a  municipal  ordinance  providinjc  that  any  i>er- 
son  found  guilty  of  a  misdemeanor  under  the  state  statute  shall  be 
punished  therefor,  is  not  invalid  for  indeflniteness  and  uncertainty. 

7.  Same. — Where  a  municipal  ordinance  provides  that  any  person 
^ilty  of  a  ndsdemeanor  under  the  state  laws  should  l>e  punished, 
the  fact  that  there  were  state  misdemeanor  statutes  inapplic*able  to 
the  exercise  of  municipal  authority,  would  not  render  the  ordinance 
void,  but  it  would  bp  valid  as  to  those  misdemeanors  over  which 
the  municipality  had  authority. 

(Simpson  and  Say  re,  J  J.,  dissent.) 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hou.  A.  O.  Lane. 

Action  by  Charlie  Smith  against  the  Sloss-Sheffield 
Steel  &  Iron  Company,  for  damages  for  false  imprison- 
ment. Judgment  for  plaintiff  and  defendant  appeals. 
Reversed  and  remanded. 

Tillman,  Bilvdley  &  Morrow,  for  appellant.  The 
main  question  in  this  case  is  whether  the  hirer  of  con- 
victs, whose  duty  it  is  to  receive  the  convicts,  is  liable  for 
false  imprisonment  when  he  receives  such  convicts  from 
a  court  of  competent  jurisdiction  who  regularly  tries 
and  regularly  sentences  them  under  an  ordinance  which 
was  at  the  time  treated  as  valid,  but  which  was  subse- 
quently held  to  be  invalid.  We  believe  that  the  ques- 
tion should  l)e  answered  in  the  negative  and  in  support 
thereof,  cite. — 19  Cyc.  245,  and  authorities  there  cited; 
Cooley  on  Torts,  (3rd  ed.)  315,  and  authorities  there 
cited;  ^cxHomii  r.  Bottf<,  34  Tex.  335;  Hinkwn/  r.  McCord, 
55  la.  378;  Hallock  r.  Dominick,  69  N.  Y.  238;  13  Wall. 
351;  86  Mich.  576;  99  Wis.  652;  16  S.  C.  445;  157  Ind. 
172;  24  Am.  St.  Rep.  140.  It  has  l)een  often  held  that 
the  complaining  witness  is  exempt  from  liability  though 
the  statute  or  ordinance  be  subsequently  declared  un- 
constitutional.—70  L.  R.  A.  464;  46  L.  R.  A.  215;  52 
N.  W.  904 ;  69  N.  Y.  238.  It  cannot  l)e  doubted  that  the 
city  of  Birmingham  had  the  authority  to  pass  the  ordi- 
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nance  and  that  the  judge  who  tried  the  case  had  gen- 
eral jurisdiction  over  municipal  ordinances.  Plaintiff 
was  charged  with  the  same  knowledge  of  its  invalidity  as 
was  the  defendant,  and  should  have  tested  its  validity, 
and  it  can  be  said  then  that  his  imprisonment  was  vol- 
untary.—A//rn  v.  Shcdd,  10  Cush.  375;  22  Ore.  164; 
4  Johns  32 ;  70  L.  R.  A.  456 ;  7  Gray.  55.  Under  no 
circumstances  were  punitive  damages  recoverable. — 25 
W.  Va.  139;  51  Pa.  St.  191. 

W.  H.  Smith,  and  William  Vaughan,  for  appellee. 
The  court  had  no  jurisdiction  of  the  subject  matter.  All 
the  proceedings  were  absolutely  void,  and  hence,  defend- 
ant was  a  trespasser. — Duckworth  v.  Johnson,  7  Ala. 
578.  Consent  could  not  confer  jurisdiction. — Root  v, 
Eslava,  17  Ala.  430.  The  defendant  was  required  to 
justify  the  imprisonment  and  it  cannot  seek  protection 
behind  a  void  process  or  a  void  conviction. — 19  Cyc. 
345;  Gates  v.  Bullock,  136  Ala.  537;  Noles  v.  The  State, 
24  Ala.  672;  Crauj  t\  Hurnett,  32  Ala.  728;  Withers  v. 
Coylcs,  36  Ala.  329;  Woodall  i\  McMillan,  38  Ala.  622. 
A  void  act  is  neither  a  law  nor  a  command. — Hopkins 
V,  Clcmson  College,  U.  S.  Sup.  Ct.  in  MSS.  Every  man 
is  his  own  constitutionalist. — Norwood  v.  Goldsmith, 
168  Ala.  234. 

McCLELLAN,  J. — Action  for  damages  for  false  im- 
prisonment. 

The  bill  of  exceptions  recites  that  the  following  ordi- 
nance of  the  city  of  Birmingham,  under  which  the 
plaintiff  was  tried  and  convicted,  "was  regularly  adopt- 
ed and  promulgated  and  in  force  and  effect  at  and  be- 
fore the  time  of  plaintiff's  arrest  and  conviction":  "Or- 
dinance 181. — Be  it  ordained  by  the  city  council  of  Bir- 
mingham, that  section  805  of  the  City  Code  of  Birming- 
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ham  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows :  Section  805 :  Violation  of  State  Laws  an 
Offense.  Any  person  or  persons  committing  an  offense 
in  the  city  of  Birmingham,  which  is  declared  by  any 
law  or  laws  of  the  state  of  Alabama  heretofore  or  here- 
after enacted  to  be  a  misdemeanor,  shall,  upon  convic- 
tion, be  punished  as  provided  in  section  806  of  the  City 
Code  of  Birmingham. 

In  the  act  entitled  "An  act  to  establish  a  new  charter 
for  the  city  of  Birmingham,"  approved  December  12, 
1890  (Acts  1890-91,  pp.  114,  134),  it  was  provided  "that 
the  said  mayor  and  aldermen  shall  have  full  power  and 
authority,  *  *  *  2d.  To  punish  all  offenses  against 
the  peace,  good  order,  morals,  health  or  sanitation  of  the 
city,  ♦  ♦  ♦  and  to  punish  any  act  ichich  is  hy  law  a 
crime  or  misdemeanor  against  the  state  J'  (Italics  sup- 
plied.) A  similar  provision  to  that  italicized  was  con- 
tained in  the  charter  of  that  city,  approved  February 
23,  1899  (Local  Acts  1890-99,  pp.  1413,  1414,  subd.  23), 
except  that  the  words  "a  crime''  were  omitted.  See 
Weakley's  Ijocal  Laws,  Jefferson  County,  p.  164,  subd. 
23.  The  ordinance  under  which  plaintiff  was  convicted 
is  practically  identical  in  terms  with  the  italicized 
charter  provision. 

Two  questions,  then,  arise :  First,  has  the  ordinance 
been  annulled  by  subsequent  (to  the  charter  of  1899) 
legislation ;  second,  if  not,  is  it  void  for  uncertainty,  in- 
definiteness? 

The  only  legislation,  of  which  we  are  aware,  that 
could  possibly  effect  the  repeal  (and  that  by  implica- 
tion only)  of  the  italicized  charter  provision  is  the 
Municipal  Code. — Acts  1907,  p.  790  et  seq.  See  Pol. 
Code,  c.  32.  That  enactment  purports,  on  its  face  (sec- 
tion 200)  to  repeal  only  those  "laws  and  parts  of  laws, 
both  general  and  special,  in  conflict"  therewith.     In 
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section  80  (Pol.  Code,  1251),  general  powers  to  adopt 
ordinances,  not  inconsistent  with  state  laws,  are  given 
municipalities.  Otherwise  there  are  no  provisions  of 
the  Municipal  Code  we  can  discover  that  affect  the  in- 
quiry first  stated.  Obviously  there  is  nothing  in  the 
section  mentioned  wherewith  the  italicized  provision  of 
the  earlier  charter  is  in  conflict.  Hence  there  was  no 
repeal  of  the  earlier  charter  power  to  punish  all  acts 
condemned  by  misdemeanor  statutes.  Besides,  it  is  well 
settled  that  changes  in  municipal  charters  do  "not  aflfect 
existing  ordinances  in  harmony  with  new  provisions.'^ 
— Yen  tress  i\  Town  of  VlaytoUy  165  Ala.  349,  51  South, 
763;  FerrcU  i\  Vity  of  OpeliM,  144  Ala.  135,  39  South. 
249;  1  Dillon  on  Munic.  Corp.  (5th  Ed.)  233.  This 
ordinance  is  within  the  rule. 

Is  the  ordinance  void  for  uncertainty,  indefiniteness? 
In  determining  the  validity  of  oinlinances,  a  reasonable 
ccmstruction  will  be  given  them;  the  judicial  inclina- 
tion being  to  sustain,  rather  than  overthrow,  them. — 2 
Uillon^s  Munic.  Corp.  (5th  Ed.)  §  646;  Orme  v,  Tus- 
ciiinhia,  150  Ala.  520,  43  South.  584.  "Ordinances  must, 
by  fair  and  natural  construction,  be  certain  to  a  com- 
mon intent. — 28  Cyc.  p.  354.  "Common  intent"  is  de- 
fined us  "the  natural  sense  given  to  words." — 1  Bouv- 
Law  Diet. ;  Black's  Law  Diet. 

Where  an  ordinance  is  penal,  as  here,  it  must  he 
strictly  construed  in  determining  whether  the  act 
charged  is  within  the  prohibition  of  the  ordinance,  not 
merely  within  its  spirit. — Citi/  Council  of  Montyomcnj 
V.  /..  it  X,  R.  If,  Co,,  81  Ala.  127,  132,  4  Scmth.  62:>. 
"The  purpose  of  the  rule  (i  e.,  of  strict  construction  of 
penal  statutes)  is  to  i)revent  acts  from  being  brought 
within  the  scope  of  punishment,  because  courts  may  sup- 
pose they  fall  within  the  spirit  of  the  law,  though  not 
within  its  terms." — See  also,  Endl.  on  Interp.  of  Stat- 
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utes,  §  329,  p.  454;  2  Le\vi8,  Suth.  St.  Const.  §§  520-527, 
and  notes  thereto. 

The  ordinance  under  consideration  wouhl  constitute 
municipal  offenses  of  the  violation  of  the  misdemeanor 
statutes  of  the  state.  Of  its  purpose,  there  could  be  no 
doubt.  In  its  form  this  ordinance  falls  within  the  cate- 
gory called,  in  respect  of  statutes,  "reference  statutes." 
It  refers  with  absolute  certainty  to  the  misdemeanor 
8tatutes  of  the  state.  Brickbll,  C.  J.,  in  Phoenix  Assur- 
ance Co.  V.  Fire  Dept.  of  Mo7itgomery,  117  Ala.  631,  23 
South.  843,  42  L.  R.  A.  468,  said  that  such  enactments 
were  "statutes  which  refer  to  and  by  reference  adopt, 
-wholly  or  partially,  pre-existing  statutes.  In  the  con- 
struction of  such  statutes,  the  statute  referred  to  is 
treated  and  considered  as  if  it  were  incorporated  into 
and  formed  part  of  that  which  makes  the  reference." — 
Ex  parte  Greene  &  Graham,  29  Ala.  52;  Lewis,  Suth. 
on  Stat.  (Vmst.  §i5  405-407;  Endl.  on  Int.  Stat.  S  493; 
JIattheics  v.  Sands^  29  Ala.  136;  Hooper  v,  Bankhecul, 
171  Ala.  629,  54  South.  549,  552;  Season  v.  Shaw,  148 
Ala.  544,  42  South.  611,  18  L.  R.  A.  (N.  S.)  566.  A 
reference  statute  may  adopt  the  law  generally  which 
governs  a  particular  subject. — Lewis,  Suth.  §  405,  p. 
789;  Culrer  v.  People,  161  111.  89,  97,  43  N.  E.  812; 
Gaston  v.  Lamlcin,  115  Mo.  20,  33,  34,  21  S.  W.  1100; 
Cole  t\  Wayne,  Judge,  106  Mich.  692,  64  N.  W.  741; 
other  authorities,  supra.  Municipal  ordinances  are  con- 
strued by  the  same  rules  as  are  statutes. — Harbor  Mas- 
ter, etc.,  r.  SoutherMnd,  7  Ala.  511;  28  Cyc.  pp.  388, 
389,  and  notes  thereon.  No  reason  appears  why  ordi- 
nances and  by-laws  may  not  avail  of  the  principles, 
whereby  reference  statutes  are  c(mstrued  and  given  ef- 
fect, provided,  of  course,  the  municipality  has  the  power 
to  ordain  as  undertaken. 
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The  argument,  as  respects  its  indefiniteness  and  un- 
certainty, against  the  ordinance  necessarily  is  that  the 
reference  to  the  state's  misdemeanor  statutes  is  too 
broad;  that  is,  brings  in  too  comprehensive  a  list  of 
laws,  whereby  the  conduct  of  individuals  is  to  be  affect- 
ed. If  the  misdemeanor  statutes  referred  to  in  the 
ordinance  were  those  of  another  sovereignty  than  the 
parent  of  the  municipality  promulgating  this  ordinance, 
there  might  be  force  in  the  suggestion.  But,  since  the 
very  statutes  to  which  the  ordinance  refers  apply  and 
control,  as  by  direct  state  authority,  the  conduct  of 
every  person  upon  whom  the  ordinance  could  have  an 
influence  or  operate  an  effect,  and  since  the  familiar 
presumption  against  ignorance  of  law  imposes  upon 
every  person  in  the  jurisdiction  of  the  municipality  of 
Birmingham  the  binding  quality,  as  upon  presumed 
knowledge,  of  the  misdemeanor  statutes  to  which  the 
ordinance  definitely  refers,  it  is  evident  that  no  injus- 
tice, from  ignorance  of  the  substance  of  the  ordinance 
— the  conduct  it  would  affects— could  result  to  any  per- 
son witliin  that  jurisdiction.  To  so  affirm  would  im- 
pute ignorance  of  the  commands  of  the  ordinance,  be- 
cause the  misdemeanor  statutes  of  the  state  were  not  set 
out  therein;  whereas,  by  irrefutable  presumption,  per- 
fect knowledge  of  those  statutes,  in  force  as  the  law  of 
the  state,  was  imputed  to  every  person  permanently  or 
temporarily  within  the  jurisdiction  of  the  municipal- 
ity. What  the  misdemeanor  statutes  of  the  state  were 
or  are  could  not  be  a  matter  of  doubt.  They  are  enacted 
to  employ  the  term  in  the  ordinance,  by  the  lawmaking 
powers  of  the  state.  They  are  written.  They  were  or 
are  laio  in  the  same  jurisdiction  in  which  the  ordinance 
operated.  Reference  to  them,  in  the  ordinance,  brought 
into  the  ordinance  as  definite  a  system  of  law,  enacted 
by  the  parent  of  the  ordaining  authority,  as  was  pos- 
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sible,  without  specifying,  eo  nomine,  the  particular  en- 
actments to  which  the  ordinance  had  reference. 

If  it  be  assumed  that  there  were  or  are  state  misde- 
meanor statutes  inapplicable  or  inappropriate  to  the 
exercise  of  municipal  authority,  this  condition  would 
not  lead  to  the  invalidity  of  this  ordinance.  "The  fact 
that  an  ordinance  covers  matters  which  the  city  has  no 
power  to  control  is  no  reason  why  it  should  not  be  en- 
forced as  to  those  which  it  may  control." — City  Council^ 
efc,  V.  Shaddox,  138  Ala.  263,  266,  36  South.  369;  Ex 
parte  Couxirt,  92  Ala.  94,  9  South.  225;  Kettering  v. 
Jacksonville.  50  111.  39;  Ex  parte  Byrd,  84  Ala.  17,  4 
South.  397,  5  Am.  St.  Rep.  328.  "An  ordinance,  like  a 
statute,  may  be  valid  in  some  of  its  provisions  and  in- 
valid as  to  others." — Ex  parte  Byrd,  snpra;  Ex  parte 
Co^iccrt,  supra,  and  authorities  therein  cited;  City 
Council,  etc.,  v,  Shaddox,  supra.  We  therefore  conclude 
that  the  ordinance  first  quoted  before  is  not  invalid. 

The  recent  decision  delivered  in  Kreulhaus^  Appeal, 
164  Ala.  623,  51  South.  297,  26  L.  R.  A.  (N.  S.)  492, 
involved  an  ordinance  different  in  terms  from  that  here 
considered;  and,  also,  no  account  was  taken  of  the 
italicized  charter  provision  before  quoted. 

The  survival  of  the  plaintiff's  cause  of  action,  as  here 
pleaded,  was  and  is  dependent  upon  the  invalidity  of  the 
ordinance  in  question.  Our  conclusion  is  opposed  to  the 
plaintiff's  contention.  It  was  valid.  Accordingly  the 
affirmative  charge  requested  by  the  defendant  was  er- 
roneously refused. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson^  Mayfibld^,  and  Sombrville,  JJ.,  concur. 
Simpson  and  Sayre^  JJ.,  dissent.  Dowdbll,  C.  J.,  not 
sitting. 
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Broom  i\  Dougrlass,  et  al. 

Trespass  to  Person. 

(Decided  February  15,  1912.    57  South.  860.) 

1.  Judges;  Official  Act  a;  Liahility. — ^The  judge  of  a  court  of  gen- 
eral jurisdiction  is  not  liable  for  any  judicial  act  in  excess  of  his 
jurisdiction,  which  involves  an  aflfiruiative  decision  of  the  fact  of 
jurisdiction,  though  the  decision  is  erroneous,  and  though  he  acts 
maliciously ;  the  rule  is  diflPerent  where  there  is  a  clear  absence  of  all 
jurisdiction. 

2.  Same;  Civil  Liahility. — The  judge  of  a  court  of  limited  juris- 
diction is  liable  civilly  when  he  acts  without  a  general  jurisdiction 
of  the  subject  matter,  although  his  act  involves  a  decision  that  he 
has  such  jurisdiction,  made  in  good  faith. 

3.  Same. — A  judge  of  an  inferior  court  who  acts  fully  within 
his  jurisdiction  of  the  subject  matter,  and  who  has  acquired  juris- 
diction of  the  i)erson  in  a  particular  case,  is  not  liable  civilly, 
notwithstanding  he  acts  maliciously  and  corruptly. 

4.  Same. — Where  a  judge  of  an  inferior  court  acts  judicially  as 
to  a  subject  matter  of  which  he  has  general  jurisdiction,  but  In  the 
particular  case,  has  not  acquired  jurisdiction  of  the  i)ers<m  affected, 
he  is  not  lialile  civilly  where  the  act  involves  an  affirmative  decision 
that  he  has  jurisdiction  of  the  person  and  authority  to  proceed, 
provided  a  colorable  case  has  been  presented  to  him,  calling  for  the 
exercise  of  judgment  and  he  had  determined  in  good  faith  that  the 
case  called  for  the  exercise  of  general  jurisdiction. 

5.  Same;  Question  for  Court. — Whether  a  judge  of  an  inferior 
court  had  colorable  cause  for  action  so  as  to  be  relieved  of  civil 
liability,  is  a  question  of  law.  • 

0.  Same;  Question  for  Jurff. — The  question  of  good  faith,  malice 
or  corruption  on  the  part  of  a  judge  of  an  inferior  court  having 
only  colorable  cause  for  acting,  is  one  ordinarily  for  the  decision 
of  the  jury  in  determining  the  question  of  his  civil  liability. 

7.  Courts;  Jurisdiction :  Excess. — Excess  of  jurisdiction  as  dis- 
tinguished from  want  of  jurisdiction  means  that  an  act  is  unau- 
thorized and  void  with  respect  to  a  particular  case,  though  within 
the  general  power  of  the  court,  because  the  condition  which  alone 
authorize  the  exercise  of  his  general  power  In  the  case,  are  wanting. 

8.  Same;  Colorable  Cause. — Colorable  cause  or  colorable  invoca- 
tion of  jurisdiction,  when  applied  to  the  jurisdiction  of  an  inferior 
court,  means  that  some  person  api)arently  qualified  to  do  so.  has  ap- 
peared before  the  judge  and  made  complaint  imder  oath,  stating 
some  facts  which  may,  with  other  facts  unstated,  constitute  a  crimi- 
nal offense,  or  stated  some  fact,  which  bears  some  general  simili- 
tude to  a  fact  designated  by  law  as  an  offense,  calling  on  the  judge 
to  pass  on  tbe  sufficiency  of  the  affidavit  to  elicit  the  process  Issued. 
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9.  False  Imprisonment;  Civil  Liability;  Justice  of  the  Peace. — A 
Justice  of  the  peace  acts  Judicially  and  is  not  civilly  liable,  wlio  in 
good  faith  issues  a  warrant  for  an  arrest  on  an  aflfldavit  of  a  third 
person,  averring  that  accused  threatened  to  trespass  on  and  occupy 
land  of  which  affiant  has  lieen  in  possession  under  claim  of  owner- 
ship, and  who  in  good  faith,  after  a  hearing  commits  accused  to  Jail 
unless  he  gives  bond  to  keep  the  peace,  although  the  affidavit  was 
wholly  insufficient  to  charge  any  criminal  offense. 

10.  Same;  Burden  of  Proof. — One  who  sues  a  Justice  of  the  peace 
for  damages  for  issuing  a  warrant  on  an  affidavit  not  charging  any 
criminal  offense  has  the  burden  of  proving  want  of  good  faith. 

(May field,  J.,  dissents.) 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Action  by  Henry  Broom  against  W.  H.  Douglass,  a 
justice  of  the  peace,  and  others,  for  trespass  to  the  per- 
son by  false  imprisonment.  Judgment  for  defendants, 
and  plaintiff  appeals.    AflSrmed. 

Kyle  &  Hftson,  for  appellant.  As  to  what  is  juris- 
diction see  Lamar  v,  Gutiter,  39  Ala.  338;  Drake  v. 
State,  68  Ala.  512;  Woodruff  v,  Stewart,  63  Ala.  211; 
Wilson  i\  State,  117  Ala.  160;  1  Smith's  Leading  Cases, 
1107;  Two  Rivers  Mf(j.  Co,  t\  Byers,  17  Am.  St.  Rep. 
143  and  note.  The  affidavit  was  void  and  charged  no 
offense. — Vaughan  v.  Congdon,  48  Am.  Rep.  758; 
Wright  v,  Haxon,  24  Vt.  143.  Charging  no  offense,  it 
conferred  no  jurisdiction. — Noles  r.  The  State,  24  Ala. 
696;  13  Wall.  335;  10  Am.  Dec.  102;  61  Am.  Dec.  438; 
21  Am.  Dec.  217;  Johnson  r.  The  State,  82  Ala.  29; 
Rhodes  v.  King,  52  Ala.  275.  Being  void,  it  has  no  le- 
gal effect,  and  all  proceedings  founded  on  it  were 
worthless. — Authorities  supra;  Brazzleton  i\  The  State, 
66  Ala.  96 ;  58  Am.  St.  Rep.  816.  It  is  conceded,  that  if 
Douglass  as  J.  P.  had  jurisdiction  of  the  case  against 
plaintiff,  then  his  acts  in  the  premises  would  be  judi- 
cial, and  he  and  his  bondsman  would  not  be  liable  for 
any  errors  of  judgment  committed  by  him;  and  this  is 


Digitized  by  VjOOQIC 


270  SUPREME  COURT  [Vol. 

[Broom  v.  Douglass,  et  al.l 

true,  even  though  he  acted  with  malice,  revenge  or  other 
improper  motive. — Woodruff  v,  Stewart^  63  Ala.  206; 
Coleman  r.  Roberts^  113  Ala.  323;  19  Cyc.  333  and  note. 
But  the  c(mverse  of  the  above  proposition  is  also  true. 
That  is,  if  Douglass  acted  without  jurisdiction  as  J.  P. 
in  issuing  the  writ,  he  and  his  bondsmen  are  liable. — 
Hasnatt  v.  Weathers^  21  Ala.  674;  Withers  v.  Coyles, 
36  Ala.  328-329;  19  Cyc.  336  and  note  29;  Tryofi  t\  Put' 
(jree,  note  67  Amer.  St.  Rep.  423  and  424;  Duckworth  v. 
JohuHtou,  7  Ala.  581. 

Wekt  &  Lyxne,  and  Callaiiax  &  Harris,  for  appel- 
lee. Under  the  evidence  in  this  case,  the  act  was  judi- 
cial under  colorable  cause,  and  the  defendant  was  not 
liable. — Bradley  r.  Fisher,  13  Wall.  352;  Irion  v,  Lewis, 
56  Ala.  195;  Busterd  v.  Parsons,  54  Ala.  402.  It  does 
not  follow  as  a  matter  of  course  that  the  magistrate  is 
liable  if  the  process  is  void. — Craiy  v.  Burnett,  32  Ala. 
734,  and  authorities  supra. 

SOMKRN'ILLE,  J. — Appellant  sued  appellee  in  tres- 
pass for  a  false  imi)ris()nment,  done  under  color  of  ap- 
pellee's official  authority  as  a  justice  of  the  peace. 

Defendant's  plea  Xo.  2  set  up  an  alleged  justification, 
and  showed  that  one  Johnson  appeared  before  him  (de- 
fendant) while  he  was  acting  as  a  justice  of  the  peace, 
and  nuide  affidavit  '*that  Henry  Broom  [the  plaintiff 
here]  has  threatened  to  trespass  upon  and  occupy  a  cer- 
tain parcel  of  land  situated  in  this  county,  and  known 
as  the  Dick  Mitchell  or  Dick  Houldin  place,  of  which  af- 
fiant has  the  past  two  or  three  years  been  in  possession 
under  claim  of  ownership;"  that  on  this  affidavit  the 
justice  issued  a  warrant  of  arrest  for  said  Broom;  that 
Brot)m  was  arrested  on  this  warrant  and  brought  before 
the  justice;  that  on  the  hearing  of  the  cause  the  justice 
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adjudged  that  said  Broom  should  be  committed  to  the 
connty  jail  for  13  months,  unless  he  gave  a  bond  to  keep 
the  peace;  and  that  in  doing  these  things  he  (defend- 
ant) was  acting  judicially.  Plaintiff  demurred  to  this 
plea  on  the  grounds  substantially  (1)  that  the  aflSdavit 
conferred  on  the  justice  no  jurisdiction  to  issue  the 
warrant;  and  (2)  that  the  aflSdavit  did  not  charge  that 
any  criminal  oflfense  had  been  committed  or  threatened. 
The  trial  court  overruled  the  demurrer,  and  this  action 
is  assigned  as  error. 

Conceding,  as  we  must,  that  the  aflSdavit  shown  did 
not  charge  that  Broom  had  threatened  or  was,  about  to 
commit,  "an  oflfense  on  the  person  or  property  of  an- 
other," the  threat  shown  being,  if  executed,  only  a  civil 
wrong,  and  that  the  warrant  of  arrest  was  for  this  rea- 
son void,  the  question  to  be  determined  is:  Is  a  judge 
of  inferior  and  limited  jurisdiction  liable  in  trespass 
when,  acting  within  his  general  jurisdiction  of  the  sub- 
ject-matter, but  without  conformity  to  the  preliminary 
requirements  which  alone  give  him  jurisdiction  of  the 
person  and  authorize  him  to  proceeil  to  exercise  his  gen- 
eral jurisdiction  in  the  particular  case,  he  issues  process 
actually  void,  under  which  such  person  is  unlawfully 
taken  and  restrained  of  his  liberty?  The  answer,  we 
think,  will  depend  upon  a  consideration  to  be  stated 
hereafter. 

The  general  question  above  mooted  has  been  the  sub- 
ject of  much  discussion  by  courts  and  text-writers,  and 
the  books  exhibit  great  diversity  of  opinion  as  to  its 
proper  solution.  It  involves  and  draws  into  sharp  con- 
flict two  fundamental  and  equally  cherished  principles 
of  our  legal  system — the  inviolability  of  personal  liber- 
ty, except  under  the  strictest  forms  of  law,  on  the  one 
hand,  and  the  dignity  and  independence  of  the  judi- 
ciary, on  the  other.     It  is  complicated,  also,  by  muck 
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confusion  of  thought  with  respect  to  the  theory  of  juris- 
diction in  its  two-fold  aspect  of  subject-matter  and  per- 
son. 

We  need  hardly  say  that  the  question  is  not  merelj 
whether  the  injurious  process  is  irregular  or  utterly 
void,  but,  primarily,  it  is  whether,  on  principles  of  sound 
public  policy,  the  judge  should  l)e  held  liable  for  his  ac- 
tion as  a  judge.  Whether  or  not  an  executive  oiBcer 
would  be  liable  for  the  execution  of  the  process  is  an 
altogether  different  question,  and  is  unaffected  by  the 
decisive  considerations  of  policy  here  involved.  These 
considerations  have  been  so  often  and  so  well  stated 
that  anything  more  than  a  brief  recapitulation  of  set- 
tled conclusions  is  now  unnecessary. 

We  deduce  from  approved  authorities  the  following 
principles  as  pertinent  to  the  present  case : 

( 1 )  The  judge  of  a  court  of  superior  or  general  juris- 
diction is  not  liable  for  any  judicial  act  in  excess  of  his 
jurisdiction  which  involves  a  present  or  pi-evious  aflSrm- 
ative  decision  of  the  fact  of  his  jurisdiction,  even 
though  such  decision  is  wholly  erroneous,  provided 
there  is  not  a  clear  absence  of  all  jurisdiction. — Busteed 
t\  PanwHs,  54  Ala.  393,  25  Am.  Kep.  688;  Bradley  i\ 
FiHhvi\Vi  Wall.  335,  20  L.  Kd.  646  (leading  case); 
YutvH  i\  Lansing,  9  Johns.  (N.  Y.)  395,  6  Am.  Dec.  290; 
Lan(/e  r.  Benedict,  73  N.  Y.  12,  29  Am.  Rep.  80. 

(2)  The  fact  that  such  judge  acts  maliciously  or  cor- 
ruptly in  such  cases  does  not  render  him  liable. — Bus- 
teed  V.  Parsons;  Bradley  v.  Fisher,  supra;  19  Cyc.  333; 
note  to  Lacey  v,  Hendricks,  137  Am.  St.  Rep.  47. 

(3)  A  fortiori,  the  judge  of  a  court  of  inferior  or  lim- 
ited jurisdiction  is  liable  when  he  acts  without  a  gen- 
eral jurisdiction  of  the  subject-matter,  even  though  his 
act  involves  his  decision,  made  in  perfect  good  faith, 
that  he  has  such  jurisdiction. 
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(4|  When  such  judge  acts  fully  within  his  jurisdic- 
tion, i.  e.,  when  he  has  jurisdiction  of  the  subject-mat- 
ter, and  has  also  ac(iuired  jurisdiction  of  the  person  in 
the  particular  case,  he  is  not  liable,  though  he  act  both 
maliciously  and  corruptly. — Irion  v.  Lcwis^  5()  Ala.  190; 
Heard  r.  //«r/i«,  68  Ala.  43;  Coleman  v.  Roberts,  113 
Ala.  323,  21  South.  449,  36  L.  R.  A.  84,  59  Am.  St.  Rep. 
Ill;  Woodruff  v.  Stewart,  63  Ala.  206;  Lacey  r.  Hen- 
drick.^.  164  Ala.  280,  51  South.  157,  137  Am.  St.  Rep.  45. 
( 5)  When  such  judge  acts  judicially  with  respect  to 
a  subject-matter  of  which  he  has  a  general  jurisdiction, 
but  in  the  particular  case  he  has  acquired  no  jurisdic- 
tion of  the  person  affected,  he  is  not  liable  if  the  act  in- 
volves his  present  or  previous  affirmative  decision  that 
he  has  jurisdiction  of  such  pcMson  and  authority  to  pro- 
ceed in  the  particular  case,  provided  (1)  a  colorable 
case  has  been  presented  to  him  which  fairly  calls  for  or 
permits  the  exercise  of  his  judgment  with  respect  there- 
to; and  provided  (2.)  he  has  determined  in  good  faith, 
without  malice  or  corruption,  that  the  case  presented 
calls  for  the  exercise  of  his  general  jurisdiction. — 
Grove  r.  Van  Duyn,  44  N.  J.  Law,  654,  43  Am.  Rep.  412 
(leading  case) ;  Rush  v,  Buckley,  100  Me.  322,  61  AtL 
774,  70  L.  R.  A.  464,  4  Ann.  Cas.  318;  McCall  v.  Cohen, 
16  S.  C.  445,  42  Am.  Rep.  641;  Bell  v,  McKimiey,  63 
Miss.  187;  Gardner  v.  Conch,  137  Mich.  358,  100  N.  W. 
673,  109  Am.  St.  Rep.  684;  Smith  v,  Jones,  16  S.  D. 
337,  92  N.  W.  1084;  Thompson  v.  Jackson,  .93  Iowa, 
376,  61  X.  W.  1004,  27  L.  R.  A.  92;  Robertson  v,  Parker, 
99  Wis.  652,  75  N.  W.  423,  67  Am.  St.  Rep.  889 ;  Cal- 
houn V.  Little,  106  Ga.  336,  32  S.  E.  86,  43  L.  R.  A.  630, 
71  Am.  St.  Rep.  254;  Stewart  v.  Hawley,  21  Wend.  (N. 
Y.)  552;  Landt  v.  Hilts,  19  Barb.  (N.  Y.)  283;  Ayers  v. 
Russell,  50  Rim,  382,  3   N.   Y.   Supp.   338;  Bocock  v, 
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Cochran,  32  Hiin  (N.  Y.)  523;  Harman  v.  BrothcrsoHy 
1  Denio  (N.  Y.)  537;  Gillett  v.  Thiebald,  9  Kan.  427. 

We,  of  course,  do  not  affirm  that  all  of  these  eases 
have  elaborated  the  principle  in  precise  terms.  Some  of 
them  have,  and  others  clearly  illustrate  its  operation. 

There  are  numerous  cases  which  support  the  view 
that  a  judge  of  limited  and  inferior  jurisdiction  is  liable 
in  every  case  where  he  acts  merely  in  excess  of  his  ac- 
tual jurisdiction,  so  that  his  act  is  void,  as  distin- 
guished from  voidable  or  irregular. — liiffcloir  r. 
Htcarns,  19  Johns.  (N.  Y.)  39,  10  Am.  Dec.  1S9;  Yates 
V,  Lansinf],  9  Johns.  (N.  Y.)  395,  6  Am.  Dec.  290;  fZ/H- 
man  v.  Raymond,  1  (^onn.  40,  6  Am.  Dec.  200;  Dr  Conr- 
ccy  V,  Cox,  94  (^al.  665,  30  Pac.  95;  and  many  other 
cases  cited  in  notes  to  Rush  v.  Buckley,  4  Ann.  Cas.  325- 
332;  Tryon  r.  Pinr/ree,  67  Am.  St.  Rep.  423;  and  Austin 
V.  Vrooman,  14  L.  R.  A.  138. 

These  cases,  however,  procee<l  in  general  on  the  nar- 
row view  that  a  void  act  necessarily  imposes  liability, 
which  assumes,  in  accordance  with  a  once  much  favored 
theory,  that  there  is  a  radical  distinction  lietween  the 
acts,  of  judges  of  high  and  judges  of  low  degree  in  ex- 
cess of  their  jurisdi(*tion,  to  the  extent  that  the  one  class 
should  never  be  held  liable,  while  the  other  should  al- 
ways be.  That  there  is  in  reason,  justice,  or  policy  any 
such  radical  distinction  has  long  been  subject  to  doubt, 
and  is  increasingly  denied  by  the  best-considei'ed  mo<l- 
ern  cases  and  by  standard  text-writers. — Rush  r.  Buck- 
Icy,  100  Me.  322,  61  Atl.  774,  70  L.  R.  A.  464,  4  Ann. 
('as.  318;  Thompson  r.  Jackson,  93  Iowa,  376,  61  X.  W. 
1004,  27  L.  R.  A.  92,  and  editorial  note;  Calhoun  r.  Lit- 
tle, 106  (la.  33(5,  32  S.  E.  86,  43  L.  R.  A.  630,  71  Am.  St. 
Rep.  254 ;  Bishop's  Xoncontract  Law,  §  78:3 ;  Thr<K)p  on 
Public  Officers,  §  720;  1  Jaggard  on  Torts,  122.  And 
there  can  be  no  doubt,  we  think,  but  that  the  distinction 
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is  sufficiently  emphasized  and  public  policy  fully  sub- 
served by  the  requirement  of  good  faith,  without  nmlice 
or  corruption,  with  at  least  a  colorable  invocation  of 
the  judicial  function  in  the  particular  case. 

Our  views  upon  this  subject  are  so  fully  and  satisfac- 
torily stated  by  Heasley,  C  J.,  in  Grove  v.  Van  Duyn, 
44  X.  J.  Law,  654,  43  Am.  Rep.  412,  that  we  adoi)t  his 
language  as  a  part  of  this  opinion.    He  said,  in  part : 

"It  is  said  everywhere  in  the  text-l)ooks  and  decisions 
that  the  officer,  in  order  to  entitle  himself  to  claim  the 
immunity  that  l)elongs  to  judicial  conduct,  must  re- 
strict his  action  within  the  bounds  of  his  jurisdiction, 
and  jurisdiction  has  been  defined  to  be  ^the  authority  of 
law  to  act  officially  in  the  particular  matter  at  hand.^ 
— ('ooley  on  Torts,  417.  But  these  maxims,  although 
true  in  a  general  way,  are  not  sufficiently  broad  to  em- 
brace the  principle  of  immunity  that  appertains  to  a 
court  or  judge  exercising  a  general  authority.  Their 
defect  is  that  they  leave  out  of  the  account  all  those 
cases  in  which  the  officer  in  the  discharge  of  his  public 
duty  is  bound  to  decide  whether  or  not  the  particular 
case,  under  the  circumstances  as  presented  to  him,  is 
within  his  jurisdiction,  and  he  falls  into  error  in  arriv- 
ing at  his  conclusion.  In  such  instance,  the  judge,  in 
point  of  fact  and  law,  has  no  jurisdiction,  according  to 
the  definition  just  given,  over  'the  particular  matter  in 
hand,'  and  yet,  in  my  opinion,  very  plainly  he  is  not  re- 
sponsible for  the  results  that  wait  upon  his  mistake. 
And  it  is  upon  this  precise  point  that  we  find  confusion 
in  the  decisions.  There  are  certainly  cases  which  hold 
that  if  a  magistrate,  in  the  regular  disc^harge  of  his 
functions,  causes  an  arrest  to  be  made  under  his  war- 
rant on  a  complaint  which  does  not  contain  the  charge 
of  a  crime  cognizable  by  him  he  is  answerable  in  an 
action  for  the  injury  that  has  ensued.     But   I   think 
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these  eases  are  defleetions  from  the  correct  rule;  they 
make  no  allowance  for  matters  of  doubt  and  difficulty. 
If  the  facts  presented  for  the  decision  of  the  justice  are 
of  uncertain  signification  with  respect  to  their  legal 
effect,  and  he  decided  one  way,  and  exercises  a  cogni- 
zance over  the  case,  if  the  superior  court,  in  which  the 
question  arises  in  a  suit  against  the  justice  differs  with 
him  on  this  close  legal  question,  is  he  open,  by  reason  of 
his  error,  to  an  attack  by  action?  If  the  officer's  ex- 
emption from  liability  is  to  depend  on  the  question 
whether  he  had  jurisdiction  over  the  particular  case,  it 
is  clear  that  such  officer  is  often  liable  under  such  con- 
ditions, because  the  higher  court,  in  deciding  a  doubt- 
ful point  of  law,  may  have  declared  that  some  element 
was  wanting  in  the  complaint  which  was  essential  to 
bring  this  case  within  the  judicial  competency  of  the 
magistrate.  But  there  are  many  decisions  which,  per- 
haps, without  defining  any  very  clear  rule  on  the  sub- 
ject, have  maintained  that  the  judicial  officer  was  not 
liable  under  such  conditions.  The  ver,y  copious  brief 
of  the  counsel  of  the  defendants  abounds  in  such  illus- 
trations.    ♦     ♦     ♦ 

"These  decisions,  in  my  estimation,  stand  upon  a 
proper  footing,  and  many  others  of  the  same  kind 
might  be  referred  to;  but  such  course  is  not  called  for, 
as  it  must  be  admitted  that  there  is  much  contrariety  of 
results  in  this  field,  and  the  references  above  given  are 
amply  sufficient  as  illustrations  for  my  present  pur- 
poses. The  assertion,  I  think,  may  be  safely  made  that 
the  great  weight  of  judicial  opinion  is  in  opposition  to 
the  theory  that  if  a  judge,  as  a  matter  of  law  and  fact, 
has  not  jurisdictiim  over  the  particular  case  that  there- 
by, in  all  cases,  he  incurs  the  liability  to  be  sued  by  any 
one  injuriously  affected  by  his  assumption  of  cognizance 
over  it.  The  doctrine  that  an  officer  having  general  pow- 
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ei-s  of  judicature  must,  at  his  peril,  pass  upon  the  ques- 
tion, which  is  often  one  difficult  of  solution,  whether 
the  facts  l)efore  him  place  the  ^iven  case  under  his  cog- 
nizance, is  as  unreasonable  as  it  is  impolitic.  Huch  a 
regulation  would  be  applicable  alike  to  all  courts  and 
to  all  judicial  officers  acting  under  a  general  authority, 
and  it  would  thus  involve  in  its  liabilities  all  tribunals, 
except  those  of  last  resort.  It  would  also  subject  to  suit 
l>er8ons  participating  in  the  execution  of  orders  and 
judgments  rendered  in  the  absence  of  a  real  ground  of 
jurisdiction.  By  force  of  such  a  rule,  if  the  Supreme 
Court  of  this  state,  upon  a  writ  being  served  in  a  cer- 
tain manner,  should  declare  that  it  acquired  jurisdic- 
tion over  the  defendant,  and  judgment  should  be  en- 
tered by  default  against  him,  and  if,  upon  error 
brought,  this  court  should  reverse  such  judgment  on  the 
ground  that  the  service  of  the  writ  in  question  did  not 
give  the  inferior  court  jurisdiction  in  the  case,  no  rea- 
son can  be  assigned  why  the  justices  of  the  Supreme 
Court  should  not  be  liable  to  suit  for  any  injurious  con- 
sequences to  the  defendant  proceeding  from  their  judg- 
ment. As  I  have  said  in  my  judgment,  the  jurisdiction- 
al test  of  the  measure  of  judicial  res])onsibility  must  be 
rejected. 

^'Nevertheless  it  must  be  conceded  that  it  is  also  plain 
that  in  many  cases  a  transgression  of  the  boundaries  of 
his  jurisdiction  by  a  judge  will  impose  upf)n  him  a  lia- 
bility to  an  action  in  favor  of  the  jjerson  who  has  b(*en 
injured  by  such  excess.  If  a  magistrate  shcmld,  of  his 
own  motion,  without  oath  or  complaint  being  made  to 
him,  on  mere  hearsay,  issue  a  warrant  and  cause  an  ar- 
rest for  an  alleged  lar(*eny,  it  cannot  1k»  doubted  that 
the  person  so  illegally  imprisoned  could  seek  redress 
by  a  suit  against  such  officer.  It  would  be  no  legal  an- 
swer for  the  nuigistrate  to  assert  that  he  had  a  general 
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cognizauci'  over  criminal  offenses;  for  the  conclusive 
reply  would  be  that  this  particular  case  was  not,  by  any 
form  of  i)ro<'ee(linfic»  P^it  under  his  authority. 

"From  these  legal  conditions  of  the  subject,  my  in- 
ference is  that  the  true  general  rule  with  respect  to  the 
actionable  responsibility  of  a  judicial  officer  having  the 
right  to  exercise  general  powers  is  that  he'is  so  respon- 
sible in  any  given  case  belonging  to  a  class  over  which 
he  has  cognizance,  unless  such  case  is  by  complaint  or 
other  proceeding  put  at  least  volorahJy  under  his  juris- 
diction. Where  the  judge  is  called  upon  by  the  facts 
before  him  to  decide  whether  his  authority  extends  over 
the  nuitter,  such  an  act  is  a  judicial  act,  and  sudi  officer 
is  not  liable  in  a  suit  to  the  person  affected  by  his  de- 
cision, whether  such  decision  be  right  or  wrong.  I5ut 
when  no  facts  are  present,  or  only  such  facts  as  have 
neither  legal  value  nor  color  of  legal  value  in  the  af- 
fair, then,  in  that  event,  for  the  magistrate  to  take  ju- 
risdiction is  not,  in  any  nmnner,  the  performance  of  a 
judicial  act,  but  simply  the  commission  of  an  unofficial 
wrong.  This  criterion  seems  a  reasonable  one;  it  pro- 
tects a  judge  against  the  consequences  of  every  error  of 
judgment,  but  it  leaves  him  answerable  for  the  commis- 
sion of  wrcmg  that  is  practically  willful;  such  protec- 
tion is  necessary  to  the  independence  and  usefulness  of 
the  judicial  officer,  and  such  responsibility  is  important 
to  guard  the  citizen  against  official  oppression. 

"The  ai)i)lication  of  the  above-stated  rule  to  this  case 
must  obvi(msly  residt  in  a  judgment  affirming  the  de- 
cision of  the  circuit  judge.  There  was  a  complaint,  un- 
der oath,  before  this  justice,  presenting  for  his  consider- 
ation a  set  of  facts  to  which  it  l)ecame  his  duty  to  apply 
the  law.  The  essential  things  there  stated  were  that 
the  plaintiff,  in  combination  with  two  other  persons, 
entered  upon  certain  lands,  and  ^with  force  and  arras 
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did  unlawfully  earrv  away  about  four  hundre<l  bundles 
of  cornstalks,  of  the  value/  etc.,  and  were  enj^aged  in 
carrying  other  cornstalks  from  said  lands.  By  a  stat- 
ute of  this  state  (Rev.  p.  244,  §  99),  it  is  declareil  to  be 
an  indictable  oflfense  *if  any  person  shall  willfully,  un- 
lawfully and  maliciously'  set  fire  to  or  burn,  mrry  off, 
or  destroy  any  barrack,  cock,  crib,  rick  or  stack  of  hay, 
corn,  wheat,  rye,  barley,  oats,  or  grain  of  any  kind,  or 
any  trees,  herbage,  growing  grass,  hay  or  other  vegeta- 
bles, etc.  Now,  although  the  misconduct  descril)ed  in 
the  complaint  is  not  the  misconduct  described  in  this 
act,  nevertheless  the  tjuestion  of  their  identity  was  col- 
orably  l>efore  the  magistrate,  and  it  was  his  duty  to  de- 
cide it;  and  under  the  rule  above  formulate<l  he  is  not 
answerable  to  the  person  injured  for  his  erroneous  ap- 
plication of  the  law  to  the  case  that  was  before  him.'' 

By  "excess  of  jurisdiction,"  as  distinguished  from  the 
entire  absence  of  jurisdiction,  we  understand  and  mean 
that  the  act,  though  within  the  general  power  of  the 
judge,  is  not  authorized,  and  therefore  void,  with  re- 
8pcH*t  to  the  particular  case  because  the  conditions 
wiiich  ahme  authorize  the  exercise  of  his  general  power 
in  that  particular  case  are  wanting;  and  hence  the  ju- 
dicial power  is  not  in  fact  lawfully  invoked. 

By  a  "colorable  cause,"  or  a  "colorable  invoc*ation  of 
jurisdiction,''  as  applied  to  cases  like  the  instant  one, 
we  understand  and  mean  that  some  person,  apparently 
qualified  to  do  so,  has  appeared  liefore  the  justice  and 
made  complaint  under  oath  and  in  writing,  stating  at 
least  some  fact  or  facts  which  enter  into  and  may,  un- 
der some  condition,  or  in  co-operation  with  some  other 
unstated  fact  or  facts,  constitute  a  criminal  oflfense,  or 
stating  some  fact  or  facts  which  bear  some  general  sim- 
ilitude to  a  fact  or  facts  designated  by  law  as  constitut- 
ing an  oflfense;  in  either  case,  calling  upon  the  justice 
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to  pass  upon  their  sufflciency  to  elicit  the  process  issued. 

A  less  general  definition  is  not  practicable,  even  were 
it  expedient,  and  what  we  have  said  will  serve  to  illus- 
trate the  general  scope  of  this  requirement.  Whether 
it  is  met  is,  of  course,  a  question  of  law  for  the  crnirt ; 
while  the  issue  of  good  faith,  malice,  or  corrui)tion  is 
ordinarily  for  the  jury  to  determine.  We  have  exam- 
ined all  the  decisions  of  this  court  upon  the  general 
question  under  consideration,  and,  with  a  single  excep- 
tion, find  none  in  conflict  witfi  the  rule  we  now  adopt. 

In  Duckworth  v.  Johnston,  7  Ala.  581,  the  warrant 
was  held  void,  because  the  aflSdavit  charged  no  offense. 
The  justice  was  not  sued,  and  the  only  conclusion  was 
that  the  officer  who  executed  it,  and  the  party  who 
caused  it  to  be  issued,  were  liable  in  trespass.  To  the 
same  effect,  is  Crumpton  v,  Newman,  12  Ala.  199,  46 
Am.  Dec.  251. 

In  l^asnatt  v.  Weathers,  21  Ala.  674,  the  suit  was  in 
trespass  against  the  justice  and  the  constable.  The  jus- 
tice had  rendered  a  judgment  for  costs  against  the 
plaintiff  in  preliminary  proceedings  for  a  felony,  which 
he  luul  absolutely  no  authority  to  do  in  any  phase  of 
the  case.  On  this  void  judgment,  he  issued  an  execution 
— a  i>urely  ministerial  act.  The  writ  was  held  void,  and 
the  justice  was  held  liable  for  issuing  it  and  the  consta- 
ble for  executing  it.  The  question  of  liability  for  judi- 
cial action  was  not  presented. 

In  Withers  r.  Coyles,  »U>  Ala.  320,  the  mayor  of  Mo- 
bile was  hehl  liable  for  trespass  to  a  slave  whom  he  had 
imprisoned  under  an  ordinance  '^for  the  punishment  of 
vagrants  and  disorderly  persons;-'  this  court  hohling 
that  the  or<linance  was  ai)plicable  only  to  free  persons, 
and  not  to  slaresy  although  th(»  word  '^persons"  some- 
times included  slaves.  Inasmuch  as  the  magistrate  was 
called  upnn  to  construe  the  ordinance  as  to  its  proper 
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application  to  i)ersoiis,  and  his  decision  of  the  question 
was  a  judicial  act  with  a  colorable  foundation,  we  think 
the  conclusion  that  he  was  liable  for  his  erroneous  con- 
struction of  the  language  of  the  ordinance  was  not  jus- 
titieil  on  principle,  and  is  not  supported  by  any  author- 
ity. We  are  therefore  unwilling  to  follow  this  decision. 
In  Craiff  v.  Burnett,  32  Ala.  728,  the  members  of  the 
town  council  of  Cahaba  were  ex  officio  justices  of  the 
peace.  Sitting  as  a  toicn  council,  and  not  as  jnaf/is- 
t rates,  they  convicted  the  plaintiff  of  an  offense  within 
their  jurisdiction  as  magistrates,  and  ordered  him  to  be 
imprisoned  in  default  of  payment  of  the  fine.  This  judg- 
ment was,  of  course,  fundamentally  void,  as  was  also 
the  town  clerk's  warrant  of  arrest.  Under  this  pseudo- 
judgment,  the  mayor  committed  plaintiff  to  the  custody 
of  the  town  marshal,  and  he  sued  mayor,  clerk,  and 
marshal  for  the  false  imprisonment.  There  was  here 
no  judicial  action,  and  liability  attached  as  a  matter  of 
course.  Comment  is  unnecessary;  but  the  language  of 
the  opinion  by  Walker,  J.,  is  worthy  of  notice:  ''If  it 
appeared  that  the  fact,  upon  which  the  jurisdiction  of 
the  council  over  the  matter  of  the  imprisonment  depend- 
ed was  judicially  considered  and  adjudged  by  the  coun- 
cil, then  the  defendants  would  not  be  liable  for  their 
mere  error  of  judgment.  Every  judicial  tribunal,  in- 
vested with  authority  to  be  exercised  in  a  certain  con- 
tingency, has  authority  to  inquire  and  ascertain  wheth- 
er the  contingency  has  occurred.  Where  jurisdiction 
depends  upon  the  exigence  of  a  preliminary  fact,  there 
is  authority  to  decide  whether  that  fact  exists.  A  court 
is  entitled  to  as  full  protection  against  an  error  of  judg- 
ment in  reference  to  the  existence  of  the  jurisdictional 
fact  as  in  reference  to  the  merits  of  the  suit."  ( Italics 
ours. )  It  will  be  noted,  also,  that  no  distinction  is  rec- 
ognized   between    superior    and    inferior   judges.     The 
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loose,  if  not  inaccurate,  treatment  of  this  subject  in 
some  of  the  early  cases  is  well  illustrated  by  the  cita- 
tion of  this  case  in  support  of  th.*  conclusion  i*eacheil  in 
Withers  V.  Coyles^  supra,  with  which  it  is  evidently 
wholly  inconsistent. 

In  Woodall  r.  McMillan,  38  Ala.  G22,  the  action  was 
trespass  for  a  false  imprisonment  against  the  prosecu- 
tor for  causing  a  justice  of  the  peace  to  issue  a  wari*ant 
of  arrest  for  plaintiflf  on  an  aflSdavit  charging  him  with 
the  commission  of  the  crime  of  perjury  at  Huntsville, 
in  a  neighboring  county.  There  l>eing  no  jurisdiction  of 
the  subject-matter,  the  warrant  was  held  void,  and  the 
prosecutor  held  liable.  It  would  seem  that  the  justice 
also  would  have  btH*n  liable  under  the  rule  we  an- 
nounce. 

In  Heard  r,  Harris,  G8  Ala.  43,  the  princii)le  of  the 
rule  was  expressly  left  undecided ;  Brickell,  C.  J.,  say- 
ing: *^Whether  it  be  true  or  not  the  personal  protec- 
tion the  maxim  [of  judicial  exemption]  affords  is  con- 
fined, when  the  authority  of  an  inferior  jurisdictional 
officer,  like  a  justice  of  the  peace,  is  drawn  in  question, 
to  matters  within  their  jurisdicti(m,  or  whether  he  is 
entitled  to  protection  because  he  nmy  have  erroneously 
adjudged  he  had  jurisdiction,  and  whether,  at  his  peril, 
he  adjudges  that  question,  we  do  not  consider.'' 

In  McLendon  r.  A.  F.  L.  J/.  Co.,  119  Ala.  518,  24 
South.  721,  a  justice  of  the  peace  was  held  liable  for 
falsely  certifying  an  acknowledgment  to  a  deed;  the 
grantor  not  having  made  the  acknowledgment,  nor  even 
appeared  before  the  justice  for  the  purpose.  Although 
the  certificate  of  acknowledgment  is,  under  our  decis- 
ions, a  judicial  act,  it  is  manifest  that  it  was  here  with- 
out any  color  of  authority,  and  there  was  nothing  to 
challenge  his  judicial  action.  Indeed,  it  was  prima  fa- 
cie malicious  or  corrupt. 
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In  Crosthwait  i\  Pitts,  139  Ala.  421,  36  South.  83,  the 
same  conclusion,  on  the  same  facts,  is  reaflfirmed. 

In  the  recent  case  of  Eurp  v.  Stephens,  1  Ala.  App. 
447,  55  South.  270,  a  justice  of  the  peace  was  held  lia- 
ble for  issuing  a  writ  of  attachment  apiinst  property 
without  either  affidavit  or  bond.  Here  there  was  noth- 
in<^  to  provoke  inquiry,  and  not  even  a  colorable  appeal 
to  the  authority  exercised.  The  ruling  is  explaimnl  by 
Walker,  P.  J.,  in  perfect  atTord  with  the  instant  ca.«*e; 
for  he  says :  "It  is  not  to  Ik*  supposed  that  the  Leg^isla- 
ture  intended  that  the  official  should  have  the  power  to 
direct  such  a  summary  seizure  of  property  without  even 
a  coloi'able  attempt  to  require  an  observance  of  the  pre- 
cautions prescribed  to  prevent  the  issuance  of  the  writ 
in  cases  in  which  the  law  did  not  authorize  it,  and  to 
provide  the  prescribed  means  of  indemnity  for  an  abuse 
of  the  extraordinary  process." 

Applying,  now,  the  rule  of  liability  above  stated  to 
the  facts  of  the  present  case,  we  are  of  the  opinion  that 
the  affidavit  made  before  the  defendant  as  a  justice  of 
the  peace,  though  wholly  insufficient  to  charge  any 
criminal  offense,  or  to  justify  the  issuance  of  the  war- 
rant of  arrest,  nevertheless  was  clearly  an  attempt  to 
charge  a  threatened  criminal  trespass  on  affiant's  land. 
And,  stating  facts  which  were  elements  of  that  offense, 
and  of  legal  significance  and  value  in  its  proof,  a  col- 
orable case  was  presented  which  fairly  invoke<l  the  jus- 
tice's judgment  as  to  their  sufficiency  for  the  purpose 
intended.  The  issuance  of  the  warrant  was  therefore  a 
judicial  act,  involving  his  inquiry  and  affirmative  con- 
clusion as  to  his  power  and  authority  to  do  so,  for 
which  he  cannot  be  held  liable,  if  he  acted  in  good  faith. 
It  follows  that  the  special  plea  stated  a  good  defense  to 
the  complaint  as  framed,  and  the  demuri^ers  were  prop- 
erlv  overruled. 


Digitized  by  VjOOQIC 


284  SUPREME  COURT  [Vol. 

[Broom  v.  DougjlaFs,  et  al.l 

The  question  of  good  faith  on  the  part  of  the  defend- 
ant is  not  direct!}'  presented  here  hy  the  pleadings;  but 
we  deem  it  necessary  to  any  dear  apprehension  of  the 
rule  of  nonliability  to  state,  also,  its  essential  limita- 
tions. And  in  this  connection  it  is  to  be  noted  that, 
since  the  law  will  always  prima  facie  impute  good  faith 
to  judicial  action,  the  burden  is  upon  the  plaintiff,  in  a 
case  like  this,  to  both  allege  and  prove  the  want  of  it, 

DowDELL^  C.  J.,  and  Simpson^,  Anderson^  and  Sayre^ 
J  J.,  concur.    McClellan^  J.,  concurs  in  the  conclusion. 

MAYFIELD,  J. —  (dissenting.) — On  rehearing,  the 
majority  decline  to  change  the  decision,  but  do  change 
the  opinion.    To  this  changed  opinion,  I  propose  to  re- 

ply. 

This  opini(m,  by  my  Brother  Somerville,  will  be  a 
splendid  one  when  a  case  arises  to  which  it  can  apply. 
It  is  not  applicable  to  the  case  at  bar,  but  is  applicable 
to  cases  like  those  of  Grove  v.  Van  DuyUy  44  N,  J.  Law, 
654,  4:j  Am.  Rep.  412,  and  Bradley  v,  Fisher,  13  Wall! 
3:^"),  20  L.  Ed.  646.  I  fully  concur  with  Brother  Somer- 
viLLB  that  these  are  leading  American  cases,  and  among 
the  best  considered,  by  the  ablest  judges,  as  to  the  civil 
liability  of  inferior  judges  as  for  their  judicial  actions. 
There  is  not  a  sentence,  a  line,  a  w^ord,  in  the  oj^inions 
of  those  two  cases  in  which  I  do  not  concur;  nor  do  I 
think  that  there  was  error  in  the  conclusion  or  decision 
of  either. 

The  radical  and  controlling  difference  between  these 
cases  and  the  one  under  consideration  is  that  the  for- 
nun*  were  actions  which  sought  to  hold  a  judge  of  an  in- 
ferior court  liable  for  erroneous  judicial  actions;  while 
this  action  seeks  to  hold  the  judge  liable  for  a  void  and 
unauthorized  ministerial  act.     If  this  had  been  an  ac- 
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tion  for  "an  erroneous  or  corrupt  exercise  by  the  jus- 
tice of  the  jurisdiction  the  law  confers,"  then  the  opin- 
ion of  the  majority  would  be  applicable,  and  suflScient 
answer  to  the  contentions  of  appellant ;  but  the  fact  re- 
mains unanswered,  and  this  record,  and  the  statutes, 
and  the  decisions  of  this  and  other  courts,  declare  that 
it  is  not  such  a  case,  and  must  be  distinguished  from 
such. 

This  distinction  is  clearly  pointed  out  by  Brickbll,  J., 
in  the  case  of  Kelly  v,  Moore,  51  Ala.  364,  365.  It  is 
there  made  clear  that  actions  like  that  there  under  con- 
sideration (which  was  exactly  like  this)  were  brought 
under  the  statute,  nor  for  a  corrupt  or  erroneous  exer- 
cise of  jurisdiction  conferred  by  law,  but  for  an  abuse 
of  the  authority  of  the  oflSce,  in  acts  done  "under  color 
of  office."  In  the  case  stated,  Brickell,  J.,  treating  of 
the  wrong  complained  of,  says :  "  ^Under  color  of  his 
office,'  he  arrests  and  imprisons  the  plaintiff.  This  was 
a  misdemeanor  at  common  law,  and  a  tort  for  which  an 
action  could  have  been  maintained  against  the  justice. 
The  sureties  on  his  official  bond  would  not,  at  common 
law,  have  been  liable  for  this  tort.  The  malfeasance  of 
their  principal,  of  which  misfeasance  could  not  also  be 
predicated,  was  not  within  the  scope  of  their  obligation. 
— Governor  v,  Hancock,  2  Ala.  728;  McElhaney  v,  Gil- 
leland,  30  Ala.  183.  This  was  deemed  a  defect  in  the 
common  law,  and  to  cure  it  the  statute  now  extends  the 
liability  of  sureties  on  official  bonds  to  injuries  from 
wrongful  acts  done  by  the  officer  under  color  of  his  of- 
fice, as  well  as  to  the  nonperformance  or  negligent  per- 
formance of  official  duty.— R.  C.  §  169." 

The  gravamen  of  the  complaint  in  this  case,  to  quote 
exactly,  is  as  follows:  "The  said  Douglass  did,  under 
color  of  his  office  as  such  justice  of  the  peace,  cause  the 
plaintiff  to  be  illegally  arrested,  by  which  he  was  de- 
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prived  of  his  liberty  for  a  long;  time,"  etc.  No  complaint 
whatever  is  made  of  any  judicial  action  on  the  part  of 
the  justice,  whether  erroneous  or  corrupt.  It  is  a  min- 
isterial act,  done  under  color  of  office,  of  which  com- 
plaint is  made;  and  for  such  the  statute  makes  the  jus- 
tice and  his  official  bondsmen  liable. 

It  is  trni^  that  the  justice  and  the  surety  attempted  to 
defend  a|i:ainst  this  action  by  pleadinji;  that  the  acts  of 
the  justice  were  "judical,"  and  that  therefore  neither  he 
nor  the  surety  was  liable  civilly  for  danmj^s  consequent 
upon  such  acts.  Hut  the  trouble  as  to  this  plea  was  that 
it  set  out  the  warrant  issued  by  the  justice,  and  under 
which  the  plaintiff  was  arresttMl  and  imprisoned,  which 
warrant,  as  Brother  Somkuville  very  correctly  holds, 
was  void  on  its  face.  In  issuin<»:  this  warrant,  the  jus- 
tice no  more  acted  judicially  than  did  the  constable  who 
exec'Uted  it;  both  were  equally  ministerial  acts,  and  the 
two  officers  are  equally  liabh*  as  for  arrests  ma<le  un- 
der the  writ,  if  in  fact  and  in  law  it  is  absolutely  void. 

A  justi(*e  of  the  peace,  in  both  civil  and  criminal  pro- 
ceedings before  him,  acts  both  judicially  and  ministe- 
rially; and  as  for  his  judicial  acts,  if  within  his  juris- 
diction or  "colorably  so,"  as  stated  by  Justices  Beaslby 
and  SoMERViLLE,  he  is  not  civilly  liable,  thoujrh  the  acts 
are  both  erroneous  and  corrupt;  but  as  for  his  ministe- 
rial acts  which  are  void  and  wholly  unwarranted  by 
law,  he  is  civilly  and  personally  liable,  was  so  under  the 
En«;]ish  common  law,  is  so  under  all  American  common 
law,  and,  to«i;ether  with  his  official  IjDudsmeu,  is  in  this 
state  made  liable  by  statute. — 51  Ala.  JiOr),  IKid. 

A  justice,  in  criminal  proceedinj^s,  in  hearinj;  com- 
plaints, taking  aifidavits,  examining  witnesses  to  deter- 
mine whether  or  not  any  olfense  has  been  committed, 
and  if  so,  what  oflfense,  and  who  is  probably  guilty 
thereof,  acts  judicially,  just  as  he  does,  on  the  hearing 
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or  the  trial,  when  the  accused  is  brought  before  him; 
and  if  the  justice  errs  in  such  matters  he  is  not  civilly 
liable. to  any  party  injured  by  reason  of  his  error,  as 
long  as  he  acts  within  his  jurisdiction  as  justice.  But 
when  he  undertakes  the  issuing  of  a  warrant  of  arrest 
which  commands  and  secures  the  arrest,  and  possibly 
the  imprisonment,  of  the  person  charged  he  quoad  hoc 
acts  ministerially;  and  if  he  issues  a  warrant  which  is 
absolutely  void  on  its  face,  or  a  warrant  which  is  valid, 
but  not  authorized  by  law  to  be  issued  by  the  justice  in 
that  particular  case,  he  is  civilly  liable,  just  as  a  private 
citizen  would  be  if  he  issued  such  a  process,  and  thus 
procured  wrongful  arrests  and  imprisonments.  From 
such  liability,  the  justice  cannot  hide  beneath  his  judicial 
ermine. 

The  effect  of  our  statute  is  to  make  also  liable  the 
official  l)ondsmen  of  the  justice  for  all  such  unlawful 
and  unwarranted  acts  done  "under  color  of  office."  It 
is  the  "color  of  office"  alone  that  makes  the  bondsmen 
liable,  and,  of  course,  they  are  not  liable  if  the  principal 
is  not  so  liable.  "Color  of  office"  is  necessary  to  render 
the  surety  liable  as  for  ministerial  acts,  as  well  as  is 
"color  of  jurisdiction'-  to  excuse  the  justice  as  for 
judicial  acts. 

The  law  is  well  stated  by  the  Supreme  Court  of  New 
York,  in  the  case  of  Bhjfhe  r.  Tompkins,  2  Abb.  Prac. 
(N.  Y.)  472:  "The  defendant  having  jurisdiction  to 
issue  warrants  for  the  apprehension  of  persons  for  vio- 
lating the  provisions  of  the  'act  to  prevent  intemperance, 
pauperism,  and  crime'  could  not  be  made  liable  in  a  civil 
action  for  deciding  that  a  warrant  should  issue  on  in- 
sufficient evidence.  In  determining  whether  there  was 
sufficient  evidence  to  authorize  the  issuing  of  a  warrant, 
he  acted  judicially;  ami  he  is  not  liable  while  thus  act- 
ing, even   if  he  erred   in  judgment. — Horton  v.  Auch- 
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moody,  7  Wend.  200;  Tompkins  v.  Sands,  8  Wend.  462 
[24  Am.  Dec.  46];  [People  v.  Collins]  19  Wend.  56; 
[Harman  v.  Brothcrson]  1  Denio,  537,  540;  [Houghton 
V,  fiivarthout,  1  Denio]  590;  Paijn^  v.  Barnes,  5  Barb. 
467;  [Weaver  v,  Devendorf]  3  Denio,  117;  [People  i\ 
Sup'rs  of  Chenango  County]  11  N.  Y.  573.  But  in  m^fc- 
ing  the  warrant  and  deliverinji:  it  to  the  officer  he  acted 
ministerially. — Rogers  v.  MuHiner,  6  Wend.  597,  603 
[22  Am.  Dec.  546],  8  Wend.  462  [24  Am.  Dec.  46] ;  Van 
Rensalaer  v.  Withecic,  7  N.  Y.  521;  Houghton  v.  tiirart- 
hout,  1  Denio,  589.  'AVhere  ministerial  duty  is  violated 
the  officer,  although  for  most  purposes  a  judjre,  is  still 
civilly  liable  for  such  misconduct. — Wilson  v.  Mayor  of 
N,  y.,  1  Denio,  599  [43  Am.  Dec.  719] ;  Barb.  Cr.  Tr. 
429,  430,  and  cases  cited.  The  main  question  to  be  de- 
cided is  whether  the  warrant  is  void  on  its  face.  If  it  is, 
then  it  will  not  protect  the  defendant,  altlumgh  he  acted 
in  good  faith,  and  was  authorized  by  the  evidence  before 
him  to  issue  a  valid  warrant." 

The  distinction  between  judicial  and  ministerial  acts, 
and  the  liability  as  for  each,  is  observed  by  all  the  text- 
writers  and  in  all  the  decisions  upon  the  subject.  See 
Words  and  Phrases,  Ministerial  Acts,  which  collects  the 
decisions.  The  siime  distinction  between  the  two  kinds 
of  acts  of  the  justice,  and  his  liability  for  each,  has  l)een 
repeatedly  recognized  by  this  court.  "Justices  are  not 
liable  for  their  judicial  acts,  however  erroneous,  and 
there  can  be  no  inquiry  as  to  the  motive  for  such  acts. — 
Coleman  r.  Roberts,  113  Ala.  323,  21  South.  449  [36  L. 
li.  A.  84  59  Am.  St.  Rep.  Ill]  ;  H<^ard  v,  Harris  68 
Ala.  ^:\;MrLendon's  Case,  119  Ala.  518.,  24  South.  721; 
Irion  r.  Lewis.  56  Ala.  190.  But  they  and  their  sureties 
are  liable  for  their  wrongful  ministerial  acts  done  un- 
der color  of  oflFice. — Coleman  v,  Roberts,  supra;  Me- 
Lendon's  Case,  supra;  Kelly  v.  Moore,  51  Ala,  364; 
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Mason  v.  Crabtrce,  71  Ala.  479.  A  justice  of  the  peace 
who  affixes  an  official  certificate  of  acknowledpiient  to 
a  deed,  which  is  false  and  fraudulent,  is  guilty  of  a 
gross  usurpation,  for  which  he  is  liable  on  his  official 
bond  to  the  party  injured. — McLcndfm's  Ca^c^  supra. 
Where  a  justice  of  the  peace  commits  a  wrong  under 
color  of  his  office,  which  is  a  usurpation  of  judicial  au- 
thority, he  will  not  be  protected  frcmi  responsibility  on 
his  bond  because  he  acted  in  a  judicial  capacity. — /?>.; 
Heard  v.  Harris,  68  Ala.  47;  Woodruff  t\  Stetrart.  63 
Ala.  215.''    4  Mayfl.  Dig.  2. 

If  the  action  in  this  case  had  been  based  solely  upon 
a  judicial  act  of  the  justice,  then  the  opinions  of  the 
majority  (original,  and  that  on  the  rehearing)  would 
be  applicable,  or,  at  least,  '^colorably"  applicable;  but 
the  action  is  for  an  unauthorized  and  illegal  ministerial 
act  done  ^'under  color  of  office.''  Hence  the  majority 
opinions  are  not  "colorably''  applicable  to  the  case  in 
hand. 

So  far  as  I  know,  but  few  courts  or  judges,  during  the 
last  century,  have  doubted  or  denied  the  soundness  of 
the  proposition  that  an  action  will  not  lie  against  a 
judge  for  a  wrongful  commitment,  nor  for  an  errone- 
ous judgment,  nor  for  any  other  act  performed  or  done 
by  him  in  his  "judicial  capacity.''  Such  absolution  or 
exemption  from  liability  is  necessary  to  the  independ- 
ence, if  not  to  the  very  existence,  of  the  judiciary,  as  its 
sole  duty  is  to  pass  upon  and  determine  the  rights  and 
liberties  of  the  citizens,  among  themselves,  and  as  be- 
tween them  and  the  state,  and  if  judges  are  to  l)e  held 
liable  for  their  erroneous  decisions  we  will  soon  have  no 
judges,  or,  if  any,  they  will  all  be  bankrupts.  Cases 
involving  great  interests,  and  the  liberties  and  even  the 
character  of  prominent  parties,  exciting  the  deepest  feel- 
ings and  prejudices,  are  constantly  being  determined  by 
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tlie  courts.  In  such  cases,  there  is  often  great  conflict 
in  the  evidence,  and  great  doubt  as  to  the  law  which 
should  control  the  decision,  imposing  upon  the  judges 
the  severest  tests  of  labor,  care,  and  of  painstaking  con- 
sciousness of  responsibility.  And  often,  in  such  cases, 
the  losing  party  feels  the  keenest  disappointment,  and 
therefore  the  more  readily  looks  to  anything,  rather 
than  to  the  reasoning  or  the  soundness  of  the  decision 
against  him,  to  explain  the  action  of  the  judge  or  judges 
who  decide  against  him.  This  intensifieil  feeling  of 
disiippointment  often  finds  vent  in  imputations  against 
the  character  of  the  judges  or  of  the  court  rendering  the 
decision.  This  results,  not  always  from  bad  motives  of 
the  judges  or  courts  rendering  the  decisions,  but  is  prob- 
ably largely  due  to  the  imperfection  of  human  nature. 
If  an  action  would  lie  for  the  wrongful  decision  of  a 
judge  under  such  conditions,  when  the  passions  and 
prejudices  of  litigants  are  thus  fired  by  disappointment, 
many  litigants  would  not  hesitate  to  ascribe  any  motive 
or  character  to  the  act  or  decision  which  was  against 
them,  their  interest,  liberty,  or  character,  such  is  the 
frailty  of  human  nature.  For  this  reason,  the  law  has 
seen  fit  to  provide  that  judges  shall  not  be  liable  for  their 
judicial  acts,  though  done  corruptly  and  maliciously. 

As  was  said  by  Justice  Field,  in  Bradley  i\  Fishei\  13 
Wall.  350,  20  L.  Ed.  646 :  "In  this  country,  the  judges 
of  the  superior  courts  of  record  are  only  responsible  to 
the  people,  or  the  authorities  constituted  by  the  people, 
from  whom  they  receive  their  commissions  for  the  man- 
ner in  which  they  discharge  the  great  trusts  of  their 
office.  If  in  the  existence  of  the  powers  with  which 
they  are  clothed  as  ministers  of  justice,  they  act  with 
partiality,  or  maliciously,  or  corruptly,  or  arbitrarily, 
or  oppressively,  they  may  be  called  to  an  account  by  im- 
peachment and  suspended  or  removed  from  office.     In 
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some  states,  they  may  be  thus  suspended  or  removed 
without  impeachment  by  a  vote  of  the  two  houses  of  the 
Legislature." 

The  only  liability  that  attaches  to  an  erroneous  judi- 
cial act  is  when  there  is  clearly  no  jurisdiction  of  the 
subject-matter,  when,  of  course,  an  asserted  authority 
is  obviously  usurped,  and  if  the  want  of  authority  is 
known  to  the  judge  no  excuse  is  permissible;  but  the 
manuer  in  which,  and  the  extent  to  which,  the  jurisdic- 
tion shall  be  exercised  are  questions  peculiarly,  if  not 
exclusively,  for  the  determination  of  the  judge. 

Justice  Field  (13  Wall.  353,  20  L.  Ed.  646)  quotes 
from  the  English  justice,  Blanc,  that  there  is  "a  mate- 
rial distinction  between  a  case  where  a  party  comes  to 
an  erroneous  conclusion  in  a  matter  over  which  he  has 
jurisdiction  and  a  ca«e  where  he  acts  wholly  without 
jurisdiction;'^  and  goes  on  to  say  that  Judge  Blanc 
"held  that,  where  the  subject-matter  was  within  the 
jurisdiction  of  the  judge,  and  the  conclusion  was  er- 
roneous, although  the  party  should,  by  reason  of  the 
error,  be  entitled  to  have  the  conclusion  set  aside,  and 
to  be  restored  to  his  former  rights,  yet  he  was  not  en- 
titled to  claim  compensation  in  damages  for  the  injury 
done  by  such  erroneous  conclusion,  as  if  the  court  had 
proceeded  without  any  jurisdiction." 

While  the  immunity  from  liability  of  judgment  as  for 
judicial  acts  is  almost  absolute,  no  such  immunity  exists 
as  for  their  ministerial  acts.  As  to  such  latter  class  of 
acts,  judges  are  liable,  just  like  all  other  public  officers ; 
and  to  protect  the  people  against  the  oppression  of  offi- 
cers statutes  have  been  enacted  requiring  certain  offi- 
cers to  execute  official  bonds,  cimditioned  to  pay  all  such 
damages  as  may  result  to  the  people  or  to  the  state  if  the 
officer  shall  not  faithfully  perform  and  discharge  the 
duties  of  the  office.    Among  the  officers  re:|uired  to  give 
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such  bonds  are  justices  of  the  peace  and  probate  judges. 
While  they  and  their  bondsmen  are  not  liable  as  for  acts 
which  are  strictly  judicial,  if  done  within  their  jurisdic- 
tion, they  are  liable  as  for  the  ministerial  acts,  as  such, 
just  as  are  sheriffs  and  other  officers. 

The  distinction  which  I  have  endeavored  to  draw  be- 
tween "judicial  acts"  and  "ministerial  acts"  is  clearly 
observed  by  all  the  cases  cited  and  relied  upon  by  the 
majority.  The  case  of  Brndley  v,  Fisher,  supra,  which 
the  majority  say  is  the  leading  case,  was  based  solely 
upon  "judicial  acts"  by  reason  of  the  "willful,  malicious, 
oppressive,  and  tyrannical  acts  and  conduct"  of  a  judge 
in  depriving  the  plaintiff  of  the  right  to  practice  law; 
that  is,  in  disbarring  the  plaintiff  from  such  practice. 
The  other  leading  case  relied  upon  is  the  New  Jersey 
case  quoted  from  at  length.  While  the  facts  in  that 
case  are  very  similar  to  those  in  the  case  at  bar,  it  is 
clearly  distinguishable  from  this  upon  the  sole  ground 
of  judicial  action  and  ministerial  action.  There  was  no 
question  in  that  case  as  to  the  validity  of  the  warrant 
of  arrest,  but  only  as  to  whether  it  was  lawfully  issued 
under  the  affidavit  and  the  evidence  before  the  justice 
when  he  issued  it.  The  affidavit  is  set  out  in  that  case, 
but  the  warrant  is  not;  but  the  statement  of  facts  says 
that  the  justice  thereupon  "issued  his  warrant  in  the  or- 
dinary form."  If  the  warrant  in  that  case  had  been 
void,  as  it  was  in  this,  the  justice  would  have  been  held 
liable  under  the  opinion  there. 

Uhief  Justice  Beaslky,  in  the  case  so  much  relied  upon 
and  cited  by  the  majority  (44  N.  J.  I^aw,  660,  43  Am. 
Kep.  412),  says:  "If  a  magistrate  should,  of  his  own 
motion,  without  oath  or  complaint  being  made  to  him, 
on  mere  hearsay,  issue  a  warrant  and  cause  an  arrest 
for  an  alleged  larceny,  it  cannot  be  doubted  that  the  per- 
son so  illegally  imprisoned  could  seek  redress  by  a  suit 
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against  sueh  officer.  It  would  he  no  legal  answer  for  the 
magistrate  to  assert  that  he  had  a  general  cognizance 
o\er  criminal  offenses;  for  the  conclusive  reply  would 
be  that  this  particular  case  was  not,  by  any  form  of 
proceeding,  put  under  his  authority.'' 

So  in  the  case  at  bar,  if  the  justice  had  issued  a  proper 
warrant  for  "a  trespass  after  warning/'  or  for  a  threat- 
ened breach  of  the  peace,  then  his  liability,  if  any,  would 
have  been  as  for  a  judicial  act;  but  the  warrant  lie  is- 
sued was  absolutely  void,  charging  no  criminal  offense 
known  to  God  or  man ;  and,  had  he  taken  a  proper 
affidavit  and  fully  examined  the  affiant  and  his  wit- 
ness under  oath,  and  their  evidence  had  shown  conclu- 
sively that  a  dozen  criminal  offenses  liad  lK*en  commit- 
ted, and  that  the  person  ariested  was  guilty  of  all,  this 
would  not  have  warranted  him  in  issuing  a  warrant 
void  on  its  face,  and  which  was  intended  to,  and  did, 
procure  the  arrest  and  imprisonment  of  this  plaintiff. 
Suppose  the  affidavit  or  other  proof  before  the  justice 
should  show  the  offense  of  larceny,  this  would  not  au- 
thorize the  issuance  of  a  valid  warrant  charging  mur- 
der, and  would  certainly  not  autliorize  or  justify  the 
issuing  of  a  void  warrant. 

But  the  jiLstice  in  this  case  is  in  a  worse  condition ; 
the  affidavit  he  took  was  as  void  as  his  warrant,  and 
he  failed  to  examine  any  witness  before  issuing  tlie 
warrant,  as  the  statute  directs,  Init  proceeded  to  issue  an 
absolutely  void  warrant,  and  now  attempts  to  escape 
liability  by  hiding  under  his  judicial  robes  as  for  this 
unwarranted  and  illegal  ministerial  act  of  issuing  a 
void  warrant,  and  then  directing  the  sheriff  or  constable 
to  arrest  and  imprison  the  plaintiff  under  the  void 
process  issued  by  him,  thus  depriving  the  plaintiff  of 
his  liberty,  without  due  prmess  of  law,  and  rendering 
the  sheriff  or  constable  absolutely   liable   for  obeying 
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his  orders  and  executing  his  proce -s,  as  tho  law  directs 
such  executive  officer  to  do. 

What  was  said  by  the  Supreme  Court  of  New  York, 
in  Blythc  i;.  Tompkins,  2  Abb.  Prac.  472,  is  very  appro- 
priate here.  The  officer  who  issues  or  executes  process 
must  see  that  it  is  valid  on  its  face,  or  he  is  liable  f(.r 
his  acts  under  it.  The  law  does  not  throw  any  protec- 
tion around  an  officer  or  person  who  attempts  to  arrest 
by  an  illegal  warrant. 

The  writ  or  warrant  must  not  be  deficient  in  the 
frame  of  it.  It  must  at  least  lye  lawful  on  its  face.  It 
would  be  strikingly  unjust  to  hold  one  officer  liable  for 
a  ministerial  act  in  executing  process,  but  excuse  the 
officer  who  issued  it,  who  was  charged  with  the  duty 
and  was  under  bond  to  issue  it  correctly.  The  latter  is 
presumed  to  be,  and  should  be,  more  competent  to  judge 
of  the  validity  of  the  process  which  he  himself  issues 
than  the  former,  whose  duty  the  law  makes  it  to  execute 
all  process  issued  by  the  latter.  If  the  justice  actal 
judicially  in  issuing  the  warrant,  there  might  be  some 
force  in  the  reasoning  of  the  majority  opinion;  but,  as 
all  the  authorities,  including  our  own,  hold  this  act  to 
be  a  ministerial  one,  I  cannot  see  how  the  judicial  im- 
munity can  protect  the  justice  as  to  this  act. 

A  justice  who  renders  an  erroneous  or  void  judgment 
and  sentence  may  not  be  liable  therefor  if  the  subject- 
matter  and  the  party  were  within  and  under  his  juris- 
diction ;  but  if,  in  addition  to  that,  he  issues  a  void 
mittimus,  committing  the  defendant  to  jail,  or  to  the 
whipping  post,  or  to  be  hung,  as  a  justice  once  did  in 
this  state,  and  the  mittimus  should  be  executed,  I  appre- 
hend tlierc*  would  be  no  doubt  as  to  his  liability  as  for 
this  act.  The  same  is  true  as  for  his  rendering  a  void 
judgment  in  a  civil  action.  lie  might  not  be  liable  if  the 
judicial  act  was  within  his  jurisdiction,  or  "colorabl.v'* 
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SO,  if  you  please  to  so  term  it;  but  if  he  should  thert*- 
after  issue  a  void  execution,  aod  the  defendant's  prop- 
erty should  be  sold  thereunder  wrongfully,  I  apprehend 
that  there  would  be  no  doubt  as  to  his  liability  in  that 
instance.  The  issuance  of  a  warrant  upon  affidavit  or 
other  ex  parte  judicial  examination  as  to  probability  of 
guilt,  is  as  much  a  ministerial  act  as  is  the  issuance 
of  an  execution  or  mittimus  after  trial  and  judgment. 

It  was  the  warrant  that  caused  the  arrest  and  impris- 
onment of  the  plaintiff  in  this  case,  not  the  void  aifida- 
vit,  nor  the  failure  to  examine  aflBant  or  other  witnesses 
before  its  issuance,  or  before  any  erroneous  judicial 
judgment.  If  the  warrant  was  void,  as  the  court  holds 
it  was,  it  could  not  be  cured  because  there  was  a  suffi- 
cient affidavit  or  preliminary  proof,  and,  if  so,  certainly 
it  was  not  cured  because  there  was  a  void  affidavit  and 
no  preliminary  examination  of  w^itnesses,  as  the  statute 
contemplates  and  provides  for. 

To  my  min<l,  the  only  plausible  theory  upon  which 
the  decision  and  conclusion  of  the  majority  can  rest  is 
upon  one  thus  far  not  suggested,  though  two  opinions 
have  thus  far  been  written.  That  plausible  theory  is 
that  the  affidavit  and  w^arrant  are  not  void,  but  valid, 
or  at  worst  merely  irregular  or  voidable  only;  but  the 
trouble  with  this  theory  is  that  it  runs  counter  to  both 
the  facts  and  the  record  in  this  case,  as  well  as  to  scores 
of  decisions  of  this  court,  and  to  hundreds,  if  not  to 
thousands,  of  those  of  other  courts.  Many  of  these  are 
cited  in  the  opinion  of  Justice  Sombrvilt^e,  and  many 
in  the  brief  of  the  appellant.  I  will  cite  here  only  a 
few,  in  which  others  are  cited,  showing  beyond  doubt 
that  both  the  affidavit  and  the  warrant  are  absolutely 
void  for  all  or  any  purposes: — Duckworth  v,  Johnston, 
7  Ala.  578;  Crumpton  v,  Ncmman^  12  Ala.  199,  46  Am 
Dec.  251;  Miles  v.  State,  94  Ala.  106,  11  South.  403: 
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Johrnon  v,  Htatc,  82  Ala.  29,  2  South.  466;  Monroe  v. 
State,  137  Ala.  88,  34  South.  382;  Butler  v.  State.  130 
Ala.  127,  30  South.  338. 

Any  doubt  that  I  might  otherwise  have  upon  the 
questions  whether  or  not  this  warrant  was  void  on  its 
face,  and  whether  this  court  should  now  decide  the 
inquiry  affirmatively  and  reverse  the  case,  is  removed 
by  what  Chilton,  i\  J.,  said  of  a  warrant  which  much 
more  nearly  approached  validity,  or  was  much  more 
*^colorable''  of  jurisdiction,  than  this  one.  In  that  case, 
the  great  Chief  Justice  said:  '*Is  the  warrant  in  this 
case  void  upon  its  face?  Does  it  show,  upon  its  face, 
that  the  justice  had  no  jurisdiction  of  the  complaint, 
the  substance  of  which  the  law  requires  should  be 
stated  in  it? — Code,  §  3341.  Upon  our  first  examina- 
tion, we  thought  it  was  not  void,  but  informal  merely. 
Upon  having  our  attention  more  particularly  called  to 
it  by  the  counsel  for  the  prisoner,  we  are  fully  satis- 
fied  that  our  first  impression  was  wrong,  and  that  it  is 
wholly  void.  ♦  ♦  ♦  The  warrant  in  this  case  appears, 
upon  its  face,  to  be  predicated  upon  the  affidavit  of 
Mary  Noles,  wife  of  the  prisoner,  which  merely  states 
that  she  *is  afraid  that  her  husband,  Joseph  Noles,  of 
said  county,  laborer,  will  beat,  wound,  maim  or  kill  her, 
or  do  her  some  bodily  hurt.'  It  sets  forth  no  other 
cause  of  complaint,  than  in  the  recital  of  this  oath,  and 
proceeds  ^these  are  therefore  to  command  you,'  etc.  This 
statute,  being  in  restraint  of  liberty  and  penal,  must 
be  strictly  construeil;  that  is,  it  may  not  be  en- 
larged, by  construction,  beyond  the  plain  import  of  the 
terms  in  which  it  is  couched.  We  are  aware  that  this 
looks  like  a  technical  ground  upon  which  to  rever^e  a 
cause  of  this  grave  importance;  but  it  is  our  duty  to 
decide  the  law,  irrespective  of  consequenc(?s,  and  being 
satisfied  that  the  warrant  is  void  we  have  n )  alten  a- 
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tive  but  to  reverse  the  sentence  and  remand  the  cause, 
that  the  priRoner  may  be  a|2;ain  tried." — NoIc^h  i\  Statc^ 
24  Ala.  696,  697. 

To  recapitulate:  The  error  of  the  majority  is  that 
they  treat  the  case  as  if  the  act  of  the  justice  complained 
of  was  a  judicial  one,  when  clearly  it  was  a  ministerial 
one.  It  was  not  the  taking  of  the  void  affidavit  that 
injured  and  damaged  plaintiff,  and  it  was  not  of  that 
he  complained.  It  was  issuing  the  void  warrant  and 
placing  it  in  the  hands  of  the  executive  officer  by  the 
judicial  officer,  which  caused  plaintiff's  arrest  and  in- 
carceration. This  was  ministerial  and  not  judicfiaU 
though  done  by  a  judge  or  justice  of  the  peace.  If  a 
sufficient  affidavit  would  not  have  saved  him  from  lia- 
bility as  for  this  wrongful  and  void  ministerial  act,  then 
certainly  a  void  though  colorable  one  could  not.  If  the 
only  wrong  here  complained  of  had  Ix^en  a  judicial  act, 
I  would  not  contend  that  this  justice  was  civilly  liable; 
nor  do  I  understand  that  plaintiff's  counsel  has  ever 
so  contended.  It  is  liability  for  a  void  ministerial  act 
that  is  sought  to  be  enforced,  that  is  given  by  statute; 
and  I  do  not  think  that  the  court  ought  to  thus  take  it 
away. 

Justices  of  the  peace  and  their  sureties  are  not  thef 
only  officers  or  parties  the  statute  makes  liable;  but  it 
extends  the  liability  to  other  judges,  and  has  been  en- 
forced by  this  court  even  against  probate  judges.  In 
the  case  of  (iridcr  r.  Tally.  77  Ala.  422,  54  Am.  Kep. 
65,  this  court  drew  clearly  the  distinction  I  am  trying 
to  draw  here  between  judicial  and  ministerial  acts, 
and  defined  the  liability  of  the  officers  and  their  sure- 
ties as  for  each.  This  court  in  that  case  said :  "It  is  an 
unquestioned  rule,  fcmnded  on  the  public  benefit,  the 
necessity  of  maintaining  the  independence  of  the  judi- 
ciary, and  its  untrammeled  action  in  the  administration 
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of  justice,  that  a  judge  cannot  be  held  to  answer  in  a 
civil  suit  for  doing,  or  omitting  or  refusing  to  do,  an 
official  act  in  the  exercise  of  judicial  power.  His  re- 
8ponsibility  for  the  manner  in  which  he  discharges  th^ 
high  trusts  committed  to  him  is  to  the  sovereignty  from 
whom  he  derives  his  authority.  It  is,  also,  an  undis- 
puted rule  that  an  officer  who  is  charged  with  the  per- 
formance of  ministerial  duties  is  amenable  to  the  law 
for  his  conduct,  and  is  liable  to  any  party  specially 
injured  by  his  acts  of  misfeasance  or  nonfeasance.  When 
the  law  assigns  to  a  judicial  officer  the  performance 
of  ministerial  acts,  he  is  as  responsible  for  the  manner 
in  which  he  performs  them,  or  for  neglecting  or  refusing 
to  perform  them,  as  if  no  judicial  functions  were  in- 
trusted to  him.  The  boundary  of  his  judicial  character 
is  the  line  that  marks  and  defines  his  exemption  from 
civil  liability.  Our  law,  organic  and  statutory,  confers 
on  the  probate  judge  large  judicial  powers,  and  there  is 
^Iso  assigned  to  him  the  performance  of  many  acts 
merely  ministerial;  he  is  both  a  judicial  and  a  minis- 
terial officer.  In  Thompson  r.  Holt,  52  Ala.  491,  it  is 
ol>served:  'A  bond  was,  by  legislation,  demanded  from 
him  as  a  guaranty  for  diligence  and  fidelity  in  the  per- 
formance of  his  ministerial  duties,  as  it  is  exacted  from 
other  mere  ministerial  officers.  It  is  not  a  guaranty  for 
his  integrity  and  fidelity  as  a  judge.  For  this  no  other 
security  is  demanded  from  him  than  that  demanded 
from  all  other  judicial  officers — his  official  oath,  and 
the  sense  of  responsibility  which  the  power  and  dignity 
of  the  office  inspire.  The  official  bond  stands  as  an 
indemnity  against  his  errors,  or  his  willful  misconduct, 
as  a  ministerial  officer  onlv,'  etc." 
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Trespass. 

(Decided  December  27,  1911.    Rehearing  denied  Februarj-  15,  1012. 
57  South.  754.) 

1.  Courts;  Jurisdiction;  Personal  Action. — In  personal  actions  the 
jurisdiction  depends  upon  the  subject  matter  and  the  presence  in 
court  of  the  parties  whose  rights  are  to  be  affected  by  the  judg- 
ment. 

2.  Same;  Inherent  Power;  Subject  Matter. — Since  by  the  subject 
matter  is  meant  the  nature  of  the  cause  of  action  and  of  the  relief 
sought  jurisdiction  thereof  Is  acquired  by  the  act  creating  the 
court,  or  its  constitution  only. 

.  3.  Same;  Juris(lictif*n  of  Person. — Jurbdiotlon  of  the  person  is  ac- 
quired by  the  court^s  own  action  such  as  its  process  regularly  Issued 
and  served,  or  by  the  voluntary  api)earance  of  the  party. 

4.  Same;  Local  Action;  Transitory  Action. — Where  the  cause  of 
action  can  arise  in  one  place  only  it  is  local,  but  if  the  cause  of 
action  is  such  a  one  as  might  have  arisen  anywhere,  it  is  transitory. 

5.  Same;  Trespass. — Actions  for  trespass  to  land  are  only  for 
damages  to  be  coerced  by  process  against  the  effects  of  a  defendant 
to  be  found  within  the  state,  and  the  title  to  land  cannot  be  therein 
adjudicated  and  hence,  such  action  is  i>ersonaI,  and  its  inherent 
character  as  such  determines  the  jurisdiction  of  the  court  as  to  the 
subject  matter. 

6.  Same;  Personal  Action;  Waiver. — In  personal  actions,  terri- 
torial jurisdiction  or  venue  may  be  waived. 

7.  Same;  Injuries  to  Realty. — The  general  rule  is  that  actions  for 
injuries  to  realty  must  be  brought  in  the  forum  rel  sitae. 

8.  Same;  Subject  Matter;  Consent. — Jurisdiction  of  the  subject 
matter  being  derived  only  from  the  law,  consent  cannot  confer  juris- 
diction. 

9.  Same;  Jurisdiction  of  Person. — If  the  court  has  jurisdiction 
of  the  subject  matter,  the  parties  may  confer  jurisdiction  by  con- 
sent, or  by  voluntarily  appearing  and  submitting  themselves  to  the 
judgment. 

10.  Same;  Determination  of  Jurisdiction. — Where  it  appears  that 
judgment  is  asked  in  a  cause  which  the  court  has  no  power  to  de- 
cide under  any  circumstances,  the  court  should  repudiate  the  ac- 
tion ex  mero  motu,  as  no  plea  is  necessary  to  prevent  the  court 
proceeding  to  the  rendition  of  a  void  judgment. 

11.  Same;  Statutory  Provision;  Waiver. — The  statutory  provisions 
fixing  the  local  jurisdiction  in  both  law  and  equity  courts  may  be 
waived  by  a  failure  to  make  timely  objection. 
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12.  Venue;  Trespass:  Waiver  of  Objcetion. — Where  a  party  neg- 
lects to  assert  his  rights  within  a  reasonable  time,  having  cause  to 
Fet  aside  any  procef^s  or  i)roeee(]ing,  he  waives  the  objection  l)v  snch 
neglect,  and  the  provisions  of  section  6110,  Code  1907,  fall  within 
this  rule. 

13.  Justice  of  Peace;  Trespass;  Waiver  of  Jurisdiction. — Where 
the  action  was  brought  in  M.  county  for  trespass  to  lands  situated 
in  L.  county  and  no  plea  to  the  Jurisdiction  was  Interposed  until 
after  the  cause  had  been  twice  continued,  once  at  the  plaintiflTs  in- 
stance and  once  by  agreement  of  parties,  and  until  after  plaintiff 
had  announced  ready  on  the  merits,  the  defenda'Jt  waived  his  right 
to  p]end  in  al  atement  bv  his  delay,  notwithstandi^'g  the  provisions 
of  section  0110,  Code  1907. 

14.  Appral  and  Error;  Abatement ;  Pica:  Abandonment. — Where  the 
right  to  plead  in  abatement  in  the  juf^tice  court  had  I  een  lost  or 
abandoned.  It  cannot  be  revived  by  an  api>eal  to  the  circuit  court, 
on  which  api)eal  the  case  Is  governed  by  the  provisions  of  section 
4720,  Code  1907. 

Appkal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  B.  Wolif  and  otiiers,  ajjainst  Paul  Mc- 
Gaujifh,  for  damages  for  trespass  to  realty.  Judgment 
for  plaintiff  in  the  justice  court,  and  on  appeal  to  the 
circuit  court,  defendant  was  allowecl  to  file  a  plea  to 
the  jurisdiction,  and  plaintiff  resen-es  the  question.  Re- 
versed and  remanded. 

Tyson,  Wiusox  &  Martin,  for  appellant.  The  plea 
sought  to  be  interposed  merely  challenged  the  jurisdic- 
tion of  the  court  over  the  defendant,  and  not  over  the 
subject  matter. — Freeman  t\  McBroom,  11  Ala.  493; 
Branch  Bank  r.  Rutledf/^*,  13  Ala,  196;  Thompson  i\ 
Clopton.  31  Ala.  (547;  Johnson  i\  Shatr,  31  Ala.  592; 
Nolcs  r.  }farrabh\  50  Ala.  366;  Home  Pi^otcction  r. 
KirharcJs.  74  Ala.  466;  Oaj/  i\  Bricrfield  Cl  Co.,  94  Ala 
303;  S.  C.  106  Ala.  622.  By  his  action  in  the  justice 
court,  defendant  waived  the  right  to  interpose  on  ap- 
peal to  the  circuit  court  his  plea  in  abatement. — Vaughn 
V.  Robinson.  22  Ala.  519;  Glaze  i\  Blake,  56  Ala.  387; 
Black  V.  Olenn,  69  Ala.  121,  and  authorities  supra;  22 
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E.  &  E.  Edc.  p.  &  P.  815.  On  these  authorities  section 
6110,  Code  1907,  is  a  venue  statute  and  nothing  more. 
See  also  Southern  Pac.  v.  Denton,  146  U.  S.  202.  Wheth- 
er the  justice  of  peace  was  right  or  wrong  in  not  per- 
mitting defendant's  plea  in  abatement,  his  action  can- 
not be  reviewed  on  this  appeal,  but  the  defendant  must 
have  recourse  to  some  other  mode  of  procedure. — ^Vil- 
son  V.  Collins,  9  Ala.  127. 

H.  S.  Houghton,  for  appellee.  The  court  had  no 
jurisdiction  of  the  subject  matter,  and  this  appeared 
from  the  face  of  the  complaint. — 21  Enc.  P.  &  P.  792; 
11  Cyc.  673;  1  Chitty  282;  Sec.  6110,  Code  1907.  The 
right  to  file  the  plea  was  determined  by  our  court  in  the 
case  of  Karthaus  v.  N.  C.  d  St.  L.,  140  Ala.  433.  The 
same  rule  is  stated  in  11  Cyc.  673.  Where  want  of 
jurisdiction  appears  upon  the  face  of  the  proceedings 
demurrer  will  lie. — Harwell  v.  Lehman  Durr  Co,,  72 
Ala.  344;  Lewis  v.  Elrod,  38  Ala.  2;  22  Enc.  P.  &  P. 
813;  1  Chitty  290.  It  was  within  the  discretion  of  the 
court  to  permit  the  plea  to  be  filed. — Mosely  v.  The 
State,  11  Ala.  340;  Hawkins  r.  Armour  1\  Co.,  105  Ala. 
545.  Couns^el  discuss  authorities  cited  by  appellant  and 
conclude  that  they  are  without  application. 

SAYRE,  J. — In  their  complaint  in  this  action,  which 
was  begun  before  a  justice  of  the  peace  in  Montgomery 
county,  the  plaintiffs  claimed  of  the  defendant  "the 
sum  of  ^100  mesne  profits  as  damages  for  a  trespass 
committed  by  him"  on  certain  lands  in  Lowndes  county, 
"which  are  in  the  possession  of  the  plaintiffs  and  upon 
which  the  defendant  unlawfully  entered,  thereby  put- 
ting a  tenant  upon  said  lands,  renting  the  same  out,  and 
collecting  from  said  tenant  said  rents  for  the  years 
1906,  1907,  1908,  and  1909."    Judgment  went  for  plain- 
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tiffs.  Upon  appeal  in  the  circuit  court,  the  defendant 
offered  to  file  a  plea  to  the  jurisdiction  for  that  the 
suit  was  a  suit  for  trespass  to  real  e>tate  situated  in  the 
county  of  Lowndes.  In  suport  of  their  objection  to  the 
filing  of  this  plea  plaintiffs  showed  to  the  court  that  the 
defendant  had  offered  to  file  the  plea  in  the  court  of 
oritjjinal  jurisdiction  upon  the  trial  of  the  cause,  but 
that  this  offer  had  not  been  made  until  after  the  cause 
had  been  twice  continued,  once  at  the  instance  of  the 
plaintiffs,  and  the  second  time  by  crmsent  of  the  parties, 
and  after  plaintiffs  had  announced  ready  on  the  merits, 
and  that  the  justice  of  the  peace  had  declined  to  allow 
the  plea  to  be  filed.  The  circuit  court  allowed  the  plea 
to  be  filed,  and  plaintiffs  reserved  the  question. 

It  is  sugirested,  and  doubtless  it  was  the  case,  that 
the  court  below  was  induced  by*  the  decision  m  Karfhaus 
r.  X.  C\  d-  Ht.  L,  Rjj,  Co.,  140  Ala.  433,  37  South.  268,  to 
hold  that  the  plea  in  question  was  a  plea  to  the  jurisdic- 
tion of  the  court  over  the  subject-matter  oi  the  suit, 
and  that  the  rijrht  to  plead  it  could  not  be  waived  in 
any  manner.  In  that  case  the  complaint  contained 
counts  in  trover  and  trespass  to  realty.  The 
plea,  addressed  to  the  complaint  as  a  whole, 
took  the  point  that  a  suit  for  trespass  to  realty 
in  Marsliall  ctmnty  could  not  be  maintained  in 
the  circuit  court  of  Madison.  The  language  of  the 
court  indicates  the  opinion  that  a  plea  of  that  character 
went  to  the  power  of  the  court  in  such  sort  that,  if  the 
facts  stated  in  the  plea  were  true,  any  judgment  which 
tire  court  might  have  rendered  in  favor  of  the  plaintiff 
o:i  the  count  in  trespass  would  have  l>een  a  nullity.  The 
specific  ruling  was  that  the  judgment  be  leversed  be- 
cause tlie  trial  court  refused  plaintitT's  offer  to  obviate 
the  plea  by  striking  the  count  in  trespass,  the  court  say- 
ing also  that  the  plea  was  defective  l)ecause  not  limited 
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in  purpose  to  the  quashing  of  the  summons  as  to  that 
count,  all  of  which  would  have  followed  with  equal 
propriety  had  the  plea  been  considered  ai?  taking  aa 
objection  which  the  defendant  might  have  waived. 
While  it  seems  therefore,  that  what  was  said  in  respc^-t 
to  the  court's  utter  lack  of  power  to  render  a  judgment 
for  the  plaintiff,  though  no  plea  were  interposed,  went 
beyond  the  necessities  of  the  case,  it  must  be  conceded 
that  it  was  appropriately  said,  if  sound  in  principle. 

Jurisdiction  in  pei'sonal  actions  depends  upon  two 
elements:  The  subject-matter  to  be  adjudged;  the  pres- 
ence in  court  of  the  parties  whose  rights  are  to  Ik*  af- 
fected by  the  judgment.  In  respect  of  subject-matter 
the  court  acquires  jurisdiction  by  the  act  of  its  creation ; 
it  is  inherent  in  the  constitution  of  the  court.  The  other 
element  it  acquires  by  its  own  act,  by  its  process  prop- 
erly issued  and  served,  or  by  voluntary  appearance  of 
the  defendant. — Lamar  r.  Co:niuissioncrs-  Court,  21  Ala. 
772.  "By  jurisdiction  over  the  subject-matter  is  meant 
the  nature  of  the  cause  of  action  and  of  the  relief 
sought.— roopcr  r.  Rn/twlds,  10  Wall.  31t>,  19  L.  E<1. 
931. 

Originally,  venue  entered  into  the  question  of  juris- 
diction in  all  cases,  and  all  actions  were  local.  Tliis 
arose  cut  of  the  nature  of  trial  by  jury  in  whi<)i  the 
juror?,  who  were  but  witnesses,  were  taken  from  the  vic- 
inage because  they  were  presumed  to  know  the  jiavties 
and  the  facts.  I^ter,  when  it  became  necessary  to  meet 
the  case  of  dehtors  who  had  learneil  to  run  away,  transi- 
tory acti<ms  were  invented.  The  courts  finally  settled 
uptm  tlrs  distinction:  If  the  cause  of  action  was  one 
that  might  have  arisen  anywhere,  then  the  a<*tion  was 
transitory;  but,  if  the  cause  of  action  could  arise  in  one 
place  only,  then  the  action  was  local.  Actions  for  tres- 
pass to  land  are  still  classed  with  local  actions  under 
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our  statute,  which  provides  that:  "All  actions  for  the 
recovery  of  laud,  or  of  the  possession  thereof,  or  for  a 
trespass  thereto,  must  be  brought  in  the  county  where 
tlie  land  lies;  a  summons  issuing  contrary  to  this  sec- 
tion must  be  abated  on  the  plea  of  the  defendant." — 
Code,  §  6110.  The  rule  of  the  common  law  concerning 
jurisdiction  in  local  causes  was  based  upon  the  theory 
that  such  actions,  being  in  the  nature  of  suits  in  rem, 
should  l)e  "prosecuted  where  the  thing  on  which  they 
were  founded  was  situated." — Casey  i\  Adams.  102  U.  S. 
66,  26  L.  Ed.  52.  It  may  be  true  that  the  action  of  eject- 
ment and  the  possessory  actions  partake  of  the  nature 
of  suits  in  rem  for  the  reason  that  the  court  undertakes 
to  deliver  the  land;  but  it  is  true  in  a  limited  way  only, 
because  those  actions  are  prosecuted  without  a  prelimi- 
nary seizure  of  the  subject-matter,  and  jurisdictioja  must 
be  acquired  by  personal  service  upon  the  defendant. 

It  is  not  perceived,  however,  that  an  action  to  recover 
danmges  for  trespass  to  realty  partakes  in  any  degree 
Avhatsoever  of  the  nature  of  an  action  in  rem.  In  tres- 
pass, in  this  state  where  the  title  to  land  cannot  be  ad- 
judicated in  the  action  of  trespass,  the  whole  prayer  is 
for  reparation  in  danmges  to  be  coerced  by  process 
against  any  effects  of  the  defendant  to  be  found  within 
the  state.  Not  l)eing  brought  for  the  specific  recovery 
of  hinds^  tenements,  or  hereditaments,  the  action  is  per- 
sonal.—3  Bouv.  Inst.  2641;  Hall  v.  Decker,  48  Me.  255; 
JJnscott  i\  Fuller,  57  Me.  406.  Inherently  the  action  is 
personal,  though  the  statute  still  leaves  it  in  the  same 
category  as  to  venue  with  local  actions.  Its  inherent 
character  also  determines  the  jurisdiction  of  the  court 
as  to  subject-matter;  its  treatment  as  a  local  action, 
under  the  statutes,  determines  the  territorial  jurisdic- 
tion, the  venue. 
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Territorial  jurisdictioD,  or  venue,  may  be  waived,  at 
least  in  personal  actions.  In  Hentciiis  r,  Ladnr,  140  N. 
Y.  463,  35  N.  E.  650,  37  Am.  St.  Rep.  569,  the  plaintiffs 
impleaded  the  defendants  in  the  Supreme  Court  for  a 
trespass  upon  real  property  in  the  state  of  Tennessee. 
Plaintiffs  defaulted,  and  there  was  judgment  dismissing 
their  complaint,  with  costs.  Plaintiffs  subsequently 
moved  to  set  the  judgment  aside  upon  the  ground  that 
the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  suit,  and  could  not,  therefore,  enter  a  valid  judg- 
ment for  the  costs.  The  court  recognized  the  general 
rule  of  law  that  actions  for  injuries  to  realty  must  be 
brought  in  the  forum  rei  sitse.  But  it  said:  "A  party 
may  waive  a  rule  of  the  law  or  a  statute,  or  even  a  con- 
stitutional provision  enacted  for  his  benefit  or  protec- 
tion, where  it  is  exclusively  a  matter  of  private  right, 
and  no  considerations  of  public  policy  or  morals  are 
involved,  aad,  having  once  done  so,  he  cannot  subse- 
quently invoke  its  protection."  The  judgment  was  up- 
held. In  Little  v.  Chicago^  etc,  Ry,  Co,,  65  Minn.  48, 
67  X.  W.  846,  33  L.  R.  A.  423,  60  Am.  St.  Rep.  421,  the 
action  for  trespass  in  another  state  was  upheld  notwith- 
standing the  defendant's  insistence  to  th^  contrary  at 
the  threshold  of  the  case.  But  as  to  such  a  case  the 
authorities  are  in  conflict. — Howard  i\  IngersoU,  23 
Ala.  673;  Allin  v.  Connecticut  River  Lumber  Co,,  150 
Mass.  560,  23  N.  E.  581,  6  L.  R.  A.  416.  This  conflict 
in  the  cases  does  not  involve  the  material  point  in  the 
case  at  hand,  for  here  an  Alabama  court  was  disposing 
of  an  asserted  cause  of  action  which  arose  in  this  state, 
if  at  all. 

Consent  cannot  confer  jurisdiction  of  the  subject- 
matter,  for  that  is  derived  from  the  law.  But  when  a 
court  has  jurisdiction  of  the  subject-matter,  parties  may 
confer  jurisdiction  of  their  persons  by  submitting  them- 
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selves  to  its  derisions.  As  was  obs(^rvecl  by  Brickbu., 
C.  J.,  in  Ex  parte  Rice,  102  Ala.  671,  15  South.  450, 
"there  is  a  wide  difference  between  conferrinji:  jurisdic- 
tion by  consent,  and  consenting  to  something  within 
the  power  of  the  court,  deemed  promotive  of  the  conven- 
ience of  the  parties."  And  it  was  said  to  l)e  a  fixed  nile 
of  all  courts  that,  where  a  party  having  cause  to  set 
aside  any  process  or  proceedings  neglects  to  assert  it 
within  a  reasonable  time,  the  objection  is  thereby 
waived.  The  language  of  the  statute  fixing  the  ventie 
of  actions  at  law  (Code,  §  6110)  indicates  that  it  was 
framed  in  recognition  of  the  view  here  expressed,  for  it 
makes  error  in  laying  the  venue  a  matter  for  plea  in 
abatement,  thereby  excluding  the  idea  that  it  becomes 
the  duty  of  the  court  in  such  case  to  repudiate  the  cause 
ex  mero  as  is  its  duty  whenever  it  appears  that  its  judg- 
ment is  asked  in  a  case  it  has  no  power  to  decide  under 
any  circumstances.  No  plea  can  be  necessary  in  order 
to  prevent  the  court  from  proceeding  to  the  rendition  of 
a  void  judgment. 

It  has  often  been  held  by  this  court  that  the  statutory 
provisions  fixing  the  local  jurisdiction  in  both  law  and 
equity  courts  might  be  waived  by  a  failure  to  make 
timely  objection.  In  Freeman  i\  McBroomy  11  Ala.  943, 
the  defendants  had  ansAvered  without  objecting  that  the 
bill  was  filed  in  an  improper  chancery  district;  but  on 
that  fact  the  chancellor  l>aseil  his  decree  that  the  court 
could  not  exercise  jurisdiction  in  the  cause.  The  decree 
was  reversed;  this  court  saying:  "The  objection  at  most 
is  only  in  abatement  of  the  suit,  without  denying  to  the 
coiDplaiiiaut  a  right  to  the  redress  which  he  seeks.  It 
applies  to  the  locality  of  the  jurisdiction  Avhose  powers 
are  invoked,  and  not  to  the  case  itself,  as  one  to  which 
chancery  should  lend  its  aid.  *  *  *  It  has  frequently 
been  held,  in  suits  at  law,  that  when  the  court  has  no 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  307 

[Woolf  V.  McOaugh.l 

jtirisclictlon  of  the  siibjert-inatter  in  dispute,  such  want 
of  jtirisdietion  cannot  be  waived  by  appearance,  plea, 
consent,  or  in  any  other  manner,  and  a  judfi^ient  ren- 
dered in  such  case  in  favor  of  the  phiintiflf  will  be  void. 
Yet  where  the  court  has  jurisdiction  of  the  subject- 
matter,  but  not  of  the  person,  such  want  of  jurisdiction 
of  the  person  may  be  waived  by  consent,  or  by  plea  to  the 
merits,  and  cannot  afterwards  be  asserted.''  This  was 
a  case  in  chancery;  Imt  like  distincticms  prevail  in  courts 
of  law  and  ecpiity,  and  there  can  1h»  no  sufficient  reason 
why  the  statute  fixing  the  venue  of  e(]uity  <*a«es  and  re- 
quiring bills  to  he  filed  in  the  district  in  which  the  de- 
fendants or  a  nmterial  defendant  resides,  etc.  ((^'ode, 
ji  30r8),  shouhl  ho  construed  to  Im»  a  venue  statute  mere- 
ly, and  a  diflferent  (construction  placed  upon  se(*tion  (5110 
fixing  the  venue  of  action  in  ccmrts  of  law.  We  cite 
some  cases  at  law  and  in  equity:  Freeman  r.  MrBroom, 
11  Ala.  943;  Hranvh  Hank  r,  Rntlcdf/r,  13  Ala.  190; 
Johnston  r.  Shan\  31  Ala.  592;  Thompson  r.  Clopton, 
31  Ala.  647;  Xolrs  r.  Marahlc.  50  Ala.  300;  (llazr  r. 
Blake,  50  Ala.  387;  Homr  Protection  To.  r.  Richards, 
74  Ala.  400.  This  is  the  rule  of  the  courts  generally. 
"It  may  Ik*  stated  as  a  general  rule  that  the  bringing  of 
an  action  in  an  improper  county  is  not  a  jurisdicti(Uial 
defect,  where  the  court  has  general  jurisdiction  of  the 
subject-matter,  and  the*  statutes  fixing  the  venue  in  cer- 
tain actions  confer  a  mere  personal  i)ri village  whi<*h  may 
be  waived  by  a  failure  to  claim  it  in  a  proper  nuinner 
and  at  the  proper  time."— 22  Encyc.  of  PI.  &  Pr.  815, 
810,  and  notes,  where  many  cases,  including  some  of  our 
own  to  which  we  hav(»  rc^ferrtnl,  are  cited. 

We  are  therefore  of  oi)ini(m  that  the  (*ourts  of  Mont- 
gomery county  having  jurisdiction  of  the  subject-matter 
of  that  class  of  cas<»s  in  which  redress  is  sought  for  Ires- 
pass  to  realty,  the  fact  that  the  trespass  in  the  particu- 
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lar  case  was  committed  in  another  couoty  is  made  by 
the  statute  the  basis  of  a  personal  privilege  to  have  the 
suit  bioujiht  in  the  county  where  the  trespass  occurred, 
which  mu^t  be  pleaded  and  may  be  waived.  The  plea  in- 
terposed raised  a  question  as  to  the  manner  of  acquiring 
the  right  to  exercise  jurisdiction,  rather  than  a  ques- 
tion as  to  the  court's  jurisdiction  of  the  subject-matter 
of  the  controversy. 

Defendant  (appellee),  having  been  summoned  to  an- 
swer before  the  justice  of  the  peace,  failed  to  plead  his 
privilege  at  the  return  term  of  the  summons.  There 
was  one  continuance  at  the  instance  of  the  plaintiffs, 
and  another  by  consent  of  the  parties.  This,  under  the 
authority  of  our  cases,  was  a  waiver  of  the  plea  in  abate- 
ment.— Nolcs  V,  M arable,  supra;  Beck  v.  Glenn,  69  Ala. 
121.  And  the  right  to  plead  in  abatement,  having  been 
once  abandoned  in  the  justice's  court,  cannot  be  revived 
by  an  appeal  to  the  circuit  court.  On  such  appeal  the 
case  must  be  tried  according  to  equity  and  justice,  with- 
out regard  to  any  defect  in  the  summons,  or  other  pro- 
cess, or  proceedings  before  the  justice. — Code,  §  4720; 
Thompson  v.  Clopton;  Nolcs  v.  Marahle,  supra.  It  may 
be  that  the  justice  of  the  peace  had  a  discretion  to  allow 
the  plea  under  the  rule  laid  down  in  Vauf/han  v.  Robin- 
son, 22  Ala.  519,  and  Hawkins  v.  Armour  Packing  Co., 
105  Ala.  545,  17  South.  16;  but  that  discretion,  having 
been  exercised  against  the  defendant,  could  not  be  made 
the  subject  of  review  in  the  circuit  court  where  the  case 
stood  for  trial  de  novo.  The  plaintiffs,  on  the  faith  of 
the  justice's  ruling,  had  tried  their  case  on  the  merits, 
and  had  gone  to  the  circuit  court  prepared  presumably 
to  try  their  case  again  on  the  same  issues.  They  had 
suffered  delay,  and  it  may  be  presumed  had  incurred 
costs  in  preparing  for  these  different  trials.  These  con- 
sequences must  be  charged,  not  to  the  ruling  of  the  jus- 
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tice  of  the  peace,  for  that  cannot  be  said  to  have  Xyeen 
erroneous,  but  to  the  defendant's  original  delay  in  filing 
his  plea  or  making  his  dilatory  defense  known  to  the 
justice  and  the  plaintiffs.  At  no  point  along  the  line 
does  it  appear  that  plaintiffs  were  in  default.  Under 
the  circumstances,  we  think  it  must  be  held  that  the 
circuit  court  erroneously  allowed  the  plea  in  abatement. 
Reversed  and  remanded.  All  of  the  Justices  concur, 
except  DowDBLL^  C.  J.,  not  sitting. 


Richardson,  et  al.  v.  Mertius. 

Trover. 
(Decided  February  17,  1912.  57  South.  720.) 

1.  Appeal  and  Error;  Revieu);  Waiver. — ^The  mere  assertion  that 
the  demurrer  was  improperly  overruled  is  not  such  an  argument 
on  the  assignment  of  error  to  the  overruling  of  the  demurrer  as  will 
prevent  a  waiver  of  the  assignment. 

2.  Same;  Review;  Presumption. — ^Where  the  demurrers  which 
were  sustained  by  the  trial  court  are  not  set  out  in  the  record,  it 
will  be  presumed  on  appeal  that  they  properly  stated  a  valid  objec- 
tion to  the  pleading,  if  any  existed. 

3.  Pleading;  Demurrer;  Oood  in  Part;  Determination. — Where  a 
replication  sets  up  as  an  answer  to  all  the  pleas  collectively  the 
single  fact  that  the  plaintiffs  were  minors  at  the  time  of  the  filing  of 
the  suit,  there  was  no  error  in  sustaining  demurrers  to  such  replica- 
tion if,  in  fact,  it  is  not  a  good  defense  to  each  and  all  of  the  special 
pleas. 

4.  Limitation  of  Actions;  Computation  of  Period;  Personal  Disa- 
bility; Infancy. — Sections  4846  and  48G0,  are  in  pari  materia  and 
the  saving  statute  operates  in  favor  only  of  the  person  to  whom  the 
cause  of  action  first  accrued,  and  not  to  those  who  succeeded  to  his 
rights,  unless  at  the  time  of  their  succession  the  statute  had  not 
begun  to  run  against  their  predecessor  in  right :  hence,  a  plaintiff 
claiming  the  benefit  of  the  exception  in  favor  of  infants  must  show 
either  that  the  cause  of  action  accrued  to  him  originally  or  that 
he  had  succeeded  to  the  rights  of  one  against  whom  limitations  had 
never  begun  to  run. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  William  H.  Thomas. 
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Action  by  Minnie  Reese  Richardson  and  others,  by 
next  friend  against  J.  A.  L.  W.  ;Mertins,  in  trover. 
Judgment  for  defendant  and  phiintiflfs  appeal.  Affirmed. 

Ball  &  Samfoed,  for  appellant.  The  plea  did  not 
take  into  consideration  the  provisions  of  section  4816, 
giving  minors  the  right  to  sue  until  the  termination  of 
their  disability,  and  hence,  this  section  and  its  citation 
disclose  the  error  of  the  court  in  overruling  the  de- 
murrers to  plaintiff's  replication. 

(I.  F.  Mertixs^  and  Steiner,  Crum  &  Weil,  for  ap- 
pellee. The  replication  was  filed  to  the  pleas  collectively, 
and  as  it  is  apparent  that  it  is  not  good  as  to  some  of 
them,  the  court  properly  sustained  the  demurrer  thereto. 
The  appellant  does  not  make  such  an  insistence  as  will 
authorize  the  court  to  review  his  assignment  as  to  the 
demurrer.  The  saving  clause  has  no  application  to 
these  plaintiffs,  as  it  appears  that  they  were  succes- 
sors in  right  to  one  against  whom  the  statute  already 
had  begun  to  run  l>efore  their  interest  was  acquired. 

WOMERVILLE,  J.— The  plaintilTs  sued  the  defend- 
ant in  trover  for  the  conversion  by  her  on  or  abrmt  No- 
vember 25,  1908,  of  certain  chattels,  the  property  (as 
alleged)  of  plaintiffs.  The  summons  describes  the  plain- 
tiffs as  ^*minors  who  sue  by  M.  R.  R.,  as  next  friend." 
In  the  caption  to  the  complaint  they  are  descrilKHl  as 
"M.  R.  R.  and  C.  R.  by  M.  R.  R.,  as  next  friend."  The 
defendant's  pleas  Avere  as  folloAvs:  "(1)  The  general 
issue.  (2)  The  defendant  for  answer  to  the  complaint 
saith:  That  the  plaintiffs'  cause  of  action,  if  any  they 
had,  is  barred  by  the  statute  of  limitations  of  six  years. 
(3)  The  cause  of  action  of  the  plaintiffs,  or  of  those 
under  whom  they  claim,  accrued  more  than  six  vears 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  311 

[RichardBou,  et  al.  v.  Mertins.] 

prior  to  the  bringing  of  this  suit.  (4)  The  property 
for  the  conversion  of  which  this  suit  was  brought  came 
into  the  possession  of  the  defendant  if  at  all  tinder  claim 
of  right  more  than  six  years  prior  to  the  institution  of 
this  suit.  Wherefore,"  etc.  A  demurrer  was  interposed 
to  these  pleas  collectively  on  the  grounds  that  the  com- 
plaint showed  that  the  plaintiffs  were  minors  when  the 
suit  was  instituted,  and  that  the  statute  of  limitations 
would  not  begin  to  run  against  them  until  they  were  of 
age.  This  demurrer  was  overruled,  and  error  is  sepa- 
rately assigned  for  overruling  the  demurrer  to  plea  2, 
to  plea  3,  and  to  plea  4. 

However,  counsel  do  not  argue  these  assignments  of 
error  other  than  by  asserting  that  the  demurrer  was  im- 
properly overruled.  This,  under  the  practice  and  rul- 
ings of  this  court,  must  be  treated  as  a  waiver  of  the  as- 
signments. 

The  plaintiffs  filed  four  replications  to  these  pleas, 
collectively,  as  follows:  "(1)  That  they  had  no  knowl- 
edge of  the  conversion  by  the  defendant  of  the  property 
sued  for  until  on  or  about  the  date  named  in  the  com- 
plaint. (2)  That,  even  if  the  allegations  of  said  pleas 
are  true,  they  were  minors  at  the  time  of  the  filing  of  this 
suit.  (3)  That  they  had  no  knowledge  of  the  Avhere- 
abouts  of  the  property  sued  for  tmtil  November,  1908, 
although  they  made  diligent  efforts  to  ascertain  the  loca- 
tion of  said  property  which  was  fratidulently  withheld 
from  them  by  one  Wm.  Ptillium  from  whom  defendant 
obtained  them  directly  or  indirectly.  (4)  That  the  de- 
fendant came  into  the  possession  of  the  property  sued 
for  by  and  through  one  William  Pullium,  who  had  no 
authority  to  sell  or  dispose  of  said  property,  and  that 
in  the  disposition  of  said  property  by  said  Pullium  he 
was  guilty  of  embezzlement  by  which  a  fraud  was  prac- 
ticed on  them,  of  which  they  had  no  knowledge  until 
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about  the  titne  named  in  the  complaint  and  suit  was 
filed  in  less  than  a  year  from  said  time." 

The  judgment  entry  shows  that  the  court  sustained 
defendant's  demurrers  to  these  replications,  but  the  de- 
murrers are  not  set  out  in  the  record.  In  such  a  case 
this  court  always  presumes  in  support  of  the  judgment 
that  the  demurrer  properly  stated  a  valid  objection  to 
the  pleading,  if  any  there  be. 

The  only  question  argued  by  appellants'  counsel  is 
the  sufficiency  of  the  second  replication,  and  so  we 
shall  not  consider  the  several  assignments  of  error  re- 
lating to  the  first,  third,  and  fourth  replications. 

The  second  replication  offers  as  an  answer  to  all  the 
pleas,  collectively,  the  single  fact  that  plaintiffs  ^*were 
minors  at  the  time  of  the  filing  of  this  suit."  If  this 
fact  is  not  a  good  defense  to  each  and  all  of  defendant's 
special  pleas,  then,  of  course,  the  trial  court  cannot  be 
held  in  error  for  its  elimination  by  demurrer. 

Setcion  4846  of  the  Code  allows  in  general  three  years 
additional  to  infants  within  which  to  bring  suit  after 
coming  of  age,  if  they  were  minors  "at  the  time  stich 
right  accrued."  It  is  the  saving  effect  of  this  statute 
that  is  invoked  by  the  replication.  Section  4860  of  the 
Code  provides  that  "a  disability  which  did  not  exist 
when  the  cause  of  action  accrued  does  not  suspend  the 
operation  of  the  limitation,  unless  the  contrary  is  ex- 
pressly provided."  These  statutes  are  construed  in  pari 
materia,  and  it  is  thoroughly  well  settled  that  the  sav- 
ing statute  operates  in  favor  only  of  the  person  to  whom 
the  cause  of  action  first  accrued,  and  not  of  those  who 
succeed  to  his  rights,  unless  at  the  time  of  their  succes- 
sion the  statute  had  never  begun  to  run  against  their 
predecessor. — Doe  v.  Thorp,  8  Ala.  253;  Underhill  /;. 
Mobile,  etc,  Ins.  Co.  67  Ala.  45;  Black  v.  Pratt.  (\  d-  l\ 
Co.,  85  Ala.  504,  5  South.  89;  OliiTr  v.  Williams.  163 
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Ala.  376,  50  South.  937.  In  Doe  v.  Thorp^  where  the  ques- 
tion was  first  given  full  consideration,  this  court,  con- 
struing the  act  of  1843,  said :  "The  saving  clause  expends 
itself  upon  the  person  first  entitled  to  an  action,  if  he  is 
in  the  predicament  to  require  the  benefit  of  it;  and,  if  the 
disability  be  once  removed,  the  time  must  continue  to 
run,  notwithstanding  any  subsequent  disability,  either 
voluntary  or  involuntary."  And,  referring  to  the  Eng- 
lish statute  on  the  same  subject,  it  is  observed  that  "the 
courts  of  England  have,  therefore,  properly  extende<l  it 
only  to  the  persons  to  whom  the  right  then  accrued,  and 
not  to  those  to  whom  it  should  afterwards  come ;  so  that, 
on  the  death  of  a  person  in  whose  life  the  statute  first 
began  to  run,  his  heir  must  enter  within  the  residue  of 
the  period  allowed  for  making  the  entry,  although  he 
labored  under  a  disability  at  the  death  of  his  ancestor.'^ 
Although,  as  subsequently  codified,  the  phraseology  of 
the  act  of  1843  was  changed,  this  principle  of  construc- 
tion has  always  been  adhered  to,  and  it  w  as  decrlared  in 
Black  V.  Pratt,  C.  &  C.  Co.,  85  Ala.  508,  5  South.  92, 
that  "a  party  claiming  the  benefit  of  an  exception  or 
proviso  in  the  statute  of  limitations  can  cmly  avail  him- 
self of  the  disability  which  existed  when  the  right  of 
action  first  accrued."  It  is  apparent  at  a  glance  that 
the  accrual  of  the  right  of  action  to  the  plaintiff,  as  re- 
ferred to  in  the  saving  statute,  is  a  matter  wholly  dis- 
tinct from  the  accrual  of  the  cause  of  action  as  referred 
to  in  section  4860,  above  quoted;  and  this  distinction  is 
vital,  we  think,  to  the  decision  of  the  question  pre- 
sented. 

A  plaintiff  claiming  the  benefit  of  this  exception  in 
favor  of  infants  must  bring  himself  not  only  within  the 
terms  of  the  saving  statute,  but  must  also  exclude  the 
qualifying  influence  of  section  4860.  It  is  not  enough 
that  he  is  an  infant  when  he  sues,  and  must,  therefore^ 
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have  been  an  infant  when  the  right  of  action  accrued 
to  him.  He  must  also  show  either  that  the  cause  of 
action  accrued  to  him  originally,  or  else  that  he  has  suc- 
ceeded to  the  rights  of  one  against  whom  the  limitation 
had  never  begun  to  run.  The  replication  was  therefore 
subject  to  demurrer  in  this  respect,  in  so  far  as  it  at- 
tempted to  answer  the  second  and  third  pleas,  and  the 
trial  court  did  not  err  in  so  holding. 
Affirmed.    All  the  Justices  concur. 


Nabors  t\  Browii,  et  al. 

Trespass  to  Realty. 

(Decided   January   10.    11)12.     Tu    South.  374.) 

1.  Appeal  cind  Error;  Filing  Transcript ;  Delay;  Dismissal, — Where 
ail  api>eal  was  taken  September  10,  1910,  and  the  transcript  was  not 
filed  until  November  21,  1911,  after  the  adjournment  of  the  1910-11 
term  ut  the  Suiireme  Court,  there  was  such  a  delay  in  filing  the  tran- 
script as  will  work  a  dismissal  of  a  cause  on  motion  of  appellee 
filed  the  first  day  it  could  be  considered,  notwithstanding  that  since 
the  submission  an  affidavit  was  filed  averring  that  the  transcript 
was  not  received  from  the  clerk  until  after  the  adjournment  of 
such  term  of  the  Supreme  Court. 

2.  Same;  Ej'Cusc. — An  affidavit  seeking  to  excuse  delay  in  filing 
the  transcript  in  this  court  should  be  filed  before  the  submission  of 
the  cause. 

Appeal  from  Tallapoosa  Circuit  Court. 

Heard  before  Hon.  S.  L.  Bebwer. 

Action  by  B.  F.  Nabors  against  R.  T.  Brown  and 
others,  for  trespass  to  realty.  Judgment  for  defendant 
and  plaintiff  appeals.    Appeal  dismissed. 

ItiDLE.  Ellis.  Kiddle  &  Pruet.  for  appellant.  Counsel 
discuss  the  assignments  of  error  on  the  merits  and  cite 
authority  in  support  of  their  contention,  but  in  view  of 
the  opinion  it  is  not  deemed  necessary  to  set  them  out. 
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On  the  motion  to  diBmiss  counsel  insist  that  the  motion 
should  l)e  denied  because  of  the  affidavit  filed,  and  on 
the  authority  of  street  v.  Street,  113  Ala.  333. 

Bridges  &  Ouvbr,  and  Joel  F.  Webb,  for  appellee. 
The  appeal  should  be  dismissed  on  the  authority  of 
Sears  v,  Kirksey,  81  Ala.  98 ;  Winthrow  v.  Woodward  I. 
Co.,  81  Ala.  100;  Porter  i\  Martin,  139  Ala.  318.  Coun- 
sel discuss  the  merits  of  the  case  with  citation  of  au- 
thority, but  in  view  of  the  opinion  it  is  not  deemed 
necessary  to  set  them  out. 

SIMPSON,  J. — It  appears  from  the  record  that  the 
appeal  was  taken  on  the  10th  day  of  September,  1910, 
and  the  transcript  was  not  filed  until  November  21, 
1911,  so  that  the  entire  term  of  this  court,  commencing 
November  14,  1910,  passed  before  the  case  was  placed 
upon  the  docket.  The  statute  requires  appeals  taken  in 
vacation  to  l.e  made  returnable  to  the  next  term  of  the 
Supreme  Court,  and  under  our  decisions  such  appeal 
must  be  dismissed,  on  motion  seasonably  made,  at  the 
next  ensuing  term  of  the  court. — Winthrow  d  Gordon 
V.  Woodivard  Iron  Co.,  81  Ala.  100,  2  South.  92;  Sears 
V.  Kirksey,  81  Ala.  98,  2  South.  90;  Porter  et  al.  v. 
Martin  et  ah,  139  Ala.  318,  35  South.  1006;  Southern 
Raihcay  Co.  v.  Abraham  Bros.,  161  Ala.  317,  49  South. 
801.  Since  the  submission  of  this  case,  the  appellant 
has  filed  an  affidavit  of  his  attorney,  to  the  efifect  that 
he  did  not  receive  the  transcript  from  the  clerk  of  the 
court  until  after  the  adjournment  of  the  last  term  of 
this  court. 

In  addition  to  the  fact  that  the  affidavit  should  have 
been  filed  before  the  submission  of  the  case,  the  case  of 
Street  t\  Street,  113  Ala.  333,  21  South.  138,  does  not 
support  the  contention  of  the  appellant,  for  the  reasons 
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that,  in  that  case,  the  transcript  was  filed  before  the 
expiration  of  the  term  to  which  it  was  returnable,  and 
the  motion  to  dismiss  was  not  filed  until  after  the  time 
prescribed  by  statute,  which  facts  are  emphasized  in  the 
opinion  of  the  court.  In  this  case,  the  motion  to  dis- 
miss was  filed  at  the  first  day  when  it  could  be  consid- 
ered, to  wit,  at  the  first  call  of  the  division  of  the  suc- 
ceeding term  of  this  court  In  order  to  keep  up  the 
continuity  of  his  appeal,  the  appellant  should  have  had 
the  case  docketed  and  continued  at  the  term  to  which 
the  appeal  was  returnable. 

The  appeal  in  this  case  must  be  dismissed. 

Appeal  dismissed.  All  the  Jtistices  concur,  save  Dow- 
dell,  C.  eJ.,  not  sitting. 


A.  P.  Lovemaii  &  Co.  t\  Alabama,  Ten- 
nessee &  Northern  R.  R.  Co. 

Failure  to  Deliver  Goods. 

(Decided  December  22,  1911.    Rehearing  denied  February  15,  1912. 
57  South.  817.) 

Carriers;  Lofts  of  (toodtt ;  Bill  of  Lading;  iHMuance  Before  De- 
liver if. — Before  a  carrier  can  l.e  made  lialile  for  jcoods,  there  must 
be  a  delivery  actual  or  constructive  to  the  carrier.  The  facts 
of  this  caFe  examined  and  under  the  rule  above  announced.  It  is 
held  that  it  is  not  shown  that  the  goods  for  whose  destruction 
damage  is  sought  was  delivered  to  the  carrier  in  such  a  manner  as 
to  render  the  carrier  liable  for  their  loss. 

AiTKAL  from  Pickens  Circuit  Court. 

Heard  before  lion.  S.  H.  Speott. 

Action  by  A.  P.  Loveman  &  Co.  against  the  Alabama, 
Tenne.ss(»e  &  Northern  Railroad  Company  for  failure  to 
deliver  cotton.  Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

It  appears  from  the  evidence  that  the  cotton  was  in 
a  warehouse  in  Aliceville  that  was  owned  and  operated 
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by  Arch  Hood,  who  was  also  cotton  agent  for  the  de- 
fendant company  for  Aliceville.  It  also  appeared  that 
the  bills  of  lading  upon  which  the  suit  was  brought  were 
issued  by  said  Hood  as  such  agent  while  the  cotton  was 
still  in  his  warehouse;  that  the  cotton  was  burned  the 
night  after  the  bill  of  lading  was  issued,  and  before  it 
was  ever  loaded  on  the  cars  of  the  defendant;  that  the 
bills  of  lading  were  delivered  to  one  Buntin,  agent  of 
the  plaintiff,  who  knew,  when  he  received  the  bills  of 
lading,  that  the  cotton  was  still  in  the  warehouse,  and 
that  the  warehouse  receipts  which  had  been  issued  for 
the  cotton  had  not  then  or  since  been  redelivered  to  the 
warehouseman,  Hood;  that  Hood  had  no  authority  to 
issue  bills  of  lading  for  cotton  as  the  agent  of  defend- 
ant until  the  cotton  had  been  loaded  on  the  cars;  and 
that  plaintiff's  agent,  Buntin,  knew  that  Hood  had  no 
authority  to  issue  bills  of  lading  in  the  name  of  the 
defendant  until  the  cotton  had  been  loaded.  It  further 
appeared  that  the  fire  which  destroyed  the  cotton  was 
not  caused  by  any  act  of  negligence  of  omission  or  com- 
mission on  the  part  of  the  defendant  or  its  servants  and 
agents,  and  that  the  defendant  had  nothing  to  do  what- 
ever with  the  management  or  control  of  the  warehouse, 
nor  any  interest  therein,  and  that  no  train  passed  going 
towards  Tuscaloosa  after  the  bills  of  lading  were  issued 
that  could  have  hauled  the  cotton  from  Aliceville  to 
Tuscaloosa.  There  was  also  evidence  as  to  the  duty  of 
the  warehouseman  to  load  the  cotton,  and  as  to  the 
forms  of  bills  of  lading.  There  was  evidence  as  to  the 
insurance,  etc.,  not  necessary  to  be  here  set  out. 

Daniel  Coluer^  and  R.  H.  Scrivener^  for  appellant. 
The  court  erred  in  overruling  demurrer  to  plea  3. — 
Sec.  5546,  Code  1907;  A.  O.  S.  v.  McClesky,  49  South. 
433;  .V.  (\  d  St.  L.  r.  Parker,  123  Ala.  690.     Plea  7 
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should  have  been  verified. — Sec.  5332,  Code  1907; 
Bryan  i\  Wilson,  27  Ala.  208.  There  was  a  delivery  of 
the  cotton  to  the  common  carrier  in  such  a  sense  as  to 
render  it  liable.— J/.  Jc  IJ.  R.  R,  Co,  v.  Kolb,  73  Ala.  39(J; 
Hutchison  on  Carriers,  sec.  90;  L.  6:  y,  v.  Touart,  97 
Ala.  518.  At  least,  this  was  a  question  for  the  jury. — 
L.  <t  N.  i\  Odom,  80  Ala.  43;  Cowherd's  case.  123  Ala. 
53. 

()livi:r,  Vkrner  &  Rice,  for  appellee.  The  cotton  had 
never  been  delivered  to  defendant,  and  hence,  defendant 
was  in  no  sen^e  liable  for  its  loss. — Lchman-Durr  Co, 
v.  Pritchrtt,  84  Ala.  514;  Sec.  6132,  Code  1907.  The 
law  will  not  allow  a  ri<j:ht  to  spring  from  its  own  viola- 
tion.— Moo(/  r,  Hansen,  93  Ala.  503,  and  cases  cited. 
The  court  will  not  assist  the  parties  to  enforce  an  illegal 
contract. — Jeniison  v.  B.  &  A.,  125  Ala.  383.  It  was 
not  the  intention  of  the  legislature  by  the  enactment  of 
secti(m  5540,  Code  1907,  to  deny  the  carrier  the  right 
to  show  that  it  had  not  received  the  property. — d  rid  ley 
V.  I  J.  ct  A'.,  119  Ala,  523.  In  any  event,  plaintiff  had 
received  the  full  value  of  the  cotton  from  the  insurance 
company. 

McCLELLAN,  J. — Mr.  Hood's  contemporary,  yet 
wholly  distinct  and  independent,  relations  of  ware- 
houseman and  of  "cotton  agent"  of  the  defendant,  which 
was  without  interest,  in  any  degree,  in  the  warehouse 
business  conducted  by  Mr.  Hood  individually,  rendered 
it  impossible,  under  the  doctrine  of  the  decision  in  Leh- 
man, Durr  &  Co,  v.  Pritchett,  84  Ala.  512,  4  South.  601, 
f(vr  Mr.  Ilocd,  as  warehouseman,  to  deliver,  actually  or 
constructively,  the  cotton  in  <iuestion  to  the  common  car- 
rier (the  defendant,  appellee)  while  there  was  outstand- 
ing,  undelivered   and   uncanceled,   warehouse   receipts 
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therefor,  issued  by  him  as  warehouseman.  Witliout 
delivery  to  the  common  carrier,  no  responsibility  or 
liability,  in  respect  of  the  cotton,  could  have  or  did 
exist  against  it.  There  is  no  statute  obviating,  or  at- 
tempting to  obviate,  the  necessity  of  delivery,  actual  or 
constructive,  in  order  to  impose  responsibility  or  lia- 
bility upon  a  carrier.  Custom  is  impotent  to  avoid  the 
requirements  of  positive  statute  law. 

Upon  this  theory,  independent  of  any  others  advanced 
or  adopted  by  the  trial  court  in  giving  the  affirmative 
charge  for  the  defendant  (appellee),  that  ruling  was 
clearly  justified. 

Affirmed. 

Anderson  and  Mayfield,  J  J.,  concur  in  the  opinicm. 
Simpson,  Sayrb  and  Sombrville,  JJ.,  concur  in  con- 
clusion. 


GasHeiihelmer  v.  Western  Railway 
of  Alabama. 

A'^sdiilt  und  Battery. 

(Decided   February  8,   11)12.     ."iT   South.  718.) 

1.  Corporatinn  ;  Torta ;  Liability ;  Emitloyee. — A  corporation  is 
liable  tor  the  wrongful  act  of  Its  employ t»es  done  In  the  course  of 
their  employment  or  line  of  their  duty. 

2.  Maater  and  Servant:  AsKunlt  h}/  tenant;  LiaUilitu  of  Ma^tvr. 
— The  facts  in  this  case  examlne<l  and  held  to  liold  the  master  for 
liability  for  an  assault  liy  a  servant,  or  at  least  that  the  master 
could  not  avoid  lifil)ility  on  the  ground  that  it  was  not  within  the 
scope  of  tli'e  servant's  authority,  since  it  was  committe<l  as  a  result 
of  plaintiff's  complaint  about  such  servant's  delay. 

Appeal  from  Montjijomcry  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pkarson. 
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Action  by  Leo  Gassenheimer  agaiost  the  Western 
Railway  of  Alabama^  for  damages  for  assault  and  bat- 
tery alleged  to  have  been  committed  on  him  by  one  of 
defendant's  freight  delivery  clerks.  From  a  Judgment 
overruling  motion  for  new  trial  plaintiff  appeals.  Re- 
versed and  remanded. 

Lktchkr,  MoCori)  &  Harold,  for  appellant.  The 
motion  for  a  new  trial  should  have  been  granted. — A. 
(},  aS.  v.  Powers,  73  Ala.  248;  Cobb  v.  Malone,  92  Ala. 
630;  r.  C,  /.  d  li.  R.  Co.  v,  tUcvemon,  115  Ala.  There 
was  absolutely  no  conflict  in  the  evidence,  and  hence, 
the  new  trial  should  have  been  granted. — Hamilton  r. 
Ma.nr(1l  133  Ala.  233.  The  appellant,  under  the  evi- 
dence, was  entitled  to  at  least  nominal  damages. 

Steixer,  Crum  &  Weil,  for  appellee.  Under  the 
facts  in  this  case  defendant  was  not  liable  to  plaintiff. 
— Hanhman  v,  William  ft,  150  Ala.  415;  Gooilloc  r.  M. 
d'  (\,  107  Ala.  233;  Everlington  r.  Chicago  Ry.,  127 
X.  W.  1009.  This  being  true,  plaintiff  cannot  complain 
of  the  refusiil  to  grant  a  new  trial. — Bicnrillc  v.  City  of 
Mohilr,  123  Ala.  184;  To/^  r.  rropst,  119  Ala.  99;  .46- 
hoff  r.  Mobih\  119  Ala.  599. 

SAYKE,  J. — Plaintiff  sent  a  drayman  from  his  place 
of  business  to  the  freight  house  of  the  defendant  rail- 
way (company  to  fetch  some  freight.  Considerable  de- 
lay ensuing,  plaintiff  went  to  see  what  was  the  matter, 
lie  found  the  drayman  waiting  at  the  freight  house. 
Then  ilabson,  one  of  defendant's  delivery  clerks,  came 
up  saying:  "I  will  deliver  the  freight."  The  freight 
bills  were  then  handed  to  Mabson,  and  plaintiff  went 
to  the  office  in  another  part  of  the  building,  where  he 
'complained  of  the  delay  to   Mabson's  superiors.     He 
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does  not  seem  to  have  mentioned  Mabson's  name.  Mr. 
Lutz,  commercial  agent  for  the  railway,  and  Mr.  Stan- 
ley, chief  clerk,  then  walked  down  the  freight  house  in 
company  with  the  plaintiff,  inquiring  of  several  of  the 
delivery  clerks  what  they  knew  about  plaintiff's  dray 
having  to  wait  for  freight.  When  they  reached  Mabson, 
who  was  then  and  there  engaged  in  defendant's  business 
of  delivering  freight,  he,  without  a  word,  or,  so  far  as 
the  evidence  shows,  a  demonstration  of  any  sort  from 
the  plaintiff,  applied  to  plaintiff  a  most  offensive 
epithet,  and  struck  and  picked  him.  The  assault  left 
behind  it  no  physical  injury.  Plaintiff  sued  the  rail- 
way company  for  the  assault  and  battery  committed  by 
its  agent,  and,  the  jury  having  acquitted  the  defendant, 
made  a  motion  for  a  new  trial  on  the  ground  that  the 
V(;rdict  was  contrary  to  the  law  and  the  evidence.  From 
a  judgment  overruling  the  motion,  plaintiff  appeals. 

The  court  below  makes  it  clear  that  the  jury  might 
have  inferred  that  Mabson  assaulted  plaintiff  because 
plaintiff  had  made  complaint  to  his  superior  officers, 
and  that  an  assault  committed  for  such  reason  was  not 
within  the  scope  of  Mabsou's  employment.  In  this  the 
court  erred.  It  is  well  settled  in  the  decisions  of  this 
court  that  corporations  are  liable  for  the  wrongful  acts 
of  their  agents  or  employees,  done  in  the  course  of  their 
employment,  or  in  the  line  of  their  assigned  duties.  The 
difficulty  in  particular  cases  arises  in  the  proper  ap- 
plication of  this  principle  of  law  to  the  facts.  The  case 
of  Case  t\  Hulsehush,  122  Ala.  212,  26  South.  155,  is 
strikingly  like  the  case  at  bar  in  all  essential  respects. 
In  that  case  the  tax  collector  of  Mobile  county  was 
held  personally  liable  for  an  assault  and  battery  com- 
mitted by  his  deputy  upon  a  taxpayer  who  had  gone  to 
the  collector's  office  to  pay  taxes.  The  assault  grew 
out  of  a  dispute  about  a  fee  the  deputy  sought  to  col- 
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lect.  In  the  case  at  hand  there  is  nothing  to  indicate^ 
however  remotely,  that  the  assault  grew  out  of  any- 
thing but  the  delay  in  the  delivery  of  plaintiff's  freight. 
The  trial  court  referred  the  assault,  or  held  that  the 
jury  might  have  referred  it,  to  the  fact  that  plaintiff 
had  complained  to  Mabson's  superior  officers.  But  the 
complaint  was  about  the  delay,  and  we  have  no  diffi- 
culty in  taking  all  that  occurred  between  plaintiff  and 
Mabson  and  Mabson's  superiors  as  part  and  parcel  of 
one  transaction.  In  this  state  of  the  evidence  the  plain- 
tiff was  entitled  to  have  the, verdict  set  aside.  "There 
is  no  more  sacred  duty  resting  on  the  presiding  judge 
than  to  set  aside  a  verdict  which  is  rendered  in  palpable 
disregard  of  the  evidence." — A.  G.  8,  Rtcy.  Co,  v. 
Powers^  73  Ala.  248.  And  since  the  passage  of  the 
act  permitting  the  review  of  rulings  on  such  motions 
this  court  has  frequently  reversed  judgments  where  the 
preponderance  of  the  evidence  against  the  conclusions 
reached  in  the  trial  courts  was  so  decided  as  to  involve 
the  conviction  that  they  were  wrong  and  unjust. — Bir- 
minyham  National  Bank  v,  Bradley,  116  Ala.  142,  23 
South.  53;  Southern  Kic^.  Co.  v.  hollar,  135  Ala.  375,  33 
South.  32,  and  cases  cited.  No  doubt  the  court  below, 
but  for  the  theory  entertained  in  respect  to  the  origin 
to  which  the  jury  might  have  referred  the  difficulty  as 
sufficient  to  take  the  assault  upon  plaintiff  without 
the  scope  or  course  of  Mabson's  assigned  duties,  would 
have  granted  a  new  trial.  But  that  theory  of  fact  and 
law,  under  the  authority  of  our  rulings  heretofore,  was 
misconceived. — Cane  v.  Huhebush,  122  Ala.  212,  26 
South.  155,  and  cases  there  cited.  It  results  that  the 
judgment  must  be  reversed,  and  the  cause  remanded  for 
another  trial  on  the  facts  as  they  may  then  appear. 

Reversed  and  remanded.    All  the  Justices  concur,  ex- 
cept DowDBLL^  C.  J.,  not  sitting. 
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Southern  Cotton  Oil  Co.  et  al.  v.  Harris 

Trespass  to  Chattels. 

Decided   January   18,    1912.    Rehearing   denied   February   15,    1912. 
57  South.  854.) 

1.  Trespass;  Plea;  Uncertainty. — As  a  defense  to  an  action  of 
trespass  for  wrongfully  taking  a  stock  of  goods,  plea  3  examined 
and  held  Insufficient  as  being  confusing  in  effect,  and  for  failure 
to  descril)e  with  sufficient  certainty  the  action  set  up  in  Justifica- 
tion; such  plea  was  also  insufficient  for  failing  to  show  that  the 
writ  of  attachment  set  out  therein  was  ever  returned. 

2.  Same;  Justification. — As  an  answer  to  an  action  of  trespass 
for  wrongfully  taking  a  stock  of  goods,  a  plea  attempting  to  show 
that  the  goods  were  taken  under  an  attachment  and  sold  to  satisfy 
a  judgment  entered  in  favor  of  defendant  is  insufficient  where 
it  neither  shows  under  what  process  the  property  was  sold,  nor 
whether  there  was  any  order  or  process  authorizing  the  sheriff  to 
sell  the  same,  nor  that  any  process  was  ever  returned  into  court. 

3.  Same. — An  atachment  will  not  sustain  a  plea  of  Justification 
under  process  in  trespass  for  the  wrongful  taking  of  the  goods, 
where  the  record  of  the  proceedings  under  which  the  Justification 
is  claimed  shows  that  the  levy  was  quashed  under  claim  of  exemp- 
Uon. 

4.  Same;  Evidence. — ^Where  the  defendant  Justified  on  the  ground 
of  a  fraudulent  sale  to  plaintiff,  and  an  attachment,  and  plaintiff 
was  in  busines  for  himself,  whether  he  received  any  part  of  his 
stock  froni  his  wife  was  immaterial  as  not  tending  to  show  that 
he  was  without  means  to  purchase  the  stock  alleged  to  have  been 
wrongfully  taken. 

5.  Same;  Identification  of  Suhjevf -Matter ;  Instruction. — Where 
the  action  was  in  trespass  for  the  wrongful  taking  of  a  stock  of 
goods,  a  charge  asserting  that  if  the  Jury  believe  that  at  the  time 
plaintiff  purchased  the  goods,  the  subject  of.  this  suit,  one  R.  owed 
him  a  bona  fide  debt  in  satisfaction  of  which  plaintiff  purchased 
said  stock  of  goods,  they  should  find  for  plaintiff  sufficiently  shows 
that  the  goods  were  those  purchased  by  plaintiff  from  U.,  especially 
where  the  whole  subject  of  the  litigation  was  as  to  the  validity  of 
that  sale,  even  though  defendants  claimed  that  all  of  plaintiff's 
goods  were  liable  to  the  levy  of  the  attachment,  by  reason  of  a 
wrongful  intermingling. 

6.  Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defend- 
ant got  the  benefit,  under  other  pleas,  of  the  facts  alleged  in  the 
plea  to  which  demurrer  was  sustained,  the  sustaining  of  such  de- 
murrer was  harmless. 

7.  Same;  Evidence. — It  is  harmless  error  to  permit  the  intro- 
duction  of  evidence  immaterial    to   the   issues,   as  a   general   rule. 
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8.  Same, — ^Where  the  witness  answers  that  he  did  not  know,  any 
error  in  permitting  the  question  was  harmless. 

9.  Same;  Plea;  Effect  of  Evidence. — ^The  court  on  appeal  cannot 
look  to  a  plea  in  determining  the  correctness  of  the  action  of  the 
trial  court  on  the  evidence,  where  such  plea  was  not  filed  until 
after  such  evidence  had  been  offered  and  rejected. 

10.  Fraud;  Pleading;  Necessity. — The  rule  is  that  facts  consti- 
tuting the  fraud  must  he  alleged  with  particularity,  and  where 
the  pleader  undertakes  to  state  the  facts,  they  must  show  fraud : 
but  where  the  issue  at  law  is  as  to  the  title  to  real  or  personal 
property  under  a  claim  that  the  title  of  one  of  the  parties  was 
obtained  by  fraud,  the  facts  constituting  the  fraud  need  not  be 
alleged  with  the  same  particularity  required  by  a  bill  in  chancery 
to  cancel  such  a  conveyance. 

11.  Fraudulent  Conveyance;  Defenses;  Pleas. — T'nder  the  provi- 
sions of  section  4293,  Code  1907.  a  mere  attempt  to  sell  and  convey 
a  stock  of  goods,  and  their  coiusequent  removal  to  the  storehouse 
of  the  purchaser,  and  intermingling  with  other  goods.  Is  not  fraudu- 
lent and  will  not  avoid  the  sale. 

12.  Same;  Insolvency  of  Transferrer. — A  debtor  may  prefer  a  credi- 
tor and  sell  his  property  to  him  for  a  fair  consideration  in  pay- 
ment of  an  existing  debt,  though  he  Is  Insolvent,  and  that  fact  be 
known  to  the  purchaser ;  hence,  in  trespass  for  the  taking  of  a  stock 
of  goods,  justified  upon  the  ground  of  a  fraudulent  sale,  and  an 
attachment,  questions  as  to  the  insolvency  of  the  seller  and  as  to 
his  informing  the  purchaser  thereof,  are  immaterial,  and  properly 
excluded. 

13.  Trial;  Order  of  Proof. — Where  the  action  was  for  trespass  for 
taking  a  stock  of  goods,  a  statement  by  defendant's  counsel  that 
he  proposed  to  show  that  the  plaintiff  married  stock  of  goods, 
and  continued  in  business,  was  properly  excluded  as  unintelligible. 

14.  Charge  of  Court;  Assumption  of  Fact. — Where  there  was  no 
conflict  in  the  evidence  as  to  the  fact  of  the  purchase,  the  only 
question  being  as  to  its  validity,  a  charge  is  not  rendered  improper 
in  assuming  that  the  goods  had  been  purchased,  especially  where 
it  based  a  finding  of  that  fact  as  one  of  Its  hypotheses. 

Appeal  from  Blount  Circuit  Court. 

Heard  before  Hon.  J.  T.  Blackwood. 

Action  by  W.  A.  Harris  against  the  Southern  Cotton 
Oil  Company  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

The  action  was  for  wrongfully  taking  a  stock  of 
goods,  wares,  and  merchandise  of  the  plaintiff,  located 
at  the  storehouse  of  the  plaintiff  at  Gum  Springs,  in 
Blount  county,  Ala.  The  following  are  the  pleas  dis- 
cussed in  the  opinion:     (3)   "For  further  answer  to 
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said  complaint  the  defendants  say  that  on  the  3d  day 
of  January,  1908,  the  defendant  the  iSouthern  Cotton 
Oil  company  instituted  suit  in  the  circuit  court  of  Blount 
county,  Ala.,  for  the  sum  of  $800,  evidenced  by  a  note 
executed  by  said  J.  W.  Ratliflfe,  and  payable  to  said 
Southern  Cotton  Oil  Company,  and  in  aid  of  said  suit 
said  Southern  Cotton  Oil  Company  sued  out  an  attach- 
ment out  of  said  circuit  court  and  placed  same  in  the 
hands  of  the  defendant  W.  E.  Graves,  as  sheriff  of 
Blount  county,  Ala.,  and  was  by  him  levied  upon  the 
property  mentioned  in  said  complaint  as  the  property 
of  said  J.  W.  Ratliflfe;  and  plaintiff  alleges  that  said 
property  was,  at  the  time  of  the  levy  of  said  writ  of 
attachment,  the  property  of  said  J.  W.  Ratliflfe,  and 
that  the  said  plaintiflf  had  no  title  thereto  as  against 
the  plaintiflf  in  said  attachment."  (4)  "For  further 
answer  to  said  complaint  defendants  say  that  on  the 
3d  day  of  January,  1908,  the  defendant  the  Southern 
Cotton  Oil  Company  instituted  suit  in  the  circuit  court 
of  Blount  county,  Ala.,  against  one  J.  W.  Ratliflfe, 
upon  a  note  executed  by  said  Ratliflfe  to  said  Southern 
Cotton  Oil  Company  for  the  sum  of  |800,  and  in  aid  of 
said  suit  procured  an  attachment  to  be  issued  by  the 
clerk  of  said  circuit  court,  which  said  writ  of  attach- 
ment was  levied  by  the  sheriflf  of  Blount  county  upon 
the  property  mentioned  in  the  complaint  as  the  prop- 
erty of  said  Ratliflfe,  for  the  satisfaction  of  the  debt,  the 
foundation  of  the  said  suit,  and  said  property  was  sold 
by  the  said  W.  E.  Graves,  as  the  sheriflf  of  Blount 
county,  and  the  proceeds  thereof  applied  to  the  satis- 
faction of  the  judgment  rendered  in  said  court  in  said 
suit  in  favor  of  the  said  Southern  Cotton  Oil  Company, 
and  against  the  said  J.  W.  Ratliflfe;  and  defendants 
allege  that  for  some  time  prior  to  the  levy  of  said  at- 
tachment, and  up  to  within  a  few  days  before  said  levy. 
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the  said  J.  W.  Rati  iff e  was  engaged  in  the  mercantile 
business  in  said  county,  and  within  a  few  days  before 
said  levy  attempted  to  sell  and  convey  the  stock  of 
goods  belonging  to  said  Ratliffe  to  the  plaintiff  in  this 
case,  and  the  said  stock  of  goods  was  removed  from 
the  storehouse  of  said  Ratliffe  to  the  storehouse  of  the 
plaintiff,  and  there  intermingled  with  other  goods  in 
the  storehouse  of  plaintiff  for  the  purpose  of  destroy- 
ing their  identity,  and  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  the  creditors  of  said  Ratliffe;  and 
defendants  allege  that  said  attempted  sale  was  void, 
and  passed  no  title  to  said  property  to  the  said  W.  A. 
Harris  as  against  the  creditors  of  the  said  Ratliffe." 

The  demurrers  were  that  the  plea  fails  to  describe 
the  suit  upon  which  said  writ  of  attachment  was  is- 
sued, fails  to  show  that  the  writ  of  attachment  was 
ever  returned  into  court,  fails  to  show  that  said  prop- 
erty was  in  any  way  subject  to  said  writ  of  attachment, 
fails  to  describe  the  process  under  which  said  goods 
were  sold  with  sufficient  certainty,  purports  to  be  a 
plea  setting  up  justification  under  legal  process  against 
Ratliffe,  and  undertakes  to  allege  a  fraudulent  trans- 
fer, without  stating  facts  constituting  such  a  fraud. 

Plea  8  was  filed  on  August  15,  1911,  during  the  trial 
of  the  cause,  and  is  as  follows :  "Defendant  says  that, 
shortly  before  the  levy  of  the  writ  of  attachment  hereto- 
fore mentioned  in  pleas  of  defendant,  Warren  Ratliffe, 
for  the  purpose  of  hindering,  delaying,  or  defrauding 
the  defendant,  who  was  at  that  time  a  creditor  of  said 
Ratliffe,  with  knowledge  on  the  part  of  plaintiff,  trans- 
ferred to  plaintiff  a  certain  stock  of  goods  upon  which 
said  writ  of  attachment  was  levied,  and  that  the  plain- 
tiff in  this  cause  well  knew  all  these  facts,  and  for  the 
purpose  of  aiding  and  assisting  the  said  Ratliffe  in  per- 
petrating said  fraud  on  the  defendant  Southern  Cotton 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  327 

[Southern  Cotton  Oil  Co.  et  al.  v.  Harris.] 

Oil  Company  received  said  goods,  and  intermingled  the 
same  with  a  certain  stock  of  goods  belonging  to  the 
plaintiff,  and  claimed  all  of  said  goods  as  the  property 
of  the  plaintiff.'^ 

In  his  oral  charge  to  the  jury  the  court  said  the 
attachment  issued  January  3,  1908,  is  insufficient  to 
sustain  the  defendant's  plea  of  justification  under  pro- 
cess, for  the  reason  that  it  was  levied  upon  the  prop- 
erty which  had  been  claimed  as  exempt  by  Ratliffe  by 
a  claim  of  exemptions  filed  in  the  office  of  the  judge  of 
probate.  Therefore  the  levy  in  the  first  instance  was 
wrongful,  and  constituted  a  trespass,  if  nothing  else 
appeared. 

The  following  is  charge  1,  given  at  the  request  of 
the  plaintiff :  "If  the  jury  believe  from  the  evidence  in 
this  case  that  at  the  time  plaintiff  purchased  the  goods, 
the  subject  of  this  suit,  Warren  Ratliffe  owed  him  a 
bona  fide  debt  of  about  |1,000,  and  that  plaintiff  pur- 
chased said  stock  of  goods  from  the  said  Ratliffe  in  sat- 
isfaction of  said  indebtedness,  and  that  the  amount  of 
said  indebtedness  was  a  fair  and  adequate  price  for  said 
goods,  and  that  under  said  sale  the  said  Ratliffe  was 
to  receive  no  benefit  from  said  transaction,  except  the 
cancellation  of  said  indebtedness,  then  your  verdict 
must  be  for  the  plaintiff  for  the  value  of  the  goods  at 
the  time  of  the  taking,  with  interest  to  date."  The 
disputed  question  seems  to  be  whether  or  not  the  stock 
of  goods  levied  upon  was  that  purchased  by  Harris 
from  Ratliffe,  and  as  to  Ratliffe's  solvency  at  the  time, 
and  Harris^  knowledge  thereof,  and  as  to  whether  Har- 
ris was  attempting  to  assist  Ratliffe  in  covering  up,  or 
whether  his  purchase  was  for  a  bona  fide  debt  owing 
him  by  Ratliffe.  The  other  facts  sufficiently  appear 
in  the  opinion  of  the  court. 
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F.  E.  St.  John^  and  Sttbixbr,  Ceum  &  Weil,  for  ap- 
pellant. The  court  erred  in  sustaining  demurrer  to- 
plea  3  and  ^.—Oallespie  v.  MoCleshy,  160  Ala.  289. 
The  court  erred  in  excluding  evidence  that  the  stock 
of  goods  originally  belonged  to  appellee's  wife,  and 
that  the  goods  obtained  from  Ratliflfe,  were  carried  and 
intermingled  with  them. — Nelms  v.  Steiner,  113  Ala. 
562;  14  A.  &  E.  Enc.  of  Law,  505;  20  Cyc.  777.  Evi- 
dence touching  the  financial  ability  of  the  grantee  was 
also  admissible  on  the  question  of  fraud. — Boylaiid  t>. 
Mayo,  8  Ala.  104;  Axlebaum  v.  Bell,  91  Ala.  331; 
Thompson  v.  Totter  M.  Co.,  104  Ala.  140.  Any  evidence 
tending  to  show  that  grantee  knew  of  grantor's  indebt- 
edness or  insolvency  at  the  time  of  the  conveyance,  was 
admissible. — 20  Cyc.  780.  The  court  erred  in  permit- 
ting the  sheriflf  to  state  whether  he  gave  notice  of  the 
second  levy. — Armstead  v.  Thompson,  91  Ala.  130.  On 
the  same  authority  the  court  erred  in  its  oral  charge  in 
stating  that  the  attachment  did  not  support  the  plea, 
of  justification. 

Ward  &  Weaver,  for  appellee.  The  lower  court  did 
not  err  in  sustaining  appellee's  demurrer  to  appellant's 
plea  numbered  3. — Daniel  v.  Hardidck,  7  South.  Rep. 
188;  Womack  v.  Bird,  63  Ala,  500;  Olmstead  v.  Thomp- 
son et  als.,  8  South.  Rep.,  755.  But  if  the  trial  court 
did  err  in  sustaining  the  demurrer  to  plea  numbered  3^ 
it  was  error  without  injury  as  the  defendants  had  the 
full  benefit  of  the  defense  under  defendants'  pleas  num- 
bered 5,  6,  and  7. — Martin  v.  Butler,  20  South.  Rep., 
352.  Any  error  in  sustaining  objection  to  a  question 
is  cured  by  the  court  subsequently  allowing  the  wit- 
ness to  testify  to  substantially  the  same  matter. — 
Guarino  v.  State,  157  Ala.  17;  B,  R.,  L.  d  P.  Co,  v. 
King,  149  Ala.  504.     The  lower  court  did  not  err  in 
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sustaining  appellee's  demurrer  to  appellants'  plea  num- 
bered 4. — ^Authorities  supra;  Phoenix  Co.  v.  Moog,  78 
Ala.  284.  The  lower  court  will  not  be  reversed  where 
the  error  complained  of  is  harmless  or  where  the  rec- 
ord does  not  show  that  injury  resulted  to  apellant  be- 
cause of  the  ruling. — 8o.  Rij.  Co.  t\  Cunningham^  152 
Ala.  147.  The  appellants'  twentieth  assignment  of 
error  is  untenable. — Brown  v.  Johnson  Bros.,  135  Ala. 
608. 

SIMPSON,  J. — This  action  is  in  trespass,  by  the 
appellee  against  the  appellants,  for  wrongfully  taking 
a  stock  of  goods,  wares,  and  merchandise.  -^^ 

Plea  3,  besides  being  confusing  in  alleging  that  the 
"plaintiff"  alleges  the  property  to  be  the  property  of 
J.  W.  Ratliflfe,  is  subject  to  the  grounds  of  demurrer 
that  it  does  not  describe  the  suit,  etc.,  with  sufficient 
certainty  (not  stating  against  whom  the  suit  was),  and 
fails  to  show  that  the  writ  of  attachment  was  ever  re- 
turned into  court. — Olmstead  v.  Thompson^  91  Ala.  130, 
8  South.  755;  Daniel  r.  Hardicick,  88  Ala.  557,  7  South. 
188;  Womac^k  v.  Bird,  63  Ala.  500. 

Moreover,  the  <Jefendants  had  the  t>enefit  of  the  facts 
attempted  to  be  set  up  in  said  plea  by  pleas  5,  6,  and  7. 
There  was  no  reversible  error  in  sustaining  the  de- 
murrer to  said  third  plea. 

The  demurrer  to  plea  4  was  properly  sustained.  Said 
plea  does  not  show  under  what  process  the  property 
was  sold,  nor  whether  there  was  any  order  or  process 
authorizing  him  to  sell  the  same,  nor  that  any  process 
was  returned  into  court. 

It  also  undertakes  to  state  the  facts  constituting; 
the  fraud,  and  the  facts  stated  do  not  show  fraud. 
While,  in  a  case  at  law,  in  which  the  issue  is  as  to  the 
title  to  real  or  personal  property,  one  party  claiming 
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that  his  title  is  superior  to  that  of  the  other  because 
the  other's  was  acquired  under  a  fraudulent  conveyance, 
it  is  not  necessary  to  allege  in  the  pleadings  the  facts 
constituting  the  fraud  with  the  same  degree  of  particu- 
larity that  is  requisite  in  a  bill  in  chancery  to  cancel  a 
conveyance,  this  being  a  matter  of  proof  on  the  issue 
of  title  vel  non  (Pollak  v.  SeoArcy,  84  Ala,  259,  261,  et 
seq.,  4  South.  137 ;  Moore,  Marsh  d  Co.  v.  Penn  d  Co., 
95  Ala.  200,  202,  10  South.  343 ;  Montgomery,  Dryer  d 
Co.  V.  Bwyliss,  96  Ala.  342,  11  South.  198;  Teague,  Bar- 
nett  d  Co.  V.  Bass,  131  Ala.  422,  426,  31  South.  4 ;  Ounn 
V.  Hardy,  et  ah,  130  Ala.  642,  652,  31  South.  443 ;  Reed 
V.  Smith,  14  Ala.  380;  OUHland  v.  Fenn,  90  Ala.  230, 
8  South.  15,  9  L.  R.  A.  413 ;  High  et  al.  v.  Nelms,  14  Ala. 
350,  48  Am.  Dec.  103;  Mason  v.  Vestal,  88  Cal.  396,  26 
Pac.  213,  22  Am.  St.  Rep.  310;  Code,  §  4293),  yet,  when 
the  pleader  undertakes  to  state  the  facts,  the  facts  must 
show  fraud.-^3  Mayfl.  Dig.  p.  886,  and  cases  cited. 

There  is  nothing  in  the  case  of  Oillespie  v.  McClesky, 
160  Ala.  289,  49  South.  362,  in  conflict  with  this  state- 
ment. In  that  case  the  plaintiflf  was  claiming  under  a 
mortgage^  fraudulent  on  its  face — the  pleadings  are  not 
all  set  out — and,  after  discussing  the.  points  on  plead- 
ings and  charges,  the  court  merely  states  that  "there  is 
another  principle,  which  is  brought  out  by  srme  of  the 
pleadings,"  which  is  conclusive  of  the  general  proposi- 
tion that  the  plaintiff  could  not  recover  in  any  event. 
The  court  did  not  discuss  at  all  what  was  a  necessary 
averment  on  that  issue. 

There  was  no  error  in  the  action  of  the  court  in  re- 
gard to  the  statement  by  counsel  for  defendants  that 
he  "proposed  to  show  that  Mr.  Harris  married  stock  of 
goods  and  continued  in  business."  The  question  is  un- 
intelligible. It  was  probably  intended  to  bring  out  the 
facts  treated  of  in  subsequent  questions. 
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The  subsequent  questions  as  to  whether  the  witness' 
wife  had  a  stock  of  goods  when  he  married  her,  and 
whether  he  started  business  on  that  stock  of  goods, 
were  objected  to,  and  the  objections  sustained.  In  this 
there  was  no  error.  It  is  not  disputed  that  the  witness 
was  in  business  himself,  and  as  to  whether  he  got  the 
goods  from  his  wife  to  start  business  on  was  a  question 
between  him  and  his  wife,  and  had  no  bearing  on  the 
questions  as  to  whether  he  had  purchased  the  goods  in 
question  from  Ratliffe.  The  fact  that  he  got  a  stock 
of  goods  from  his  wife  has  no  tendency  to  show  that 
he  had  no  means. 

There  was  no  error  in  sustaining  th?  objections  to  the 
questions  to  the  witness,  Ratliffe,  as  to  his  insolvency 
and  as  to  his  informing  the  plaintiff  of  his  condition. 
It  has  long  been  the  law  of  this  state  that  a  debtor  has 
a  right  to  prefer  one  creditor,  and  that  though  he  be 
insolvent,  and  though  that  fact  be  known  to  the  pur- 
chaser, he  may  sell  his  property  for  a  fair  considera- 
tion to  his  creditor,  in  payment  of  an  existing  debt.  Con- 
sequently the  matters  were  irrelevant  in  this  case. — 
Crawford  et  al.  v.  Kirksey  et  al.,  55  Ala.  282,  293,  28 
Am.  Rep.  704;  Banner  d  Co.  v.  Brevyer  &  Co.,  69  Ala. 
200;  Spira  v.  Hornthall,  W.  d  W.  Co.,  77  Ala.  145; 
Tryon  et.  al.  v.  Flournoy  d  Epping  et  al.,  80  Ala.  325; 
Carter  Bros,  d  Co.  v.  Coleman  et  al.,  84  Ala.  258,  4 
South.  151. 

Plea  8  was  not  filed  until  after  this  testimony  was 
offered,  and,  without  deciding  whether  that  plea  raised 
any  issue,  it  cannot  be  looked  to  in  determining  the 
correctness  of  the  court's  action  in  this  particular. 

As  to  the  overruling  of  the  objection  to  the  question 
to  the  witness  Graves  (the  sheriff),  as  to  whether  he 
had  given  the  plaintiff  notice  of  the  second  levy,  there 
was  no  reversible  error.     The  matter  was  immaterial 
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to  the  issues  in  this  case,  and,  at  any  rate,  the  answer 
was  that  the  witness  did  not  know. — Broicn  v,  Johnston 
Bros,,  135  Ala.  609,  613,  33  South.  683. 

There  was  no  reversible  error  in  that  part  of  the 
court's  oral  charge  to  the  effect  that  the  attachment 
issued  January  3,  1908,  was  not  sufficient  to  sustain 
the  defendant's  plea  of  justification  under  process.  The 
record  of  the  proceedings,  under  which  the  justification 
is  claimed,  shows  that  the  levy  was  quashed  under  claim 
of  exemptions,  and  it  is  difficult  to  see  how  such  a  rec- 
ord could  support  the  claim  that  the  property  was  sub- 
ject to  the  levy. — Damiel  v,  Hardwicky  88  Ala.  557,  7 
South.  188. 

While  charge  1,  given  at  the  request  of  the  plaintiff, 
possibly  might  have  been  expressed  with  more  strict 
accuracy,  yet  the  wordSy  "the  goods  the  subject  of  this 
suit,"  evidently  refer  to  the  goods  purchased  from  Rat- 
liffe  by  Harris,  as  the  whole  subject  of  the  litigation  is 
as  to  the  validity  of  that  purchase,  although  the  defend- 
ants do  claim  that  the  whole  stock  of  goods  in  the  store 
is  liable  to  the  levy  by  reason  of  the  purchased  goods 
having  been  mingled  with  the  others.  As  to  assuming 
the  fact  that  the  goods  had  been  purchased,  there  is 
no  confiict  in  the  evidence  on  that  subject.  All  the 
witnesses  who  testify  on  that  subject  agree  that  they 
were  purchased,  the  only  question  being  whether  the 
purchase  was  valid.  Also  the  subsequent  part  of  the 
charge  requires  the  jury  to  find  "that  plaintiff  pur- 
chased said  stock  of  goods,"  etc. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  save  Dowdell, 
C.  J.,  not  sitting. 
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Wildman  v.  Evans  Brothers  Con- 
struction Co..  et  al. 

Trespass  to  Land, 

(Decided  January   16,   1912.     Rehearing  denied  February   15,   1912. 
57  South.  831.) 

1.  Trespass;  Reversal;  Trespass  After  Warning. — Under  section 
4756,  an  entry  to  remove  a  building  under  the  sale,  which  entry 
was  accomplished  in  a  reasonable  manner,  and  with  due  regards 
to  the  rights  of  the  occupant  cannot  be  considered  a  violation  of 
the  criminal  statute  denouncing  trespass  after  warning,  nor  will 
the  subsequent  reversal  of  the  judgment  giving  the  lien  relate  back 
so  as  to  make  the  entry  a  trespass,  where  such  judgment  had  not 
been  superseded  on  appeal. 

2.  Mcchanies^  Lien;  Sale  of  Building;  Entry  to  Renwre;  Expira- 
tion of  Lease. — No  exception  is  made  by  section  475(5,  Code  1907, 
where  the  entrj'  and  removal  were  after  the  lease  had  expired,  and 
the  premises  had  passed  into  the  r)osse88ion  of  the  owner  or  another 
lessee,  and  the  happening  of  such  an  event  would  not  render  the 
purchaser  a   trespasser. 

3.  Same;  Enforcement;  Redemption;  Who  May  Redeem. — Under 
sections  4756  and  4757,  Code  1907,  the  lessor  may,  by  payment  of 
the  amount  secured,  retain  the  building  before  sale  to  enforce 
the  Hen,  or  after  sale  by  paying  the  value  of  the  building,  but  this 
gives  the  right  only  to  the  lessor  that  he  may  preserve  the  premises 
in  their  improved  condition,  and  a  lessee  with  no  showing  of  special 
authority  is  without  right  to  redeem. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  C.  Nbsmith. 

Action  by  Thomas  H.  Wildman  against  Evans  Broth- 
ers Construction  Company,  and  others,  for  damages  for 
trespass  to  land  by  entry  and  removal  of  building.  Judg- 
ment for  defendant  and  plaintiff  appeals.    Affirmed. 

Fred  S.  Ferguson,  and  Sterling  A.  Wood,  for  appel- 
lant. Any  person  injured  by  the  criminal  act  of  an- 
other has  his  action  for  damages  caused  by  the  criminal 
act. — Miller-Brent  L.  Co.  v.  Steyyart,  166  Ala.  657; 
Morris  v.  McClellan,  169  Ala.  90;  Smith  v.  Oafford,  31 
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Ala.  45 ;  3  Main.  458 ;  67  Mass.  83.  The  act  of  defendant 
was  criminal  under  section  2454,  Code  1907. — Davis  v. 
The  State,  146  Ala.  120.  Section  4757,  Code  1907,  is  a 
remedial  law  and  must  be  liberally  construed,  and  can- 
not have  the  effect  of  robbing  the  plaintiff  of  his  right 
of  action,  nor  can  section  4727,  serve  to  render  the  act 
justifiable.— Bmriscm  v.  The  State,  140  Ala.  201.  The 
offer  to  pay  the  value  of  the  house  completely  defeated 
the  defense  attempted  to  be  set  up.  While  the  judgment 
is  not  superseded,  it  was  reversed,  and  had  the  effect 
of  destroying  the  lien  under  which  justification  is  sought, 
and  neither  the  sheriff's  deed  nor  a  perfect  title  would 
justify  a  going  upon  the  premises  after  the  warning. — 
Ma/rhury  L.  Co.  v.  Lamont,  169  Ala.  33;  Arrington  v. 
The  State,  168  Ala.  143;  Randle  v.  The  State,  155  Ala. 
121;  Bright  v.  The  State,  136  Ala.  139.  The  right  given 
the  lessor  to  pay  the  holder  of  the  lien  the  value  of  the 
house  implies  the  duty  of  the  latter  to  accept  the  pay- 
ment or  to  refrain  from  destroying  the  building. — 97 
Md.  480;  98  111.  App.  304;  Goodson  i\  Stetcart,  154 
Ala.  660. 

A.  Latady^  for  appellee.  The  defendant  was  justified 
in  his  action  by  the  right  given  by  the  statute  to  remove 
the  building. — Section  4756,  Code  1907;  Zimmerma^i 
Mfg.  Co.  V.  Baffin,  149  Ala.  381;  Burns  v.  Campbell, 
71  Ala.  271;  Street  v.  Sinclair,  71  Ala.  110.  The  cases 
cited  relative  to  trespass  after  warning  have  absolutely 
no  application.  Section  4757,  does  not  give  the  right 
to  redeem  to  the  lessee,  but  only  to  the  lessor.  The 
judgment  was  not  superseded  and  its  reversal  did  not 
relate  back  so  as  to  defeat  the  lien,  and  hence,  it  was 
admissible  as  showing  defendant's  right. — McDonald 
V.  Mobile  L.  Co.,  85  Ala.  358.  In  trespass,  a  defense 
based  on  legal  authority  must  be  specially  pleaded,  not- 
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withstaDding  it  may  be  shown  under  the  general  issue 
in  mitigation  of  damages  that  a  defendant  supposed 
the  authority  to  be  valid,  when  it  was  invalid. — Bar- 
rett V.  City  of  Mobile,  129  Ala.  179;  Stevenson  u 
Wright,  11  Ala.  579;  Boggart  v.  Bennett,  102  Ala.  400; 
Womack  v.  Bird,  63  Ala.  500;  s.  c.  51  Ala.  505. 

SAYRE,  J. — Appellant  sued  appellees  in  an  action 
of  trespass  to  land.  In  the  second  count  of  his  com- 
plaint he  added  to  the  Code  form  for  such  cases  an  aver- 
ment that  the  alleged  trespass  was  committed  after  de- 
fendants had  been  warned  in  writing  not  to  go  upon  the 
premises.  Appellees  defended  on  the  ground  that  the 
Evans  Bros.  Construction  Company  had  recovered  a 
judgment  in  a  court  of  competent  jurisdiction  against 
Louis  B.  Lavergne,  as  administrator  of  L.  N.  Archer, 
deceased,  who  had  been  in  possession  under  a  lease  from 
the  owner,  by  which  judgment  a  lien  was  declared  in 
the  company's  favor  upon  the  building  described  in  the 
complaint  and  the  unexpired  term  of  Archer's  lease  of 
the  premises;  that  he  had  bought  the  unexpired  term 
and  the  building  at  execution  sale  had  for  the  satisfac- 
tion of  his  judgment ;  and  that  thereafter  the  defendant 
Evans  acting  as  the  agent  of  the  company,  and  electing 
to  remove  the  building  from  the  premises,  as  provided 
by  section  4756  of  the  Code  of  1907,  had  entered  for 
that  purpose,  and  had  removed  the  building  to  the  same 
extent  exactly  as  alleged  in  the  complaint,  as  he  had  a 
right  to  do,  and  that  without  this  defendants  were 
guilty  of  the  wrong  and  injury  complained  of  by  the 
plaintiff.  If  so  much  of  section  4756  as  provides  that 
the  purchaser  in  such  case,  "may,  within  sixty  days 
after  the  sale,  remove  such  building  or  improvement 
from  the  premises,"  is  to  be  given  effect,  it  means  that 
the  purchaser,  in  a  reasonable  manner  and  in  the  due 
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observance  of  the  rights  of  the  occupants,  may  enter  and 
remove  the  building  or  improvement.  "NuUus  videtur 
dolo  facere  qui  suo  jure  utitur."  The  fact  that  defend- 
ants had  been  warned  not  to  go  upon  the  premises 
puts  no  different  aspect  upon  the  rights  of  the 
parties.  The  statute  conferring  the  lien  and  right  to 
remove  gave  defendants  legal  cause  or  good  excuse  for 
entering,  so  that  they  did  not  thereby  violate  the  crimi- 
nal statute  against  trespass  after  warning.  And  this 
was  the  view  taken  by  the  court  below. 

By  special  replications  plaintiff  sought  advantage  of 
several  matters  in  avoidance  of  the  defense  interposed. 
He  set  up  that  the  judgment  under  which  the  construc- 
tion company  claimed  a  lien,  and  in  execution  of 
which  it  had  Iwught  the  building,  had  been  reversed 
and  annulled  by  the  Supreme  Court.  166  Ala.  289,  52 
South.  318.  But  the  fact  appeared  to  be,  and  nothing 
to  the  contrary  was  averred  in  the  replications,  that  the 
judgment  was  reversed  after  the  trespass  complained 
of.  That  judgment  had  not  been  superseded  on  appeal, 
and,  though  the  appeal  was  pending  at  the  time,  plain- 
tiff there,  defendant  here,  was  entitled  to  have  it  exe- 
cuted, and  by  purchasing  the  building  became  vested 
with  the  right  afforded  by  section  4756  of  the  Code, 
subject  to  the  right  of  defendant  in  that  case  to  restitu- 
tion in  the  event  of  a  reversal.  In  entering  for  the 
reasonable  assertion  of  rights  conferred  by  the  judg- 
ment while  yet  it  was  in  force  and  unreversed,  defend- 
ant company  and  its  agent  were  not  guilty  of  a  tres- 
pass, even  though  the  leasehold  of  the  defendant  ha<l 
expired  and  the  premises  had  passed  into  the  posses- 
sion of  the  owner  of  the  fee  or  another  lessee.  No 
exception  is  made  of  the  purchaser's  right  in  such  case, 
nor  can  we  ingraft  exception  upon  the  statute. 
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Plaintiff  also  sought  to  show  that,  after  the  sale,  he 
had  tendered  to  the  defendant  company  the  value  of 
the  building  as  provided  by  section  4757  of  the  Code  of 
Alabama.  But  section  4757  of  the  Code  gives  that  right 
to  the  lessor,  because,  no  doubt,  presumably  he  is  the 
owner  of  the  premises  and  interested  in  preserving  the 
premises  in  their  improved  condition.  Plaintiff  had 
no  right  under  the  statute  as  against  the  defendant,  and 
in  tendering  the  value  of  the  building  was  a  volunteer. 
Nor  did  the  averment  of  the  third  special  replication 
that  plaintiff  made  the  tender  "as  the  representative 
of  the  lessor"  put  a  different  aspect  upon  the  case.  The 
context  goes  to  show  that  plaintiff's  claim  to  represent 
the  lessor  was  grounded  upon  the  fact  that  he  (plain- 
tiff) was  at  the  time  lessee  of  the  premises,  nor  does  it 
otherwise  appear  in  the  replication  that  plaintiff  had 
authority  to  act  for  the  lessor  except  as  a  lessee  may  act 
for  his  lessor  by  virtue  of  the  relation  without  more. 
The  plaintiff's  replication  did  not  put  him  within  the 
statute.  Certainly  the  plaintiff  had  no  right  under  the 
statute  nor  by  any  principle  of  general  law  to  acquire 
the  ownership  of  the  building  from  the  defendant  com- 
pany unless  with  the  defendant's  consent.  Nor,  without 
express  power  of  attorney  to  that  end  or  an  agency  to 
be  implied  from  facts,  the  bare  relation  of  lessor  and 
lessee  being  insufficient  for  that  purpose,  could  plaintiff 
rightfully  demand  that  he  be  allowed  to  redeem  the 
building  for  his  lessor. 

The  trial  court  held  to  these  views.  The  evidence 
as  to  controlling  facts  was  without  contradiction,  and 
the  court  properly  gave  the  general  charge  for  the  de- 
fendant. All  else  was  of  no  consequence.  The  judg- 
ment was  correct,  and  will  be  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdell, 
C.  J.,  not  sitting. 


22—175 
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Birmingrham  Railway,  Ligrht  &  Power 
Co.  V.  Drenneii. 

Death  Action. 

(Decided  June  3,   1911.     Rehearing  denied   February   17,   1912. 
57  South.  876.) 

1.  Xc{flii)ence;  Wanton  Injury. — Where  an  act  is  done  or  omitted 
under  circumstances  and  conditions  Itnown  to  the  person  that  his 
conduct  is  likely  to,  or  will  probably  result  in  injury,  and  through 
reckless  indifference  to  the  consequences,  or  consciously  or  inten- 
tionally, he  does  the  wrongful  act  or  omits  an  act  which  he  ought 
to  have  done,  the  injury  inflicted  is  wanton. 

2.  Street  Railways;  Injury  to  Traveller;  Collision;  Wanton  In- 
jury.— The  evidence  in  this  case  examined  and  held  to  require  sub- 
juisslon  to  the  jury  of  the  issues  of  wanton  negligence,  negligence 
and  contributory  negligence. 

3.  Sajne;  Instructions. — Where  a  conii)laint  stated  two  causes  of 
action  in  different  counts,  against  a  street  car  company  for  the 
death  of  it-  traveller,  one  counting  on  simple  negligence,  and  the 
other  on  wanton  negligence,  a  charge  that  If  the  jury  are  reason- 
ably satisfied  that  either  one  or  the  other  counts  was  true  plain- 
tiff's case  was  made  out,  was  not  objectionable  as  directing  a  ver- 
dict for  the  plaintiff,  or  as  ignoring  pleas  of  contributory  negligence. 

4.  Same;  Instructions;  Form. — Where  the  action  was  for  death 
in  a  collision  between  decedent's  carriage  and  a  street  car,  a  charge 
asserting  that  if  the  decedent  pulled  his  horses  on  the  track,  and 
was  guilty  of  contributory  negligence  in  that  regard,  yet  if  the 
motorman  saw  the  i>eril  in  time  to  have  avoided  Injury  by  the 
exercise  of  due  care,  and  negligently  failed,  after  discovering  the 
peril,  to  do  what  he  could,  in  the  exercise  of  due  care  in  managing 
the  car.  and  such  negligence.  If  any,  proximately  caused  the  death, 
then  decendent's  negligence,  if  any.  in  getting  into  danger,  would 
be  no  defense  to  the  subsequent  negligence  of  the  motorman,  even  if 
the  motorman  was  not  guilty  of  wanton  nor  intentional  wrong,  was 
neither  abstract,  nor  misleading. 

5.  Appeal  and  Error;  Harmless  Error;  Misconduct  of  Counsel. — 
Where  plaintiff's  counsel,  in  arguing  the  case,  referring  to  defend- 
ant's counsel  said :  "I  know  Hugh  Morrow,  and  I  know  what  I  am 
going  to  say  about  him  is  true.  I  know  that  If  he  was  on  the  Jury 
trying  this  case,  that  he  would  render  a  verdict  for  the  plaintiff  in 
a  large  amount."  Defendant's  counsel  objected  and  objection  was 
sustained,  but  the  court  did  not  exclude  the  argument  or  reprimand 
counsel  for  using  it.  nor  did  defendant's  counsel  further  move  the 
court  to  exclude,  but  assigned  the  same  as  grounds  for  new  trial. 
Held,  that  the  argument  was  prejudicially  erroneous,  and  that  the 
court  having  failed  to  more  forcibly  exclude  the  same  and  repri- 
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mand  couusei,  should  have  granted  defendant  a  new  trial  on  account 
of  same. 

0.  Jury;  Disqualification;  Boarders. — Where  the  action  was  by 
the  wife  for  the  death  of  the  husband,  and  one  of  the  jurors  was 
a  boarder  at  her  house,  which  fact  was  unknown  to  defendant  at 
the  time  of  or  before  the  trial,  such  juror  was  disqualified,  and 
the  fact  that  he  sat  in  the  case  was  sufficient  to  vitiate  the  verdict. 

7.  Inkeepers;  Boarding  House. — An  inn  when  unlicensed  is  dis- 
tinguished from  a  boarding  house  in  that  the  guests  of  a  boarding 
house  are  under  an  express  contract  at  a  certain  rate  and  for  a 
specified  time,  and  the  keeper  may  select  the  guest  and  fix  full 
term,  while  an  inn  is  for  the  entertainment  of  all  who  come  law- 
fully and  pay  regularly. 

(May field.  J.,  dissents  in  part.) 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  A.  O.  Lane. 

Action  by  Kate  D.  Drennen,  as  administratrix, 
against  the  Birmingham  Railway,  Light  &  Power  Com- 
pany for  damages  for  death  of  her  intestate,  alleged  to 
have  been  caused  by  a  collision  with  one  of  defendant's 
cars.  Judgment  for  plaintiff  in  the  sum  of  $7,000,  and 
defendant  appeals.    Reversed  and  remanded. 

The  facts  sufficiently  appear  from  the  opinion  of  the 
court  The  oral  charge  of  the  court,  excepted  to,  is  as 
follows:  ^^Willful  injury  exists  where  there  is  a  pur- 
pose on  the  part  of  the  party  complained  of  to  inflict 
the  injury.  Wanton  injury  does  not  necessarily  include 
any  design  or  purpose  to  injure  any  one;  but  if 
the  person  in  charge  of  the  car,  which  is  being 
operated  and  run  along  a  public  street,  knows 
that  to  run  the  car  without  stopping  is  liable  to  injure 
a  person  in  front  of  the  car,  and  if  he  is  conscious  of  his 
conduct  at  the  time,  continued  to  run  the  car  with  a 
reckless  indifference  to  consequences,  without  making 
proper  efforts  to  stop  it,  or  without  using  the  means 
at  hand  to  stop  it,  and  prevent  the  collision,  that  would 
constitute  wantonness,  if  the  act  or  ommission  to  act 
was  the  proximate  cause  of  the  injury.    You  see,  in  will- 
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f ul  injury  there  must  be  design  or  purpose ;  whereas,  to 
constitute  wanton  injury,  there  need  not  be  a  design  to 
injure,  but  a  reckless  indifference  to  consequences, 
knowing  at  the  time  that  the  doing  of  certain  acts,  or 
failure  to  do  certain  acts,  would  result  in  personal  in- 
jury or  death,  and  he  consciously  does  the  act,  or  con- 
sciously fails  to  act,  and  such  act,  or  failure  to  act, 
results  in  injury  or  death,  that  would  constitute  wan- 
tonness, if  that  act  or  failure  to  act  was  the  proximate 
cause  of  the  injury." 

Charge  7  is  as  follows,  and  was  given  for  the  plain- 
tiflF:  "Even  if  Mr.  Drennen  pulled  his  horse  on  the 
track,  and  was  guilty  of  contributory  negligence  in  that 
regard,  yet  if  the  motorman  saw  the  peril  in  time  to 
avoid  the  danger  by  the  exercise  of  due  care,  and  negli- 
gently failed  after  discovering  the  peril  to  do  what  he 
could  in  the  exercise  of  due  care  in  the  management  or 
control  of  the  car,  and  that  such  negligent  failure,  if 
there  was  such,  proximately  caused  the  death,  then  the 
previous  negligence,  if  any,  of  Drennen  in  getting  into 
danger,  would  be  no  defense  to  such  subsequent  negli- 
gence of  the  motorman,  even  if  the  motorman  was  not 
guilty  of  any  wantonness,  nor  of  any  intentional  wrong." 

Tillman,  Bradley  &  Morrow^,  for  appellant.  The 
court  erred  in  its  oral  charge  to  the  jury  on  the  ques- 
tion of  wantonness,  and  in  giving  the  charges  requested 
by  plaintiff.— L.  d  N.  v,  Rrotm,  121  Ala.  ;  11  Enc.  P. 
&  P.  183.  The  written  charges  requested  by  defendant 
should  have  been  given. — B,  R.,  L,  d  P,  Co.  v.  Handle, 
43  South.  355 ;  A,  G.  fif.  v.  Burgess,  119  Ala.  550 ;  M.  d  M. 
R.  R.  Co.  V.  Blakey,  59  Ala.  470.  The  court  should 
have  granted  a  new  trial  because  of  its  failure  to  ex- 
clude remarks  of  counsel,  and  to  reprimand  him. — E.  T. 
V.  d  G.  V.  Baylissy  75  Ala.  470;  Woolf  v.  Mivmis,  74 
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Ala.  386;  Florence  C.  d  I.  Co.  v.  Fields,  104  Ala.  472; 
Anderson  v.  The  State,  104  Ala.  84.  John  Taylor  was 
not  an  impartial  juror,  and  the  fact  that  he  sat  in  the 
case  vitiated  the  verdict. 

Bowman,  Harsh  &  Bbddow,  for  appellee.  The  evi- 
dence justified  the  submission  of  the  question  of  wan- 
tonness to  the  jury. — So.  Ry.  Co.  v.  Shelton,  136  Ala. 
.  214;  Ensley  Ry.  v.  Chewning,  93  Ala.  24;  L.  <6  U.  v. 
Trammell,  93  Ala.  350.  Counsel  discuss  other  assign- 
ments of  error,  but  without  citation  of  authority. 

MAYFIELD,  J. — Appellee,  as  administratrix,  sued 
appellant  street  car  company,  under  the  homicide  stat- 
ute, to  recover  damages  for  the  wrongful  death  of  her 
intestate,  who  was  her  husband. 

The  complaint  contained  two  counts;  one  charging 
simple  negligence,  and  the  other  wantonness.  The 
gravamen  of  the  complaint  is  that  the  motorman  in 
charge  of  the  defendant's  car,  either  negligently,  as 
charged  in  the  first  count,  or  wantonly  or  intentionally, 
as  charged  in  the  second,  caused  the  car  to  run  against 
a  buggy  in  which  the  intestate  was  riding,  thus  throw- 
ing him  from  the  buggy,  or  causing  him  to  jump  there- 
from, and  thereby  killing  him. 

The  deceased,  on  the  day  of  the  fatal  injury, 
was  driving  in  a  buggy  on  the  north  side  of  Avenue  F., 
in  the  city  of  Birmingham,  going  in  an  easterly  direc- 
tion towards  Avondale,  while  the  defendant's  car  was 
proceeding  in  the  opposite  direction  along  the  same 
avenue,  and  when  at  a  point  between  Twenty-Second 
and  Twenty-Third  streets  the  horse  of  the  deceased  be- 
came frightened  and  unruly,  and  while  deceased  was 
attempting  to  control  the  animal  the  buggy  was  run 
into  by  the  street  car,  or  ran  against  the  car. 
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The  evidence  is  conflicting  as  to  the  exact  manner  of 
the  collision ;  that  is  to  say,  whether  the  car  was  stand- 
ing still  at  the  time,  and  was  struck  by  the  buggy,  or 
whether  the  car  ran  into  the  buggy.  Some  of  the  evi- 
dence shows  that  the  car  moved  about  six  inches  after 
the  collision,  and  other  evidence  that  it  moved  three  or 
four  feet,  and  still  other  that  it  moved  six  or  eight  feet. 
There  was  testimony  tending  to  show  that  the  deceased 
pulled  the  horse  across  the  track  in  front  of  the  car,  or 
that  the  horse,  becoming  unmanageable,  went  across  the 
track  in  front  of  the  car,  while  deceased  was  trying  to 
prevent  it  from  so  crossing.  The  deceased  either  was 
thrown,  or  jumped,  from  the  buggy  at  the  time  of  the 
collision,  and  it  was  from  this  fall  that  he  received  the 
injuries  that  caused  his  death. 

The  substance  and  effect  of  the  testimony  of  the  first 
witness  for  plaintiff,  a  negro  woman  named  Willie 
Brown,  was  that  she  witnessed  the  collision  and  acci- 
dent; that  just  before  and  at  the  time  of  the  accident 
the  motorman  in  charge  of  the  car  was  looking  back- 
ward, and  therefore  could  not  and  did  not  see  the  de- 
ceased nor  know  of  his  peril.  For  what  purpose  he  was 
looking  backward  was  not  made  to  appear  by  her  evi- 
dence; and  it  should  be  said  that  her  testimony  here  is 
contradicted  by  all  the  other  witnesses.  Moreover,  she 
puts  the  deceased  on  the  side  of  the  track  opposite  to 
that  indicated  in  the  testimony  of  other  witnesses,  and 
stated  that  the  deceased  pulled  the  horse  across  the 
track  to  avoid  meeting  an  automobile.  None  of  the 
other  witnesses  testify  to  seeing  an  automobile,  or  to  the 
circumstances  of  the  crossing  of  the  track.  She  says 
that  the  car  did  not  slow  up,  because  the  motorman 
was  looking  backward.  She  does  not  say  how  far  the 
car  moved,  after  striking  the  buggy ;  but  her  testimony 
tends  to  show  that  the  deceased  pulled  the  horse  across 
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the  track  in  front  of  the  car.  Many  of  the  witnesses 
say  that  the  horse  was  shying  or  attempting  to  run, 
and  that  deceased  was  trying  to  keep  it  off  the  track 
at  the  time  of  the  collision. 

Another  witness,  Mrs.  Connybear,  testifies  that  she 
did  not  see  the  car  strike  the  buggy;  that  when  she  first 
saw  it  the  car  was  pushing  the  buggy  toward  Twenty- 
Fourth  street,  and  went  three  or  four  feet.  She  does 
not  attempt  to  show  how  close  the  car  was  to  deceased 
when  he  went  upon  the  track. 

Another  witness  for  the  plaintiff,  Mrs.  Massey,  testi- 
fies that  she  was  in  her  house  near  the  scene  of  the  acci- 
dent, and  that  she  reached  her  door  just  in  time  to  see 
the  collision;  that  the  car  pushed  the  buggy  about 
three  feet. 

Nellie  Luna,  another  witness,  testifies  'that  the  car 
had  stopped  when  she  first  saw  it,  and  that  she  did  not 
see  the  collision. 

Another  witness  for  the  plaintiff,  Ed  Shriver,  testi- 
fies that  he  did  not  see  the  collision,  but  witnessed  some 
of  the  circumstances;  that  the  car  was  running  at  a 
moderate  speed,  he  being  in  it,  and  that  he  did  not  see 
the  buggy,  until  the  collision;  that  he  did  not  feel  any 
crash,  but  only  the  usual  sensation  of  a  stopping  car. 

The  defendant's  witness  Erhart  testifies  that  the  car 
was  standing  still,  and  that  the  buggy  collided  with  it. 
Another  witness,  Hunter,  testifies  that  the  horse  was 
trying  to  cross  the  track;  the  car  being  within  six  feet 
of  it  Another  witness  testifies  that  he  saw  the  horse 
jump  across,  about  six  feet  in  front  of  the  car,  and  that 
the  buggy  hit  the  end  of  the  car  just  about  the  time  it 
got  on  the  track. 

Another  witness.  Miller,  testifies  that  the  horse  shied 
across  the  track,  and  that  the  car  was  stopped  after  it 
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pushed  the  buggy  about  six  inches,  and  that  the  horse 
was  about  15  or  20  feet  from  the  car. 

Witness  M.  F.  Oeser  testified  that  the  crash  and  the 
stopping  of  the  car  occurred  at  the  same  time,  and  that 
deceased  was  about  10  yards  in  front  of  the  car  when  he 
fell. 

The  testimony  of  the  witness  Parker,  the  motorman, 
is  to  the  effect  that  he  noticed  the  deceased  coming  up 
the  avenue,  but  not  on  the  track,  and  that  as  the  horse 
got  closer  to  the  car  it  became  frightened  at  something 
on  the  sidewalk,  and  attempted  to  cross  the  track,  the 
deceased  trying  to  prevent  this;  and  that  he  (the  motor- 
man)  attempted  to  slow  up  the  car  as  soon  as  he  saw 
that  the  horse  was  trying  to  cross  the  track;  that  the 
car  was  still  when  the  buggy  struck  it,  and  that  the  left 
hind  wheel  was  knocked  off;  that  the  horse  was  going 
very  fast ;  that  the  car  was  stopped  by  the  time  the  horse 
was  within  15  or  20  feet  of  it ;  that  he  had  time  to  stop 
the  car,  but  not  to  back  it. 

We  do  not  find  any  evidence  in  this  record,  standing 
alone,  or  connected  with  all  the  other  evidence,  which 
would  justify  the  trial  court  in  submitting  the  question 
of  wanton  negligence  or  willful  injury  under  the  second 
count,  which  ascribed  the  injury  to  the  wantonness,  or 
willfulness  of  the  motorman.  While  some  of  the  evi- 
dence may  tend  to  show  simple  negligence  on  the  part 
of  the  motorman,  we  find  none  showing,  or  even  tend- 
ing to  show,  wanton  negligence  or  willful  injury,  as  has 
been  defined  by  this  court.  The  most  that  any  of  it 
shows  or  tends  to  show  is  that  he  was  looking  back- 
ward, and  therefore  failed  to  observe  the  danger  to 
which  the  deceased  was  exposed,  or  to  know  and  appre- 
ciate the  danger  of  not  stopping  the  car.  There  is 
nothing  to  show  that  his  looking  backward  was  wanton, 
or  to  justify  any  inference  that  it  was  with  the  intent 
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to  injure  the  deceased  or  any  one  else.  The  most  that 
this  or  any  other  evidence  shows  is  simple  negligence, 
or  failure  to  observe  due  care.  Other  evidence  shows 
that  he  failed  to  sound  the  gong,  or  to  give  warning 
of  the  approach  of  the  car ;  but  this,  at  most,  was  simple 
negligence,  and  all  the  other  evidence  shows  or  tends 
to  show  that  he  did  attempt,  as  best  he  could,  to  pre- 
vent the  injury,  after  becoming  aware  of  the  danger  and 
peril  of  the  deceased. 

It  follows,  therefore,  that  the  court  should  have 
given  the  affirmative  charge  for  the  defendant,  as  re- 
quested, as  to  the  count  charging  wantonness  or  willful 
injury.  Wanton  negligence  or  willful  injury  has  been 
often  defined  by  this  court;  and  those  phases  of  it  ap- 
plying to  this  case  have  been  stated  by  this  court  as 
follows : 

When  an  act  is  done  or  omitted  under  circumstances 
and  conditions,  known  to  the  person,  that  his  conduct 
is  likely  to  or  probably  will  result  in  injury,  and  through 
reckless  indifference  to  consequences,  or  consciously 
and  intentionally,  one  does  a  wrongful  act,  or  omits  an 
act  which  he  ought  to  have  done,  the  injury  inflicted 
may  be  said  to  be  wanton.  In  such  cases,  it  is,  how- 
ever, essential  that  the  act  done  or  omitted  should  be 
done  or  omitted  with  a  knowledge  and  present 
consciousness  that  injury  would  probably  result;  and 
this  consciousness  is  not  to  be  implied  from  a  mere 
knowledge  of  the  dangerous  situation. — M.,  J.  &  K.  C. 
R.  C.  Co.  V.  Smith,  153  Ala.  127,  45  South.  57,  127  Am. 
St.  Rep.  22. 

In  order  that  one  may  be  held  guilty  of  willful  or 
wanton  conduct,  it  must  be  shown  that  he  was  con- 
scious of  his  conduct  and  conscious,  from  his  knowl- 
edge of  existing  conditions,  that  injury  would  likely  or 
probably  result  from  his  conduct,  and  that,  with  reck- 
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less  indifference  to  consequences,  he  consciously  and  in- 
tentionally did  some  wrongful  act,  or  omited  some 
known  duty,  which  produced  the  injurious  result. — 
Montgomery  St.  By.  Co.  v.  Rice,  144  Ala.  610,  38  South. 
857. 

Before  one  can  be  convicted  of  wantonness,  the  facts 
must  show  that  he  was  conscious  of  his  conduct,  and 
conscious  from  his  knowledge  of  existing  condi- 
tions, that  injury  would  likely  result  from  his 
conduct;  that,  with  reckless  indifference  to  conse- 
quences, he  consciously  and  intentionally  did  some 
wrongful  act,  or  omitted  some  known  duty,  which  pro- 
duced the  injury. — Peters  v.  Southern  Ry.  Co.,  135  Ala. 
537,  33  South.  332.  See  M.  &  C.  R.  R.  Co.  v.  Martin, 
117  Ala.  367,  23  South.  231;  Burson  v.  L.  d  N.  B.  R. 
Co.,  116  Ala.  198,  22  South.  457;  BirmingJiam  Co.  v. 
Bowers,  110  Ala.  328,  20  South.  345. 

Where  there  is  no  evidence  of  knowledge  on  the  part 
of  the  engineer  of  the  presence  or  peril  of  the  person 
on  the  track,  or  knowledge  from  existing  conditions  at 
the  time  and  place  of  the  accident  that  injury  would 
likely  or  probably  result  to  such  person  from  the  speed 
at  which  the  engineer  was  running  the  train,  he  could 
not  be  said  to  be  guilty  of  wanton  negligence. — Peters 
V.  Southern  By.  Co.,  supra. 

The  running  of  a  train  at  a  dangerous  rate  of  speed 
through  an  incorporated  city  or  town,  or  across  a  public 
highway  along  which  persons  in  large  numbers  are  con- 
tinually passing,  and  without  sounding  the  whistle  or 
ringing  the  bell,  or  giving  any  alarm,  does  not  neces- 
sarily involve  an  intention  to  kill,  or  such  reckless  dis- 
regard as  to  probable  consequences  as  to  amount  to 
wantonness. — L.  d  N.  B.  B.  Co.  v.  Mitchell,  134  Ala. 
266,  32  South.  735;  L.  d  N.  B.  B.  Co.  v.  On\  121  Ala. 
489,  26  South.  35. 
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It  is  odIv  after  those  who  are  operating  a  train  fail  to 
exercise  reasonable  care  to  avoid  injuring  a  trespasser, 
after  he  is  discovered  and  his  peril  becomes  apparent, 
that  they  are  held  to  be  guilty  of  wantonness  or  reck- 
lessness, such  as  to  overcome  contributory  negligence 
of  the  trespasesr. — L.  d  N.  R.  R,  Co.  v.  Mitchelh  134 
Ala.  266,  32  South.  735;  Haley  v.  K.  C,  M,  &  B.  R.  R. 
Co.,  113  Ala.  649,  21  South.  357. 

It  is  essential,  to  constitute  wanton  negligence,  that 
the  act  done  or  omitted  should  be  done  or  omitted  with 
a  knowledge  and  a  present  consciousness  that  injury 
will  probably  result,  and  this  knowledge  is  not  to  be 
implied  from  mere  knowledge  of  elements  of  the  dan- 
gerous situation. — L.  d  N.  R.  R.  Co.  v.  Brotvn,  121  Ala. 
221,  25  South.  609;  Burgess"  Case,  114  Ala.  587;  22 
South.  169;  Markee's  Case,  103  Ala.  160,  15  South.  511, 
49  Am.  St.  Rep.  21;  Swope's  Case,  115  Ala.  287,  22 
South.  174;  Burgess'  Case,  116  Ala.  509,  22  South.  913. 

A  mere  error  of  judgment,  or  omission  to  act,  with- 
out more,  cannot  rise  to  the  degree  of  wanton  negli- 
gence or  willful  wrong. — Authorites  supra;  Georgia 
Pac.  R.  Co.  V.  Lee,  92  Ala.  272,  9  South.  230 ;  Louisville 
d  N.  R.  Co.  V.  Webb,  97  Ala.  308,  12  South.  374;  High- 
land Avenue  d  Belt  R.  Co.  v.  Sampson,  91  Ala.  560, 
8  South.  778. 

\Mien  a  person  is  killed  on  the  side  track  by  a  back- 
ing train  moving  at  the  rate  of  from  three  to  six  miles 
per  hour,  the  fact  that  a  proper  lookout  was  not  kept, 
or  that  the  bell  was  not  rung,  held,  as  a  matter  of  law, 
not  to  be  wanton  negligence. — L.  d  N.  R.  R.  Co.  v.  Rich- 
ards, 100  Ala.  366,  13  South.  944. 

On  further  consideration  of  this  case,  on  the  appli- 
cation for  a  rehearing,  the  majority  of  the  court  are  of 
the  opinion  that  the  trial  court  did  not  err  in  submit- 
ting the  question  of  wantonness  to  the  jury,  and  there- 
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fore  do  not  agree  to  what  is  said  by  the  writer  on  the 
subject  of  wantonness.  The  writer,  however,  adheres 
to  the  views  above  expressed  upon  this  subject  He  has 
read  the  evidence — every  word  of  it — and  he  fails  to 
find  any  tendency  therein  to  show  wantonness;  and  the 
only  evidence  he  finds,  tending  to  show  simple  negligence, 
is  that  going  to  show  that  the  motorman  was  looking 
backward,  and  not  forward,  when  the  accident  occurred. 
This  would  repel  any  idea  of  wantonness  or  willfulness, 
and  show,  at  most,  but  inattention.  There  is,  in  his 
opinion,  not  a  syllable  of  the  other  testimony  that  tends 
to  show  negligence,  and  nothing  in  the  entire  evidence, 
excepting  this  testimony  as  to  the  motorman's  looking 
backward,  but  what  would  show  the  accident  to  have 
been  an  unavoidable  one,  for  which  no  one  would  be 
liable.  The  questions  of  simple  negligence  on  the  part 
of  the  motorman,  and  contributory  negligence  on 
the  part  of  the  deceased,  were  matters  for  the  jury. 
The  court  did  not  err  in  submitting  these  questions  to 
the  jury,  nor  in  declining  to  instruct  the  jury  affirma- 
tively for  the  defendant  upon  these  issues. 

We  find  no  reversible  erorr  in  those  parts  of  the  oral 
charge  to  which  exceptions  were  reserved  by  defendant. 
They  assert  correct  propositions  of  law,  and  when,  re- 
ferred to  the  whole  charge  of  which  they  are  parts,  we 
cannot  say  that  they  were  misleading,  certainly  not 
so,  to  the  extent  to  justify  a  reversal.  The  defendant 
could  and  should  have  requested  explanatory  instruc- 
tions which  would  have  cured  the  charges  of  any  pos- 
sible misleading  tendencies. 

There  was  no  error  in  charging  the  jury  that,  if  they 
were  reasonably  satisfied  from  the  evidence  that  either 
one  or  the  other  of  the  counts  of  plaintiff's  complaint  is 
true,  then  plaintiff's  case  is  made  out.  This  is  undoubt- 
edly the  law,  as  has  been  many  times  said  by  this  and 
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other  courts.  It  did  not  request  a  verdict  for  plaintiff, 
and  therefore  did  not  ignore  the  pleas  or  defense  as  to 
contributory  negligence;  and,  besides,  the  court,  at  the 
request  of  the  defendant,  gave  an  explanatory  charge, 
curing  it  of  any  misleading  tendency. 

There  was  no  error  in  giving  charge  No.  7.  It  stated 
a  correct  proposition  of  law,  and  it  was  neither  abstract 
nor  misleading;  but,  even  if  it  were,  we  would  not  re- 
verse for  these  faults,  if  otherwise  correct.  We  have 
repeatedly  ruled  that  there  is  no  error  in  refusing 
charges  which  instruct  the  jury  that  there  is  no  evi- 
dence of  a  given  fact. 

The  bill  of  exceptions  contains  the  following  recitals: 
"Mr.  Harsh,  in  making  the  closing  argument  for  the 
plaintiff  in  the  case,  said  to  the  jury:  ^I  know  Hugh 
Morrow,  and  I  know  what  I  am  going  to  tell  you  about 
him  is  true.  I  know  that  if  he  was  on  the  jury  trying 
this  case  that  he  would  render  a  verdict  in  favor  of  the 
plaintiff  in  a  large  amount.'  The  defendant,  by  its  at- 
torney, Hugh  Morrow,  who  tried  the  case,  objected  to 
the  foregoing  argument  of  plaintiff's  counsel,  and  the 
court  sustained  the  objection.  At  the  time  of  making 
the  objection,  defendant's  attorney  stated  to  the  court, 
in  the  presence  of  the  jury,  that  the  facts  stated  by  Mr. 
Harsh  were  not  in  evidence,  and  were  not  true  in  sub- 
stance and  in  fact."  This  was  clearly  and  wholly 
illegitimate  argument.  It  was  matter  stated  as  a  fact 
to  the  jury,  of  which  there  was  no  evidence,  and  of  which 
fact  evidence  would  not  have  been  admissible,  if  offered. 
Its  only  tendency  and  effect  was  to  prejudice  the  jury 
against  the  defense  of  the  defendant,  and  against  the 
sincerity  of  its  counsel  in  so  defending.  Its  natural 
tendency  was  to  persuade  the  jury  to  render  a  verdfef 
for  plaintiff,  because  it  was  practically  confessed  by 
the  attorney  for  defendant.     It  would  be  difficult  to 
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conceive  of  argument  more  objectionable,  unfair,  and 
prejudicial  than  was  this,  coming,  as  it  did,  in  the 
closing  argument,  to  which  the  defendant's  counsel  has 
no  opportunity  to  reply.  Courts  should  not  allow  ver- 
dicts obtained  by  such  argument  to  stand.  If  the  trial 
court  had  been  requested  to  exclude  the  argument  from 
the  jury,  and  had  declined,  there  would,  we  think,  be 
no  doubt  that  the  refusal  would  be  reversible  error  on 
appeal,  or  that  it  would  be  ground  for  a  new  trial.  The 
defendant's  counsel  did  object  to  the  argument,  and  the 
court  sustained  the  objection,  but  the  court  did  not  ex 
mero  motu  exclude  such  argument,  or  reprimand  coun- 
sel so  using  it;  nor  did  counsel  retract  it  after  it  was 
objected  to  and  the  objection  sustained ;  nor  did  counsel 
for  defendant,  as  he  might  have  done,  further  move  the 
court  to  exclude.  This  court,  on  appeal,  can  only  review 
the  actions  and  rulings  of  the  trial  courts,  and  not  those 
of  counsel;  hence  on  the  main  appeal  we  cannot  review 
the  action  of  the  trial  court  as  to  this  matter,  for  the 
reason  that  his  ruling,  as  far  as  invoked  on  the  main 
trial,  was  in  favor  of  appellant,  and  appellant  cannot 
therefore  assign  it  as  error. — CutcUff\s  Case,  148  Ala. 
108,  41  South.  873;  f^trone's  Case,  105  Ala.  60,  72,  17 
South.  114;  Kinffs  Case,  100  Ala.  85,  14  South.  878. 

But  the  defendant  could  and  did  assign,  as  ground 
for  new  trial,  this  illegitimate  argument  of  plaintiff's 
counsel,  which  argument  counsel  failed  to  withdraw,  or 
to  attempt  to  correct  the  erroneous  impression  it  may 
have  produced  upon  the  minds  of  the  jury,  and  the  trial 
court  declined  to  set  aside  the  verdict  on  this  account; 
so,  as  to  the  new  trial,  it  may  assign  such  action  as 
error. 

This  court  has  repeatedly  and  in  strong  language 
condenmed  remarks  of  counsel  less  offensive  and  less 
offending  than  those  used  in  this  case,  and  has  awarded 
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new  trials  where  the  trial  court  failed  or  refused  to 
take  prompt  and  decisive  action  to  eradicate  such  er- 
roneous impressions,  and  has  done  this  in  cases  even 
where  counsel  making  such  argument  had  done  all  he 
could  to  cure  his  error ;  that  is,  by  retracting  the  offen- 
sive remarks. 

In  the  case  of  Wolffe  v.  Minnis,  74  Ala.  286,  389,  this 
court,  by  Stone,  C.  J.,  said:  "We  think  the  language 
complained  of  in  this  case  should  not  have  been  indulged, 
and  coming,  as  it  did,  from  able  and  eminent  counsel, 
it  was  well  calculated  to  exert  an  improper  influence 
on  the  minds  of  the  jurors.  The  court  might,  and  prob- 
ably should,  have  arrested  it  ex  mero  motu.  It  is  one 
of  the  highest  judicial  functions  to  see  the  law  impar- 
tially administered,  and  to  prevent,  as  far  as  possible, 
all  improper,  extraneous  influences  from  finding  their 
way  into  the  jury  box.  And  when  opposing  counsel  ob- 
jected to  the  improper  language  employed,  and  called 
the  attention  of  the  court  to  it,  it  was  not  enough  that 
offending  counsel  replied,  ^Oh,  well,  I'll  take  it  back.' 
Such  remark  cannot  efface  the  impression.  The  court 
should  have  instructed  the  jury,  in  clear  terms,  that 
such  remarks  were  not  legitimate  argument,  and  that 
they  should  not  consider  anything  thus  said  in  their  de- 
liberations. Nothing  short  of  a  prompt,  emphatic  dis- 
approval of  such  line  of  argument,  and  that  from  the 
court  itself,  can  avert  the  probable  mischief. — Sullivan 
V.  State,  66  Ala.  48;  Cross  v.  State,  68  Ala.  476."  This 
quotation  is  strikingly  applicable  to  this  case. 

In  the  case  of  Florence,  etc,,  Co.  v.  Field,  104  Ala. 
471,  480,  16  South.  538,  540,  this  court,  commenting  on 
improper  remarks  of  counsel,  speaking  by  Justice  Har- 
alson, said :  "On  objection  raised  by  defendant's  coun- 
sel, the  court  said  the  objection  was  sustained,  and 
stated  to  counsel  making  the  remark  that  it  was  im- 
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proper,  whereupon  the  said  counsel  remarked,  *Well,  I 
withdraw  the  remark.'  There  was  no  exception  reserved 
by  defendant  to  this  remark  of  counsel,  nor  to  the  action 
of  the  court  upon  it.  Nor  is  it  made  the  basis  of  a 
motion  for  a  new  trial.  It  is,  however,  assigned  as 
error.  We  have  referred  to  it  to  state  that  the  reqiark 
was  calculated  to  seriously  prejudice  and  injure  the 
defendant  with  the  jury.  The  action  of  the  court  in 
excluding  it  was  very  mild,  and  not  a  suflFicient  antidote 
to  the  poison  that  had  been  injected  into  the  minds  of 
the  jury  by  the  use  of  such  language.  Verdicts  ought 
not  to  be  won  by  such  methods,  and  when  an  attorney, 
in  the  heat  of  debate,  goes  to  such  extraordinary  lengths 
generally  the  court  should  promptly  set  aside  any  ver- 
dict that  may  be  rendered  for  his  client.  The  repres- 
sive powers  of  a  court  to  prevent  such  departures  from 
legitimate  argument  of  a  cause  before  a  jury  should  be 
vigorously  applied.  No  mere  statement  that  it  is  out 
of  order  or  improper  can  meet  the  exigencies  of  the 
case.  Nothing  short  of  such  action  on  the  part  of  the 
court,  arid  a  clear  satisfaction  that  the  prejudice  natur- 
ally excited  by  the  use  of  such  language  had  been  re- 
moved from  the  minds  of  the  jury,  ought  ever  to  rescue 
a  case  from  a  new  trial  on  motion  of  the  party  against 
whom  rendered." 

In  the  case  of  Tannchill  v.  State,  159  Ala.  52,  48  South. 
622,  this  court,  speaking  through  Simpson,  J.,  said: 
"It  is  the  duty  of  the  court  to  see  that  the  defendant  is 
tried  according  to  the  law  and  the  evidence,  free  from 
any  appeal  to  prejudice  or  other  improper  motive;  and 
this  duty  is  emphasized  when  a  colored  man  is  placed 
upon  trial  before  a  jury  of  white  men.  Courts  in  some 
other  jurisdictions  have  held,  on  what  seems  to  be  good 
reason,  that  the  injury  done  by  such  remarks  cannot 
even  be  atoned  by  the  retraction  or  the  ruling  out  of  the 
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remarks;  but  at  least  it  is  error,  as  held  by  our  own 
courts,  for  such  remarks,  stating  facts  that  are  not  in 
evidence  before  the  jury,  to  be  allowed." 

In  the  case  of  Berry  v.  State,  10  Qa.  511,  522,  when 
the  question  was  raised  for  the  first  time  on  motion  for 
new  trial,  Lumpkin,  J.,  made  the  following  pungent  re- 
marks: "That  the  practice  complained  of  is  highly  re- 
prehensible, no  one  can  doubt.  It  ought,  in  every  in- 
stance, to  be  properly  repressed.  For  counsel  to  under- 
take by  a  side  wind  to  get  that  in  as  proof  which  is 
merely  conjecture,  and  thus  to  work  a  prejudice  in  the 
minds  of  the  jury,  cannot  be  tolerated.  Nor  ought  the 
presiding  judge  to  wait  until  he  is  called  on  to  inter- 
pose. For  it  is  usually  better  to  trust  to  the  discrimina- 
tion of  the  jury  as  to  what  is,  and  what  is  not,  in  evi- 
dence than  for  the  opposing  counsel  to  move  in  the 
matter.  For  what  practitioner  has  not  regretted  his 
untoward  interference,  when  the  counsel,  thus  inter- 
rupted, resumes:  *Yes,  gentlemen,  I  have  touched  a 
tender  spot ;  the  galled  jade  will  wince.  You  see  where 
the  shoe  pinches.' " 

In  the  case  of  East  Tennessee ^  Virginia  &  Georgia 
Railroad  Co,  v,  Carloss,  77  Ala.  443,  448,  this  court, 
through  SoMERViLLE,  J.,  said :  "As  the  case  is  sent  back 
for  a  new  trial  on  another  point,  we  need  not  consider 
whether  the  exception  was  properly  taken  so  as  to  raise 
this  question.  Circuit  judges  have  ample  power  to 
check  arguments  of  this  character  by  setting  aside  ver- 
dicts obtained  through  their  influence,  either  on  motion 
of  the  adverse  party  or  ex  mero  motu.  If  it  were  exer- 
cised more  freely  in  such  cases,  this  court  would  proba- 
bly be  troubled  with  reviewing  fewer  transgressions  of 
the  rule  to  which  we  have  above  referred." 

We  are  also  of  the  opinion  that  a  new  trial  should 
have  been  awarded  because  of  the  disqualification  of  the 
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juror  Taylor,  who  was  shown  to  be  boarding  at  the 
house  of  and  with  the  plaintiff  at  the  time  of  the  trial. 
He  was  either  the  guest,  the  tenant,  or  a  member  of  the 
household  of  the  plaintiff  at  the  time  of  the  trial,  either 
of  which  relations  would  disqualify  him  as  a  juror.  It 
was  not  disputed,  but  admitted,  that  this  fact  was  un- 
known to  the  defendant  or  its  attorney  at  the  time  of 
or  before  the  trial.  It  could  not  be  expected,  under  the 
circumstances  shown  in  this  case,  that  the  juror  would 
be  disinterested  and  unbiased  as  between  the  parties. 
Here  was  a  juror  whose  landlady  was  the  plaintiff,  and 
a  witness  at  the  trial,  insisting  that  this  defendant  had 
wrongfully  killed  her  husband  and  left  her  a  widow. 
It  would  have  been  inhuman  and  wholly  unnatural  that 
this  juror  could  be  entirely  uninfluenced  by  these  facts. 
The  trial  lasted  for  several  days,  and  he  was  rooming 
at  the  plaintiff's  house  and  home  during  this  time,  and 
had  been  doing  so  for  some  time  before  the  trial.  The 
plaintiff  certainly  knew  this  fact  before  and  at  the 
time  of  the  trial,  and  it  is  admitted  that  the  defendant 
did  not.  The  juror  or  the  plaintiff  should  have  dis- 
closed this  fact  to  the  court  or  to  the  defendant,  so  that 
the  juror  could  be  challenged  or  excused.  However 
honest  and  conscientious  the  juror  may  have  been,  he 
was  not  a  proper  juror  on  this  trial  under  his  existing 
environments.  Without  committing  ourselves  to  all 
that  Mr.  Proffatt  (Jury  Trial,  §  177,  p.  231)  says,  we 
quote:  "Social  or  business  relations  existing  between 
a  juror  and  a  party  to  the  suit  render  the  juror  incom- 
petent. As  when  the  juror  is  under  the  power  of  either 
party,  or  in  his  employment,  or  has  drunk  or  eaten  at 
his  expense,  since  the  commencement  of  the  action. 
Hence  the  relation  of  landlord  or  tenant  disqualifies.^^ 
Mr.  Thompson  (Trials,  vol.  1,  §  67,  p.  59),  says:  "That 
the  venireman  is  the  inferior  or  dependent  in  business 
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relations  of  the  opposite  party  to  the  suit  will  generally 
disqualify.  Thus,  if  he  is  his  surety,  and  the  rendition 
of  a  judgment  against  him  will  diminish  the  probability 
of  his  being  exonerated,  or  if  he  is  his  tenant,  although 
distress  for  rent  may  have  been  abolished,''  etc. 

While  it  has  been  held  that  the  fact  that  one  of  the 
parties  is  an  innkeeper  and  that  one  of  the  jurors  is 
stopping  at  his  inn  will  not  disqualify  him;  this  is 
quite  different  from  a  private  boarding  house,  such  as 
that  shown  in  this  case.  The  relation  shown  in  the  case 
at  bar  is  much  closer  than  that  between  ordinary  land- 
lord and  tenant,  or  between  the  landlord  and  a  mere 
patron  of  a  public  hotel.  The  distinction  between  a 
public  inn  or  hotel  and  a  boarding  house  is  well  pointed 
out  in  the  case  of  Foster  v.  State,  84  Ala.  452,  4  South. 
833,  where  it  is  said :  "An  ^inn'  is  a  house  of  entertain- 
ment for  travelers,  being  synonymous  in  meaning  with 
^hotel'  or  ^tavern.'  It  was  formerly  defined  to  mean  ^a 
house  where  a  traveler  is  furnished  with  everything 
which  he  has  occasion  for  while  upon  his  way.' — Thomp- 
son V,  Lacyy  3  B.  &  Aid.  283 ;  People  v.  Jones,  54  Barb. 
(N.  Y.)  311.  But  this  definition  has  necessarily  been 
modified  by  the  progress  of  time,  and  the  mutations  in 
the  customs  of  society  and  modes  of  travel  in  modem 
times.  An  inn,  however,  was  always,  and  may  now, 
when  unlicensed,  be  distinguished  from  a  boarding 
house,  the  guest  of  which  is  under  an  express  contract, 
at  a  certain  rate,  and  for  a  specified  time;  the  right  of 
selecting  the  guest  or  boarder  and  fixing  full  terms 
being  the  chief  characteristic  of  the  boarding  house,  as 
distinguished  from  an  inn,  etc. 

So,  in  the  case  of  City  of  Birmingham  v.  Birmmghum 
Waterworks  Company^  152  Ala.  310,  44  South.  582,  11 
L.  R.  A.  (N.  8.)  613,  the  distinction  is  drawn;  it  being 
there  said :    "The  public  house  is  for  the  entertainment 
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of  all  who  come  lawfully  and  pay  regularly.  The  board- 
ing house  is  for  the  accommodation  of  those  only  who 
are  accepted  as  guests  by  the  proprietor.  Such  an  estab- 
lishment is  as  much  a  private  house  as  if  there  were  no 
boarders.     *     *     *" 

"In  a  boarding  house,  the  guest  is  under  an  express 
contract,  at  a  certain  rate,  for  a  certain  period  of  time; 
but  in  an  inn  there  is  no  express  engagement.  The 
guest,  being  on  his  way,  is  entertained  from  day  to  day, 
according  to  his  business,  upon  an  implied  contract," 
etc. 

In  the  case  at  bar,  the  juror  was  not  only  a  tenant 
of  the  plaintiff,  but  a  member  of  her  household;  and  it 
is  wholly  improbable  that  he  could  have  been  indifferent 
to  the  result  of  the  suit.  His  testimony,  on  the  motion 
for  a  new  trial,  while  showing  that  he  was  not  in  favor 
of  returning  as  large  a  verdict  as  some  of  the  other 
jurors  favored,  yet  shows  that  he  resolved  his  doubts 
as  to  whether  the  case  was  made  out  in  favor  of  the 
plaintiff.  As  to  this,  he  says:  "Yes;  and  my  recollec- 
tion is  myself  and  two  other  gentlemen  were  the  lowest 
gentlemen  on  that  jury  for  a  verdict.  I  took  a  very 
firm  stand,  as  I  saw  the  case,  that  I  w^asn't  in  favor  of  an 
excessive  or  any  large  verdict;  in  my  mind,  there  was 
a  question  of  doubt  about  it,  and  I  was  willing  to  give 
plaintiff  the  benefit  of  it." 

We  are  of  the  opinion  that  the  trial  court  should  have 
granted  the  motion  for  a  new  trial,  and  that  it  was 
error  to  refuse  it. 

Reversed  and  remanded.  All  the  Justices  concur, 
save  DowDELL,  C.  J.,  not  sitting,  and  Mayfield,  J., 
'  who  dissents  as  to  the  question  of  wantonness  being  for 
the  jury. 
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Continental  Casualty  Co.  v.  Ogrburn. 

Action  on  Insurance  Policy. 

(Decided  November  23,  1911.     Rehearing  denied  February  15,  1912. 
57  South.  852.) 

1.  Insurance;  Policy;  Forfeiture  Clause. — The  rule  that  insurance 
coDti*act8  will  be  strictly  construed  against  the  insurer  should  be 
especially  followed  as  to  clauses  working  a  forfeiture. 

2.  Same;  Accident  Insurance;  Construction. — Parts  one  and  two 
of  the  policy  stated  and  it  is  held  that  a  death  loss  under  such 
policy  was  expressly  limited  to  an  injury  described  in  part  one, 
which  must  have  resulted  necessarily  and  solely  therefrom  within 
90  days  after  its  infliction,  and  hence,  an  objection  that  the  pro- 
visious  of  part  one  were  inapplicable  in  case  of  loss  by  death,  cannot 
be  sustained. 

3.  Same;  At  Once;  Immediately. — Where  the  policy  owner  is  Insured 
against  bodily  injuries  caused  through  external,  violent  and  purely 
accidental  means,  causing  at  once  and  continuously  after  the  acci- 
dent total  inability  to  engage  in  any  and  every  labor  or  occupation, 
etc.,  the  term,  "at  once'  or  "immediately"  must  be  construed  as 
adverbs  of  time  and  not  causation,  and  are  not  intended  to  mean 
reasonable  time,  but  rather  presently  or  without  any  substantial 
interval  between  the  accident  and  the  disability. 

4.  Same;  Proof  of  Loss;  Waiver. — Where  preliminary  proofs  of 
loss  are  presented  in  due  time  to  the  insurer,  defects  therein  may 
be  waived  by  failure  to  object  to  them  on  that  ground,  or  by 
refusing  to  pay  for  any  reasons  other  than  defects  in  the  proof. 

5.  Appeal  and  Error;  Joint  Assignment ;  Review. — T'nless  sustain- 
able on  all  grounds,  a  Joint  assignment  of  error  will  be  overruled. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  Lula  Ogbuin  against  the  Continental  Cas- 
ualty Company  on  an  accident  and  death  policy.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Plea  6,  after  quoting  part  1  of  the  contract  as  set  out 
in  the  opinion,  avers  that  the  insured  did  not  receive 
personal  bodily  injuries  which  caused  at  once  and  con- 
tinuously after  the  accident  a  total  inability  to  engage 
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in  any  and  every  labor  or  occupation.  The  demurrers 
to  this  plea  were  that  it  is  not  shown  that  the  provis- 
ions referred  to  would  be  operative  in  case  of  loss  by 
death.  It  is  affirmatively  shown  in  said  plea  that  the 
provision  therein  set  out  is  not  applicable  in  the  case  of 
death.  Plea  4  sets  out  the  policy  requirement  as  to 
proof  of  injury,  fatal  or  nonfatal,  and  avers  a  failure  to 
comply  therewith,  with  the  further  averment  of  the 
clause  of  strict  compliance  in  said  policy.  The  third 
replication  to  this  plea  sets  up  a  waiver  of  the  benefit 
of  this  provision,  in  that  there  was  an  absolute  denial 
of  liability,  on  the  ground  that  the  insured  died  of  a 
disease,  and  not  as  the  result  of  an  accident.  The  sev- 
enth replication  sets  up  that  proof  of  death  was  made, 
and  no  objection  was  ever  made  to  the  sufficiency  of 
such  proof,  but  that  the  proof  was  retained  without  ob- 
jection made  within  a  reasonable  time. 

Charles  A.  Calhoun,  Manton  Mavbrick,  and  M.  P. 
Cornelius,  for  appellant.  The  court  erred  in  sustain- 
ing demurrers  to  plea  6. — Aetna  L.  /.  Co.  v.  Luster,  153 
Ala.  63;  U,  S,  H.  &  A.  Co.  v.  Veitch,  161  Ala.  631.  The 
court  erred  in  overruling  defendant's  demurrer  to  repli- 
cations 3  and  7.— Cent.  C.  L  Co.  v.  Gates,  86  Ala.  569; 
McKemie  v.  Forbes  P.  Co.,  155  Ala.  261.  The  court 
erred  in  denying's  defendant's  motion  to  exclude  the 
evidence  and  direct  a  verdict  for  defendant  on  the 
ground  that  plaintiff  had  failed  to  sustain  her  allega- 
tion that  final  proofs  were  filed  on  Sept.  13th,  and  on 
account  of  her  total  failure  to  show  compliance  with 
the  proof  requirements  of  the  policy. — Lee  v.  DeBarde- 
laben  C.  d  I.  Co.,  102  Ala.  628 ;  Ala.  Nat.  Bank  v.  Hah 
sey,  109  Ala.  197.  It  is  the  duty  of  the  court  to  con- 
strue all  writings  introduced  in  evidence. — Ga.  H.  I.  Co. 
V.  Allen,  119  Ala.  436.    Mere  silence  on  the  part  of  the 
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insurer  is  not  sufficient  to  constitute  a  waiver  and  does 
not  constitute  a  fraud  on  plaintiff. — 1  Cyc.  279;  Cent 
C.  L  Co.  V.  Gates,  supra.  Counsel  discuss  the  action  of 
the  court  in  overruling  motion  for  new  trial  with  cita- 
tion of  authority. 

Riddle,  Ellis,  Riddle  &  Prubt,  and  Black  &  Davis, 
for  appellee.  A  joint  assignment  is  not  sustained  un- 
less all  parts  thereof  are  good. — A.  G.  S.  v.  Clarke,  145 
Ala.  466.  Part  1  has  no  application  to  an  injury  caus- 
ing death  in  so  far  as  total  inability  to  work  is  con- 
cerned.— 4  Cooley  on  Ins.  3170;  19  Fed.  63;  99  N.  W. 
672 ;  Richard  on  Ins.  548.  Denial  of  liability  on  grounds 
other  than  lack  of  proof  is  a  waiver  of  the  right  to  de- 
mand proof. — Ga.  Home  v.  Allen,  128  Ala.  451 ;  Fire- 
man^s  I.  Co.  v.  Crandall,  33  Ala.  9.  Where  the  proofs 
furnished  are  imperfect  and  are  held  by  the  insurer  for 
an  unreasonable  length  of  time  without  objection,  or 
without  demanding  fuller  and  more  perfect  proof,  it 
will  constitute  a  waiver. — Acme  I.  Co.  v.  Adler,  71  Ala. 
526 ;  Fire  I.  Co.  v.  Felrath,  77  Ala.  200 ;  Royal  I.  Co.  v. 
Taber,  124  Ala.  681;  68  L.  R.  A.  285;  45  Atl.  111.  The 
evidence  of  waiver  established  replications  3  and  6. — 
Authorities  supra. 

ANDERSON,  J. — "Insurance  policies  are  framed  by 
insurance  companies  with  great  care  and  caution,  with 
a  view  of  limiting  their  liability  as  much  as  possible; 
and  in  most  cases  impose  conditions  and  duties  on  the 
assured,  to  be  performed  with  marked  particularity. 
They  should  be  and  are  liberally  construed  in  favor  of 
the  assured,  which  conditions  and  provisions  are  strict- 
ly construed  against  the  insurer." — Piedmont  Co.  v. 
Young,  58  Ala.  486,  29  Am.  Rep.  770.  And  this  rule  is 
especially  followed  in  dealing  with  forfeiture  clauses  of 
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insurance  contracts. — Equitable  Co.  v.  Oolson,  159  Ala. 
508,  48  South.  1034.  On  the  other  hand,  courts  are  not 
at  liberty  to  make  new  contracts  for  parties,  and  where 
the  language  is  unambiguous,  and  but  one  reasonable 
construction  of  the  contract  is  possible,  the  court  must 
expound  it  as  made,  however  hard  it  may  operate  on 
the  parties;  for  in  contracts  of  insurance,  as  in  other 
contracts,  the  rights  of  the  parties  are  determined  by 
the  terms  of  the  instrument  as  far  as  they  are  lawful. 
—1  Encyc.  L.  &  P.  323. 

Part  1  of  the  contract  in  question,  being  the  insuring 
clause  for  accident,  says:  "If  the  insured  while  thia 
policy  is  in  force  shall  receive  personal  bodily  injury 
(suicide  sane  or  insane  not  included)  which  is  effected 
directly  and  independently  of  all  other  causes  through 
external,  violent  and  purely  accidental  means,  and 
which  causes  at  once  and  continuously  after  the  acci- 
dent total  inability  to  engage  in  any  and  every  labor  or 
occupation,  the  company  will  pay  indemnity  for  loss  of 
life,  limb,  limbs,  sight  or  time  resulting  therefrom.'^ 
Part  2,  in  fixing  the  compensation  for  loss  of  life,  limb,^ 
etc.,  says :  "If,  within  ninety  days  from  the  date  of  the 
accident,  any  one  of  the  following  losses  shall  result 
necessarily  and  solely  from  such  injury  as  is  described 
in  part  1,  the  company  will  pay  subject  to  the  provis- 
ions of  part  6."  It  then  proceeds  to  fix  the  sum  for 
loss  of  life,  limbs,  etc.  It  must  be  observed  that  the 
death  loss  is  expressly  referable  to  such  injury  as  is  de- 
scribed in  part  1,  and  which  must  have  resulted  neces- 
sarily  and  solely  therefrom,  and  within  90  days  after 
the  infliction  of  same;  that  is,  the  assured  must  have 
sustained  an  injury,  through  external,  violent,  and  pure- 
ly accidental  means,  and  which  cause  at  once  and  con- 
tinuously after  the  accident  total  inability,  etc.,  and  hi& 
death  must  have  resulted  within  90  days  from  such  an 
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accident  so  sustained  in  order  to  entitle  the  beneficiary 
to  tlie  death  claim  as  provided  by  part  2.,  Plea  6  is 
couched  in  the  language  of  the  policy  contract,  and  the 
demurrers,  which  make  the  point  that  the  accident  as 
described  in  part  1  has  no  application  to  the  death  fea- 
ture of  the  contract,  should  have  been  overruled,  and 
the  trial  court  committed  reversible  error  in  sustaining 
same.  In  the  case  of  Rorick  v.  Railway  Officials,  191 
Fed.  63,  55  C.  C.  A.  369,  the  court  held  that  the  death 
clause  of  the  policy  was  not  controlled  by  the  clause 
defining  the  nature  and  character  of  the  accident, 
though  there  is  a  strong  dissenting  opinion  by  Gilbert, 
C.  J.  Whether  this  case  is  sound  or  not,  it  can  be  dif- 
ferentiated from  the  case  at  bar  as  the  death  clause 
there  provided  for  "loss  of  life,  occurring  within  ninety 
days  from  the  date  of  the  accident  causing  the  fatal  in- 
jury,'' and  did  not  refer  to  the  part  of  the  policy  defin- 
ing the  accident  or  requiring  that  death  should  result 
necessarily  and  solely  from  such  injury  as  so  described, 
as  does  the  policy  contract  in  question.  As  to  the  mean- 
ing of  the  injury  as  described,  this  would  arise  upon  a 
construction  of  the  plea,  as  it  is  couched  in  the  lan- 
guage of  the  contract  and  was  not  subject  to  the  plain- 
tiff's demurrer. 

It  is  sufficient  to  say  that  the  terms  "at  once"  and 
"immediately,"  as  used  in  the  accident  policies,  in  deal- 
ing with  the  nature  and  character  of  the  disability,  have 
been  construed  by  a  majority  of  the  courts  as  adverbs 
of  time  and  not  causation,  and  that  they  do  not  mean  a 
reasonable  time,  but  mean  presently  or  without  any  sub- 
stantial interval  between  the  accident  and  the  disabili- 
ty.— 1  Encyc.  L.  &  P.  332 ;  Cooley's  Briefs  on  Insurance, 
vol.  4,  pp.  3168,  3169 ;  Williams  v.  Preferred  Ass%  91 
Ga.  698,  17  S.  E.  982;  Vess  v.  United  Society,  120  Ga. 
411,  47  S.  E.  942;  Pepper  i\  Order  of  America,  113  Ky. 
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918,  69  S  .W.  956;  Merrill  €.  Travelers'  Co,,  91  Wis. 
329,  64  N.  W.  1039 ;  Preferred  Aas'n  v.  Jones,  60  111. 
App.  106;  Ritter  v.  Accident  Ass'n,  185  Pa.  90,  39  Atl. 
1117;  Pac,  Mutual  Co,  v.  Branham,  34  Ind.  App.  243,  70 
N.  E.  174. 

"It  has  been  held  by  this  and  other  courts  that  where 
the  preliminary  proofs  of  loss  are  presented  to  the  in- 
surer in  due  time,  and  they  are  defective  in  any  particu- 
lar, these  defects  may  be  waived  in  either  of  two  modes : 
First,  by  a  failure  of  the  insurer  to  object  to  them  on 
any  ground,  within  a  reasonable  time  after  receipt;  in 
other  words,  by  undue  length  of  silence  after  presenta- 
tion. And,  second,  by  putting  their  refusal  to  pay  on 
any  other  special  ground  than  such  defect  of  proof.  The 
reason  is  that  fair  dealing  entitles  the  assured  to  be  ap- 
prised of  such  defect,  so  that  he  may  have  an  opportu- 
nity to  remedy  it  before  it  is  too  late." — Central  Ins.  Co. 
V.  Oates,  86  Ala.  568,  6  South.  84,  11  Am.  St.  Rep.  67, 
and  cases  there  cited.  Replications  3  and  7  to  plea  4 
seem  to  conform  to  the  above-quoted  authority  and  were 
not  subject  to  the  defendant's  demurrers  which  were 
properly  overruled  by  the  trial  court.  Moreover,  the 
assignment  of  error  as  to  said  replications  was  joint, 
and  the  trial  court  could  not  be  reversed  unless  both  of 
.  them  were  subject  to  the  demurrers. — A.  G.  S.  R.  Co.  v. 
Clarke,  145  Ala.  460,  39  South.  816.  Nor  can  we  say 
that  the  trial  court  erred  in  refusing  the  general  charge 
for  the  defendant,  upon  the  theory  that  the  plea  was 
proven  and  the  plaintiff  failed  to  prove  said  replica- 
tions. The  plaintiff  addressed  a  letter  to  the  defendant 
dated  September  9th,  which  was  received  within  30  days 
after  the  death  of  the  insured,  informing  it  of  the 
claim,  death  of  the  insured,  and  the  cause  of  same, 
which  was  treated  with  sUence.  Then,  too,  the  defend- 
ant, on  September  21st  (after  receipt  of  her  letter  and 
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within  30  days  after  the  death  of  her  husband),  wrote 
her,  making  no  allusion  to  said  defective  proof  sent 
them  or  to  her  demand,  settling  with  her  on  the  disease 
rather  than  accident  basis,  and  demanding  a  surrender 
of  the  policy.  The  jury  could  well  infer  a  refusal  to 
pay  the  death  claim,  not  for  failure  to  furnish  the  re- 
quisite proof,  but  upon  the  ground  that  the  death  of  the 
assured  resulted  from  disease  and  not  from  accident. 

Since  this  case  must  be  reversed,  it  is  needless  for  us 
to  determine  whether  or  not  the  trial  court  erred  in  re- 
fusing a  new  trial  because  the  verdict  was  palpably  con- 
trary to  the  great  weight  of  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept McClellan,  J.,  not  sitting. 


Shows  V.  Stelner,  Lobman  &  Frank. 

Action  on  Guaranty. 

(Decided  November  30,  1911.    Rehearing  denied  February  15,  1912. 
57  South.  700.) 

1.  Ouaranty;  Validity;  Acceptance. — Although  notice  of  the  ac- 
ceptance of  a  mere  proposed  guaranty  is  necessary,  no  further  ac- 
ceptance was  required  where  a  guaranty  contract,  completely  exe- 
cuted by  the  parties,  recited  that  the  sellers  agreed  to  extend  certain 
credit  to  the  buyers,  and  that  the  guarantor,  In  consideration  of  a 
named  sum  In  hand  paid,  guaranteed  the  payment  of  a  certain  part 
of  the  proposed  indebtedness. 

2.  Same;  Order  of  Signing, — Where  the  guaranty  stated  on  Its 
face  that  It  was  a  continuing  guaranty  for  twelve  months  and 
showed  that  the  proposal  proceeded  from  the  creditors  to  the  guar- 
antor, the  order  In  which  the  parties  signed  It  was  not  material  to 
its  vaUdlty. 

3.  Same;  Consideration. — Where  a  guaranty  contract  for  the 
payment  of  a  proposed  indebtedness  of  $1,000  recited  on  Its  face 
that  it  was  made  in  consideration  of  the  sum  of  $5  In  hand  paid. 
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the  receipt  of  which  was  acknowledged,  It  was  immaterial  that  the 
consideration  was  not  actually  paid. 

4.  Same;  Remedy  of  Creditor;  Compromise  of  Indebtedness. — 
Where  the  contract  sued  on  provided  that  the  creditor  could  com- 
l)ound  the  indebtedness  with  the  principal  debtor  without  in  any 
way  affecting  the  guaranty,  a  plea  by  the  guarantor  setting  up  a 
compromise  whereby  the  principal  debtor  was  released,  but  not  al- 
leging specifically  that  the  guarantor  was  thereby  released,  was 
insufficient. 

5.  Same;  Instructions, — A  compromise  between  the  creditor  and 
the  principal  debtor  without  any  agreement  that  it  affect  the  guar- 
anty would  not  extinguish  the  guarantor's  liability,  where  the 
contract  provided  that  the  creditor  and  debtor  could  compound  the 
indebtedness  without  in  any  way  affecting  the  guaranty. 

6.  Same;  Issue  for  Jury. — Where  the  complaint,  in  an  action  on  a 
guaranty,  averred  that  the  creditor  extended  credit  to  the  accom- 
modated parties  as  stipulated  in  the  guaranty,  and  the  evidence  for 
the  defendant  was  that  the  creditor  failed  and  refused  to  extend 
the  credit  for  the  full  amount  named,  the  issue  thus  raised  was  one 
for  the  jury. 

8.  Alteration  of  Instruments;  Filling  Blanks;  Guaranty. — W^here 
a  guarantor  signed  a  contract  guaranteeing  the  payment  of  an  in- 
debtedness contracted  with  a  certain  firm,  and  a  space  was  left 
for  the  Insertion  of  the  name  of  such  firm,  which  was  then  not 
exactly  known,  the  subsequent  Insertion,  by  the  creditor,  of  the  firm 
name  as  intended  was  not  a  material  alteration  of  the  contract. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Action  by  Steiner,  Lobman  &  Frank  against  T.  W. 
Shows,  on  a  guaranty.  Judgment  for  plaintiff  on  a  di- 
i*ected  verdict,  and  defendant  appeals.  Reversed  and 
remanded. 

P.  B.  Bricken%  and  Tyson^  Wilson  &  Martin^  for  ap- 
pellant. An  undertaking  of  guaranty  is  primarily  an 
offer,  and  does  not  become  a  binding  obligation  until  its 
acceptance,  and  notice  of  acceptance  given  to  the  guar- 
antor.— 1  Brandt  on  Suretyship,  sec.  205  and  note  20; 
20  Cyc.  1404,  and  note  48.  The  guarantor  was  released 
and  the  fact  that  it  was  not  in  writing  was  wholly  with- 
out merit. — Hand  L.  Co,  v.  Hall,  147  Ala.  561.  One 
partner  may  execute  a  release  of  the  partnership  debt. 
— 30  Cyc.  500,  note  60;  Pearson  v.  Hooker,  3  Am.  Dec. 
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468.  If  the  controversy  was  between  plaintiff  and  the 
principal  debtors,  it  would  be  entirely  competent  for 
the  latter  to  show  the  true  consideration  although  dif- 
ferent from  that  recited. — Henry  v.  Murphy,  54  Ala. 
246.  The  guarantor  was  not  bound  by  any  of  the  re- 
citals in  the  deed  of  assignment,  as  he  was  in  no  way 
connected  with  it,  and  hence,  could  set  up  the  release 
and  establish  its  terms  by  parol  testimony. — B,  &  A. 
Mtg,  Co,  V.  Cody,  135  Ala.  622 ;  Robinson  r.  Moscly,  93 
Ala.  70.  The  contract  of  release  was  a  valid  and  bind- 
ing one. — Singleton  v,  Thomas,  73  Ala.  208;  Henry  v. 
Murphy,  supra;  6  A.  &  E.  Enc.  of  Law,  737;  9  Cyc.  311. 
Counsel  discuss  assignments  of  error  relative  to  evi- 
dence and  charges,  but  without  further  citation  of  au- 
thority. 

Powell  &  Hamilton,  for  appellee.  The  contract  of 
guaranty  is  absolute  on  its  face,  and  is  shown  to  have 
been  executed  by  both  parties,  and  hence,  the  court  was 
without  error  in  sustaining  demurrers  to  defendant's 
pleas  1  to  10. — Scharfenburg  v.  New  Decatur,  155  Ala. 
654,  and  cases  there  cited.  If  the  contract  had  been 
signed  by  only  one  party,  but  had  been  accepted  and 
acted  on  by  the  other  party,  it  is  just  as  binding  as  if 
signed  by  both. — Whatley  v.  Reese,  128  Ala.  505;  Moo- 
ten  V.  L.  d  N.,  128  Ala.  544.  Having  admitted  receipt 
of  the  consideration  expressed,  it  is  immaterial  whether 
it  had  been  received. — Omar  v.  Boyer,  89  Ala.  278;  104 
U.  S.  167 ;  9  Cyc.  718.  No  notice  of  acceptance  was  nec- 
essary under  these  conditions. — 104  U.  S.  167;  Leftko- 
vitch  V.  First  Nat  Bank,  152  Ala.  521.  Where  one  signs 
a  paper  and  leaves  a  blank  with  the  intention  that  the 
blank  be  filled  by  the  other  party,  this  will  not  consti- 
tute a  material  alteration. — 9  Cyc.  302.  The  court 
properly  sustained  demurrers  to  pleas  11,  12,  E  and  F. 
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— Singleton  v.  Thomas,  73  Ala.  207 ;  Crass  v,  Scruggs  d 
Co.,  115  Ala.  269;  Bank  of  Mobile  v,  if.  d  0.,  69  Ala. 
311 ;  17  Cyc.  661.  Pleas  A  and  C  were  not  sustained  by 
the  evidence. 

MAYFIELD,  J. — This  is  an  action  on  a  contract  of 
guaranty,  which  contract  was  in  writing,  and  was  as 
follows : 

^'Agreement  of  Guaranty.  The  State  of  Alabama, 
Montgomery  County: 

"This  agreement,  made  this  the  17th  day  of  October, 
1907,  by  and  between  Steiner,  Lobman  &  Frank,  a  part- 
nership, engaged  in  the  wholesale  dry  goods  and  notion 
business,  at  Montgomery,  Alabama,  of  the  one  part,  and 
T.  W.  Shows,  of  Luverne,  Alabama,  of  the  other  part, 
witnesseth :  That  whereas;  the  said  Steiner,  Lobman  & 
Frank  have  agreed  to  supply  the  firm  of  Beall  &  Funda- 
burk,  from  time  to  time,  in  the  course  of  trade,  with 
merchandise,  on  credit,  to  the  extent  of  twenty-five 
hundred  ($2,500.00)  dollars,  for  a  period  of  twelve 
(12)  months  from  this  date,  provided  the  said  Shows 
will  enter  into  this  agreement  of  guaranty;  and  where- 
as, the  said  T.  W.  Shows  is  willing  to  become  guarantor 
to  the  said  Steiner,  Lobman  &  Frank,  upon  a  line  of 
credit  extended  to  the  said  Beall  &  Fundaburk,  as  here- 
inafter provided:  Now,  therefore,  in  consideration  of 
the  premises  and  the  sum  of  five  ($5.00)  dollars,  by  the 
said  Steiner,  Lobman  &  Frank  to  the  said  T.  W.  Shows 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged by  the  said  Shows,  the  said  T.  W.  Shows  does 
hereby  guarantee  unto  the  said  Steiner,  Lobman  & 
Frank,  the  payment,  to  the  extent  of  one  thousand 
($1,000.00)  dollars  of  any  indebtedness  which  the  said 
Beall  &  Fundaburk  may,  from  time  to  time,  owe  the 
said  Steiner,  Lobman  &  Frank,  during  the  continuance 
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of  this  guaranty.  It  is  agreed  that  the  guaranty  here- 
by given  is  a  continuing  guaranty  for  twelve  (12) 
months  from  the  date  of  this  instrument,  and  that  the 
said  Steiner,  Lobman  &  Frank  may  grant  time,  or  other 
indulgence,  or  compound  with,  or  take  additional  se- 
curity from  the  said  Beall  &  Fundaburk,  or  extend 
credit  to  the  said  Beall  &  Fundaburk  in  excess  of  twen- 
ty-five hundred  (|2,500.00)  dollars,  without,  in  any 
way,  affecting  this  guaranty.  In  witness  whereof,  the 
said  parties  to  this  contract  have  hereunto  set  their 
)iands,  the  year  and  day  first  above  written.  [Signed] 
Steiner,  Lobman  &  Frank.     [Signed]  T.  W.  Shows." 

The  complaint  as  last  amended  contained  three 
counts.  The  first  and  second  declared  upon  the  con- 
tract, which  was  set  out  in  full,  and  the  third  on  the 
common  counts,  which  last  count  need  not  be  consid- 
ered. Demurrers  to  the  complaint  being  overruled,  the 
defendant  filed  a  great  number  of  special  pleas,  includ- 
ing one  of  non  est  factum.  Demurrers  were  sustained 
to  most  of  these  pleas,  and  the  trial  was  had  upon  pleas 
1,  2,  13,  14,  A,  and  C,  and  two  special  replications  to 
pleas  A  and  C,  which  replication  it  is  unnecessary  to 
notice.  Assignments  of  error  from  1  to  21,  inclusive, 
go  to  the  sustaining  of  demurrers  to  special  pleas  from 
3  to  10,  and  to  pleas  B  and  15. 

The  defenses  attempted  to  be  set  up  in  the  pleas,  in 
varying  forms,  may  be  reduced  to  three,  which  were: 
First,  that  defendant  had  had  no  notice  of  the  accept- 
ance of  the  guaranty  by  the  plaintiffs;  second,  that  the 
contract,  when  signed  by  defendant,  contained  blanks 
which  were  afterwards  filled  in,  such  after  filling  in 
constituting  an  alteration  of  the  contract;  third,  that 
there  was  not  sufficient  consideration  to  support  the  con- 
tract, in  that  the  defendant  did  not  actually  receive  the 
recited  consideration  of  $5,  and  had  no  notice  of  plain- 
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tiffs'  acceptance  of  the  guaranty,  nor  of  their  furnish- 
ing the  credit,  so  as  to  make  it  a  binding  contract. 

None  of  these  numerous  pleas,  to  which  demurrers 
were  sustained,  was  good.  The  three  defenses  attempt- 
ed to  be  set  up  in  them  were  not  availing  in  this  action. 
It  is  very  true  that  notice  of  acceptance  by  the  guar- 
antee of  a  mere  proposed  guaranty,  such  as  a  letter  of 
credit,  is  necessary  to  make  the  undertaking  binding 
upon  the  guarantor ;  but  it  is  equally  true  and  well  set- 
tled that  no  formal  or  further  acceptance  is  necessary 
where  the  guaranty,  as  in  this  case,  is  a  bilateral  con- 
tract, completely  executed  by  both  parties,  reciting  on 
its  face  that  it  is  executed  upon  a  recited,  even  though 
nominal,  consideration. 

The  two  rules  are  well  settled  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Davis  v.  Wells ^  104 
U.  S.  159,  26  L.  Ed.  686.  It  is  there  said:  ''In  Adams 
V.  Jones,  12  Pet.  207,  213  [9  L.  Ed.  1058]  Mr.  Justice 
Story,  delivering  the  opinion  of  the  court,  said :  *And 
the  question  which,  under  this  view,  is  presented  is 
whether,  upon  a  letter  of  guaranty,  addressed  to  a  par- 
ticular person  or  to  persons  generally,  for  a  future 
credit  to  be  given  to  the  party  in  whose  favor  the  guar- 
anty is  drawn,  notice  is  necessary  to  be  given  to  the 
guarantor  that  the  person  giving  the  credit  has  accept- 
ed or  acted  upon  the  guaranty  and  given  the  credit  on 
the  faith  of  it.  We  are  all  of  the  opinion  that  it  is  nec- 
essary ;  and  this  is  not  now  an  open  question  in  this 
court,  after  the  decisions  which  have  been  made  in  Rus- 
sell V.  Clark,  7  Cranch,  69  [3  L.  Ed.  271] ;  Edmondstan 
V,  Drake,  5  Pet.  624  [8  L.  Ed.  251] ;  Douglass  v.  Rey- 
nolds, 7  Pet.  113  [8  L.  Ed.  626] ;  Lee  v.  Dick,  10  Pet. 
482  [9L.  Ed.  503],  etc.'" 

But  it  is  further  on,  in  the  same  opinion,  said :  "If 
the  guaranty  is  made  at  the  request  of  the  guarantee,  it 
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then  becomes  the  answer  of  the  guarantor  to  a  proposal 
made  to  him,  and  its  delivery  to  or  for  the  use  of  the 
guamntee  completes  the  communication  between  them 
and  constitutes  a  contract.  The  same  result  follows, 
as  declared  in  Wildes  v.  Savage,  supra  [1  Story,  22, 
Fed.  Cas.  No.  17,653],  where  the  agreement  to  accept 
is  contemporaneous  with  the  guaranty,  and  constitutes 
its  consideration  and  basis.  It  must  be  so  wherever 
there  is  a  valuable  consideration,  other  than  the  ex- 
pected advances  to  be  made  to  the  principal  debtor, 
which,  at  the  time  the  undertaking  is  given,  passes  from 
the  guarantee  to  the  guarantor,  and  equally  so  where 
the  instrument  is  in  the  form  of  a  bilateral  contract,  in 
which  the  guarantee  binds  himself  to  make  the  con- 
templated advances,  or  which  otherwise  creates,  by  its 
I'ecitals,  a  privity  between  the  guarantee  and  the  guar- 
antor; for  in  each  of  these  cases  the  mutual  assent  of 
the  parties  to  the  obligation  is  either  expressed  or  nec- 
essarily implied." 

Such  were  the  undisputed  facts  in  this  case,  appear-  i/ 
ing  on  the  face  of  the  complaint.  The  guaranty,  which 
was  set  out  in  the  complaint,  recited  that  the  proposal 
came  from  the  guarantees  to  the  guarantor,  and  was 
accepted  by  him  upon  a  recited  consideration  of  f  5 
paid,  and  of  the  proposed  credit  of  f  2,500,  to  be  extend- 
ed to  and  for  the  benefit  of  a  third  party  named  therein. 

Moreover,  this  was  a  continuing  contract  of  guaranty 
for  the  term  of  one  year;  such  being  expressly  declared 
in  the  contract.  It  was  therefore  wholly  immaterial 
who  signed  the  contract  first,  or  what  was  the  order  in 
which  the  parties  signed  it.  Hence  the  pleas,  setting 
up  the  fact  that  the  contract  was  signed  by  defendant 
first,  and  that  he  did  not  know  that  plaintiffs  had 
signed  it,  were  immaterial;  it  being  shown  on  the  face 

24—176 
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of  the  contract  that  the  proposal  proceeded  from  the 
guarantees  to  the  guarantor. 

It  was  likewise  immaterial  that  the  recited  consider- 
ation of  f  5  was  not  actually  paid,  as  recited.  This  same 
question  was  also  disposed  of  in  the  cited  case  of  Davis 
V.  Wells,  supra,  104  U.  S.  167,  168,  26  L.  Ed.  686,  in 
which  the  court  said :  "It  is  not  material  that  the  ex- 
pressed consideration  is  nominal.  That  point  was 
made,  as  to  a  guarantee,  substantially  the  same  as  this, 
in  the  case  of  Lawrence  v.  McCalmont,  2  How.  426,  452 
[11  L.  Ed.  326],  and  was  overruled.  Mr.  Justice  Story 
said :  "The  guarantor  acknowledged  the  receipt  of  the 
f  1,  and  is  now  estopped  to  deny  it.  If  she  has  not  re- 
ceived it,  she  would  now  lie  entitled  to  recover  it. 
A  valuable  consideration,  however  small  or  nomi- 
nal, if  given  or  stipulated  for  in  good  faith,  is, 
in  the  absence  of  fraud,  sufficient  to  support  an  ac- 
tion an  any  parol  contract;  and  this  is  equally 
true  as  to  contracts  of  guaranty  or  as  to  other  con- 
tracts. A  stipulation  in  consideration  of  |1  is  just  as 
effectual  and  valuable  a  consideration  as  a  larger  sum 
stipulated  for  or  paid.'  " 

There  was  nothing  in  the  pleas  which  attempted  to 
allege  an  alteration  by  the  filling  in  of  the  blanks.  If 
the  facts  set  up  in  such  pleas  were  true,  they  showed 
that  the  defendant  was  bound  by  the  contract  when  the 
blanks  were  filled  in.  The  blank  to  be  filled  in  was 
wholly  immaterial  to  the  contract;  the  engagement 
would  have  been  binding  with  the  blank  remaining,  as 
it  was,  merely  a  blank  for  the  name  of  the  partnership 
to  which  the  goods  wei*e  to  be  furnished.  The  partners 
were  known,  but  the  exact  name  of  the  partnership  had 
not  been  agreed  upon ;  and  when  it  was  agreed  upon  it 
was  inserted  in  the  blank  space.  This  was  fully  under- 
stood by  all  the  parties.    The  defendant,  by  signing  the 
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contract  in  that  condition,  authorized  the  holder  to  fill 
in  this  blank  when  the  facts  were  known;  and  hence  it 
was  as  binding  upon  him,  as  a  contract,  as  if  the  name 
had  been  inserted  in  the  blank  space  when  he  affixed  his 
signature. 

"1.  There  are  two  general  rules  which  apply  to  the 
law  as  to  filling  in  blanks  in  written  instruments: 
First,  no  one  can  found  a  title  upon  a  forgery  (7  C.  B. 
Eng.  448;  30  L.  J.  C.  P.  117) ;  second,  'where  a  man  has 
willfully  made  a  false  assertion  calculated  to  lead  oth- 
ers to  act  upon  it,  and  they  have  done  so  to  their  preju- 
dice, he  is  forbidden,  as  against  them,  to  deny  that  as- 
sertion' (31  L.  J.  Ex.  436).  It  has  been  held  that  a 
deed  or  bond  containing  blanks  delivered  to  the  gran- 
tor's agent  may  subsequently  be  filled  up  and  effe<*tual- 
ly  delivered  by  him. — [Gibbs  d  Labuzan  v.  Frost  d 
Dickinson]  4  Ala.  720;  [Duncan  v,  Hodges,  4  McCord 
(S.  C.)  239]  17  Am.  Dec.  734;  [Reed  v,  Morton,  24  Neb. 
760,  40  N.  W.  282]  1  L.  R.  A.  736  [8  Am.  St.  Rep.  247]." 

"3.  It  has  been  said  by  the  Supreme  Court  of  the 
United  States :  *  We  agree  that  by  signing  and  acknowl- 
edging the  deed  in  blank,  and  delivering  it  to  an  agent 
with  expressed  or  implied  authority  to  fill  up  the  blank, 
perfects  the  conveyance,  and  its  validity  cannot  well  be 
doubted.'— [Drwry  v.  Foster]  2  Wall.  24  [7  L.  Ed. 
780]."— 6  Mayf.  Dig.  86. 

Pleas  11,  12,  E,  and  F,  which  attempted  to  set  up  a 
compromise  of  the  indebtedness  due  from  Beall  &  Fun- 
dalmrk  to  plaintiffs  for  which  defendant  was  guarantor, 
were  not  sufficient,  and  demurrers  thereto  were  proper- 
ly sustained.  Under  this  particular  guaranty,  it  was 
necessary  for  such  pleas  to  allege  that  the  defendant 
was  thereby  released ;  it  was  not  sufficient  to  allege  that 
the  principal  debtor  was  released,  because  the  guaranty 
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expressly  authorized  plaintiffs  to  compound  with  the 
debtors,  without  affecting  the  guaranty. 

Construing  the  pleas  most  strongly  against  the  plead- 
er, defendant  was  not  released  by  such  general  assign- 
ment by  the  debtor.  We  are  of  the  opinion,  however, 
that  the  court  erred  in  giving  the  affirmative  charge  for 
the  plaintiffs,  under  the  evidence  shown  by  this  record, 
and  upon  the  issues  on  which  the  trial  was  had. 

The  contract  of  guaranty  upon  which  this  suit- was 
brought  was,  as  before  stated,  a  bilateral  undertaking, 
signed  by  both  the  guarantees  and  the  guarantor.  The 
undertaking  on  the  part  of  the  guarantees  was,  that 
they  would  extend  a  line  of  credit  to  Beall  &  Funda- 
burk,  to  the  amount  of  $2,500,  during  the  next  year,  in 
consideration  that  defendant  would  guarantee  the  pay- 
ment of  the  amount  of  |1,000.  The  amended  complaint 
alleged  that  they  did  so  credit  Beall  &  Fundaburk,  to 
that  amount,  during  the  year,  and  that  was  therefore 
made  a  material  averment.  It  is  true  that  the  plain- 
tiffs' evidence  proved  this  averment  without  dispute; 
but  the  defendant's  evidence,  that  of  both  Beall  &  Fun- 
daburk, denied  that  credit  was  extended  to  the  amount 
named  in  the  contract  and  alleged  in  the  complaint, 
and  that  they  declined  to  furnish  the  full  amount, 
and  showed  that  it  was  extended  to  an  amount 
loss  than  that  named.  It  was  therefore  for  the 
jury  to  say  whether,  as  to  this  averment,  they 
believed  the  evidence  of  the  plaintiffs  or  the 
evidence  of  the  defendant.  The  effect  of  the  charge 
was  to  take  this  question  fromthejury,  which,  of  course, 
rendered  the  charge  erroneous.  We  do  not  now  decide 
that  it  was  necessary  for  the  complaint  to  allege  that 
credit  was  extended  to  the  amount  of  $2,500;  but  the 
complaint  was  amended  by  changing  the  amount  of  the 
credit  alleged  to  have  been  extended  from  |2,450  to 
$2,500,  thus  emphasizing  the  importance   of   the  aver- 
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ment.    It  was  thus  clearly  made  a  material  averment. 

The  defendant  utterly  failed  to  prove  his  special  plea 
of  non  est  factum.  His  own  testimony,  as  well  as  the 
other  evi(len(*e,  showed  that  he  did  execute  the  contract 
sued  upon.  The  letter  written  by  him  was  properly  ad- 
mitted in  evidence  to  disprove  this  plea.  While  it  is  a 
letter  touching  a  settlement  of  the  matter  in  dispute, 
and  shows  that  it  was  written  to  avoid  a  suit,  and  was 
therefore  not  admissible  to  show  liability  under  it,  yet 
it  was  admissible  to  show  that  he  did  execute  the  con- 
tract. 

As  the  case  must  be  reversed,  we  will  not  pass  upon 
those  questions  which  nmy  not  arise  on  another  trial ; 
but  we  would  suggest  that  the  proof  should  be  more 
ceitain  that  the  copies  of  letters  written  by  plaintiffs 
were  true  and  correct  transcripts  of  the  originals,  and 
that  the  originals  were  addressed  and  properly  posted 
to  the  addressees,  than  it  appears  to  have  been  upon 
this  trial. 

Reversed  and  remanded.  All  the  Justices  concur^ 
save  DowDBLL,  C.  J.,  not  sitting. 


Blrmliigrliam  Trust  &  Savings  Co. 
V.  Currey,  et  al. 

Assumpsit. 
(Decided  December  21,  1911.    57  South.  982.) 

1.  Appeal  and  Error;  Supersedeas ;  Curing  Defects. — On  appeaU 
the  defects  in  a  supersedeas  l)ond  cannot  be  cured,  but  the  defects 
therein  should  have  been  remedied  in  the  trial  court. 

2.  Same;  Presentation  Below. — Api>ellees  cannot  for  the  first  time 
on  appeal  object  to  a  supersedeas  bond  defective  in  such  particu- 
lars, but  not  rendered  wholly  ineffectual  thereby,  and  hence,  such 
defects  is  not  grounds  for  dismissal  of  the  appeal,  especially  in 
view  of  the  provisions  of  sections  2885-C,  Code  1907. 
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3.  Same. — Only  those  grounds  of  objections  to  pleas  which  were 
taken  ly  demurrer  In  the  trial  court  and  renewecl  in  the  apiiellate 
court  will  be  considered  on  appeal. 

4.  Gaming:  Action;  Plea;  Illegality. — Where  the  action  was  on  a 
promissory  note  alleged  to  have  been  executed  by  the  defendant  to 
the  assignor  of  plaintiff,  a  plea  alleging  that  it  was  not  intended  or 
contemplated  I  y  either  of  the  parties  to  the  transaction  that  the 
actual  cotton  would  be  delivered,  but  that  it  was  contemplated  and 
intended  by  all  such  parties  that  at  the  time  of  delivery  differences 
would  le  settled  by  paying  or  receiving  the  difference  between  the 
price  when  sold  and  the  price  at  the  time  of  delivery,  and  the  note 
havhig  been  given  for  margins  advanced  and  commissions  for  pur- 
chasing cotton  on  margins  without  actual  delivery,  was  sufficient 
as  alleging  that  the  parties  mutually  intended  that  the  transaction 
should  be  adjusted  by  the  payment  of  the  differences  only,  so  as  to 
render  the  contract  unlawful,  the  word  •*contemplated"  as  use*l 
in  the  plea  signifying  purpose  or  intention. 

.^>.  Same;  Validity;  Purchasing  on  Margin.— An  agreement  ly 
plaintiff's  assignor  with  defendant  to  procure  contracts  for  the 
purchase  ard  sale  of  cotton  on  margins  only,  and  without  actual 
delivery,  was  void  as  between  the  parties,  preventing  recovery  of 
commissions,  or  of  margins  advanced  by  the  assignor  in  further- 
ance of  the  agreement,  whether  the  contracts  actually  made  with 
others  by  the  assignor  of  plaintiff  were  for  the  actual  purchase  of 
cotton,  or  not,  as  that  was  a  mere  evidential  fact.  l)earlng  on 
whether  the  contract  between  such  assignor  and  such  defendant, 
was  a  wagering  contract. 

«.  Same;  Eriftenrc. — Where  the  action  was  on  a  promissory  note 
alleged  to  have  leen  executed  by  defendant  to  plaintiff's  assignor 
for  margins  advanced  and  for  commissions  for  purchasing  cotton,  it 
was  comjietent.  on  the  question  of  whether  such  purchases  were 
intended  as  wagering  contracts,  to  show  that  there  had  never  heeu 
any  actual  delivery  in  other  transactions  between  the  parties  involv- 
ing the  purchase  of  cotton  for  future  delivery,  although  evidence  as 
to  gambling  transactions  between  plaintiff's  assignor  and  third  per- 
sons were  not  admissible. 

7.  Statutes;  Retro-active ;  Affecting  Remedy. — Statutes  which 
merely  relate  to  the  remedy,  without  affecting  the  right  of  action, 
are  Iretro-active,  and  affect  existing  causes  of  action,  as  well  as 
those  subsequently  accruing:  hence,  section  3351.  Code  1907,  (enacted 
in  1907)  would  apply  in  an  action  commenced  in  1904.  and  tried  in 
1910. 

8.  Charge  of  Court;  Purpose  of  Erideuee. — Where  evidence  was 
admissible  for  a  certain  puri>ose  only,  a  charge  limiting  It  to  that 
purpose  should  have  been  given  on  request. 

Appeal  from  Marshall  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
Action  hv  the  Birmingham  Trust  &  Savings  Company 
against  W.  W.  Currey  and  others.     From  a  judgment 
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for  defendants,  plaintiff  appeals.  Reversed  and  re- 
manded. 

See,  also,  160  Ala.  370,  49  South.  319,  135  Am.  St. 
Rep.  102. 

The  action  is  in  assumpsit  on  certain  promissory 
notes  executed  by  Currey,  with  the  others  names  as 
sureties,  to  Hooper  &  Co.,  and  by  Hooper  &  Co.  indorsed 
to  the  plaintiff.    The  pleas  mentioned  are  as  follows: 

(10)  "And  for  further  plea  on  this  behalf  the  defend- 
ants say  that  part  of  the  consideration  of  the  note  sued 
on  was  and  is  a  gambling  consideration,  which  arose  as 
follows:  Defendant  Currey  contracted  with  A.  B. 
Hooper  that  said  A.  B.  Hooper  should  purchase  for  the 
use  and  benefit  of  defendant  Currey  from  certain  per- 
son or  persons  in  the  state  of  New  York  cotton  for  fu- 
ture deliveries  by  merely  staking  margins,  it  not  being 
contemplated,  either  by  said  Hooper,  or  by  said  Currey, 
or  by  said  person  or  persons  in  New  York,  that  the  ac- 
tual cotton  would  be  delivered,  but  that  when  the  time 
for  delivery  arrived  differences  would  be  settled  by  pay- 
ing or  receiving  the  difference  between  price  when  sold 
and  at  the  time  stipulated  for  delivery,  and  that  at  the 
time  of  the  making  of  said  contract  it  was  not  intended, 
either  by  said  Hooper  or  said  Currey,  or  by  said  person 
or  persons  in  New  York,  that  the  actual  cotton  would 
l)e  delivei'ed,  but  that  the  real  intention  of  said 
Hooper  and  said  Currey  and  said  persons  in  New  York 
was  that  the  differences  would  he  settled  by  paying  or 
receiving  the  difference  between  price  when  sold  and  at 
the  time  stipulated  for  delivery.  That  said  A.  B.  Hooper 
used  the  name  of  J.  F.  Hooper  in  making  said  transac- 
tion. That  part  of  the  consideration  of  the  note  sued  on 
was  and  is  commissions  charged  by  the  said  A.  B. 
Hooper  for  his  services  as  a  broker  in  negotiating  and 
consummating  said  transaction.     That  the  law  in  the 


Digitized  by  VjOOQIC 


376  SUPREME  COURT  [Vol. 

[Birmingham  Trust  &  Savings  Co.  v.  Currey,  et  al.l 

state  of  New  York  was  at  the  time  of  making  said  con- 
tract as  follows,  viz. :  ^All  wagers,  bets  or  stakes  made 
to  depend  upon  any  race,  or  upon  any  gaming  by  lot  or 
chance,  or  upon  any  lot,  chance,  casualty,  or  unknown 
or  contingent  event  whatever,  shall  be  unlawful.  All 
contracts  for  and  on  account  of  any  money  or  property 
or  thing  in  action  so  wagered,  bet  or  staked  shall  be 
void.  Any  person  who  shall  pay,  deliver  or  deposit  any 
money,  property  or  thing  in  action  upon  the  event  of  any 
wager  or  bet  herein  prohibited  may  sue  for  and  recover 
the  same  of  the  winner  or  person  to  whom  the  same  shall 
be  paid  or  delivered,  and  of  the  stakeholder  or  other  per- 
son in  whose  hands  shall  be  deposited  any  such  wager, 
bet  or  stake  or  any  part  thereof,  whether  the  same  shall 
have  been  paid  over  by  such  stakeholder,  or  not,  and 
whether  any  such  wager  be  lost  or  not.' " 

(12)  "That  the  consideration  of  the  note  sued  on  was 
and  is  a  gambling  consideration,  which  arose  as  fol- 
lows: Defendant  Currey  contracted  with  J.  F.  Hooper 
that  J.  F.  Hooper  would  purchase  for  the  use  and  bene- 
fit of  defendant  Currey  from  person  or  persons  in  the 
state  of  New  York  cotton  for  future  delivery  by  merely 
staking  margins,  it  not  being  contemplated  or  intended 
by  either  of  the  parties.  Hooper  or  Currey,  or  the  per- 
son or  persons  in  the  state  of  New  York,  that  the  actual 
cotton  would  be  delivered,  but  being  contemplated  and 
intended  by  all  of  said  parties  that  when  the  time  for 
delivery  arrived  differences  w^ould  he  settled  by  paying 
or  receiving  the  difference  between  the  price  when  sold 
and  the  price  at  the  time  of  delivery.  That  cotton  de- 
clined, and  the  note  sued  on  was  given  for  margins  ad- 
vanced or  staked  by  Hooper  for  defendant  Currey,  at 
his  request,  in  accordance  with  the  said  illegal  contract 
above  set  out.  That  in  said  transaction  Hooper  acted 
as  broker  of  defendant   Currey,  and   received   certain 
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commissioDS  as  compensation  for  such  services  as  broker, 
which  are  also  a  part  of  said  note  sued  on.  That  the 
contract  with  said  person  or  persons  in  the  state  of  New 
York  was  made  in  the  name  J.  F.  Hooper,  and  the  de- 
fendants aver  that  the  laws  of  the  state  of  New  York 
provide  as  follows :  'All  wagers,  bets  or  stakes  made  to 
depend  upon  any  race,  or  upon  any  gaming  by  lot  or 
chance,  or  upon  any  lot,  chance,  casualty,  or  unknown 
or  contingent  event  whatever,  shall  be  unlawful.  All 
contracts  for  and  on  account  of  any  money  or  property 
or  thing  in  action  so  wagered,  bet  or  staked  shall  be 
void.  Any  person  who  shall  pay,  deliver  or  deposit  any 
money  or  property  or  thing  in  action  upon  the  event 
of  any  wager  or  bet  herein  prohibited  may  sue  for  and 
recover  the  same  of  the  winner  or  person  to  whom  the 
same  shall  be  paid  or  delivered,  and  of  the  stakeholder 
or  other  person  in  whose  hands  shall  be  deposited  any 
such  wager,  bet  or  stake  or  any  part  thereof,  whether 
the  same  shall  have  been  paid  over  by  such  stakeholder 
or  not,  and  whether  any  such  wager  be  lost  or  not.' '' 

(13)  "And  for  further  plea  on  this  behalf  the  defend- 
ants say  that  the  consideration  of  the  note  sued  on  was 
and  is  a  gambling  consideration,  which  arose  as  follows : 
Defendant  Currey  contracted  with  J.  F.  Hooper,  the 
payee  of  said  note,  that  said  Hooper  should  purchase 
for  the  use  and  benefit  of  defendant  Currey,  through  A. 
Norden  &  Co.,  brokers,  in  the  state  of  New  York,  cotton 
for  future  delivery,  by  merely  staking  margins  with  said 
A.  Norden  &  Co.,  the  margins  to  be  advanced  by  Hooper 
as  called  for  by  said  A.  Norden  &  Co.,  it  not  being  con- 
templated by  either  or  by  said  Norden  &  Co.,  that  the 
actual  cotton  would  be  delivered,  but  that  the  said 
contract  of  purchase  should  be  settled  by  paying 
or  receiving  losses  or  winnings  resulting  from  fluctua- 
tions in  the  market,  and  that  at  the  time  of  the  making 
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of  said  contract  it  was  not  intended,  either  by  said 
Hooper  or  Currey,  or  by  Norden  &  Co.,  that  the  actual 
cotton  would  be  delivered ;  but  the  real  intention  of  said 
Hooper  and  Currey,  and  said  Norden  &  Co.,  was  that 
said  contract  of  purchase  should  be  settled  by  paying 
or  receiving  the  losses  or  winnings  resulting  from  fluc- 
tuations in  the  market.  That  said  contract  of  purchase 
was  to  be  made  in,  and  in  fact  was  governed  by  the  law^ 
of  the  state  of  New  York.  That  at  the  time  of  making 
said  contract  of  purchase  the  laws  of  the  state  of  New 
York  provided  as  follows:  *A11  wagers,  bets  or  stakes 
made  to  depend  upon  any  race,  or  any  gambling  by  lot 
or  chance,  or  upon  any  lot,  chance,  casualty  or  unkno^-n 
contingent  event  whatever,  shall  be  unlawful.  All  con- 
tracts for  and  on  account  of  any  money  or  property  or 
thing  in  action  so  wagered,  bet  or  staked  shall  be  void. 
Any  person  who  shall  pay,  deliver  or  deposit  any  money, 
property  or  thing  in  action  upon  the  event  of  any  wager 
or  bet  herein  prohibited  may  sue  for  and  recover  the 
same  of  the  winner  or  person  to  whom  the  same  shall  be 
paid  or  delivered,  and  of  the  stakeholder  or  other  person 
in  whose  hands  shall  be  deposited  any  such  wager  or 
bet  or  stake,  or  any  part  thereof,  whether  the  same  shall 
have  been  paid  over  by  such  stakeholder  or  not,  and 
whether  any  such  wager  be  lost  or  not.'  And  defendants 
aver  that  the  note  sued  on  was  given  for  margins  ad- 
vanced or  staked  by  said  Hooper  for  defendant  Currey, 
at  his  request,  in  accordance  with  said  illegal  contract, 
and  also  for  commissions  charged  said  Currey  by  said 
Hooper  for  services  rendered  in  procuring  said  illegal 
contract." 

The  demurrers  assigned  are:  "(1)  The  facts  relied 
on  to  show  a  gambling  consideration  are  averred  by 
way  of  recital.  (2)  The  averment  that  the  defendant 
bought  cotton  by  simply  staking  the  margins  is  indef- 
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inite  and  uncertain.  (3)  It  is  not  averred  that  it  was 
mutually  understood  and  agreed  between  the  buyer  and 
the  seller  that  there  was  to  be  no  delivery  of  the  cotton 
contracted  for.  (4)  The  fact  well  pleaded  does  not 
show  that  the  contract  was  a  gambling  one.  (5)  The 
averment  that  the  margins  were  staked  in  accordance 
with  the  original  illegal  contract  is  the  averment  of  a 
conclusion.  (6)  It  is  not  averred  that  the  person  from 
whom  Norden  &  Co.  bought  the  cotton  participated  in 
the  illegal  intention  not  to  deliver  the  cotton.  (7)  It 
is  not  averred  that  both  buyer  and  seller  agreed  either 
expressly  or  impliedly  that  there  should  be  no  delivery 
of  the  cotton."  These  demurrers  were  filed  to  plea  13. 
The  same  demurrers  were  filed  to  plea  12,  with  these 
additional  grounds :  "It  is  not  averred  that  it  was  un- 
derstood or  agreed  by  the  seller  of  cotton,  at  the  time 
the  contract  was  made,  that  there  should  be  no  delivery 
of  the  cotton.  The  plea  does  not  aver  that  poth  parties 
to  the  contract  agreed  that  cotton  should. not  be  deliv- 
ered. It  is  not  shown  how  the  said  illegal  contract  en- 
tered into  the  note  as  a  part  of  the  consideration  there- 
of."   These  same  demurrers  were  interposed  to  plea  10. 

Stebet  &  ISBBLL,  and  M.  W.  Howard,  for  appellant. 
The  contracts  were  governed  by  the  by-laws  and  rules 
of  the  New  York  Cotton  Exchange,  and  therefore,  by 
the  laws  of  New  York,  and  if  valid,  under  laws  of  that 
state,  and  of  the  rules  of  the  exchange,  will  be  enforced 
here. — Pete  v.  Hatcher^  112  Ala.  514;  Ouemard  v.  R.  R. 
Co.,  76  Ala.  453;  Cawthorn  v.  husk,  97  Ala,  674;  Bihh 
V.  Allen,  149  U.  S.  489;  White  v.  Barbour,  123  U.  S. 
243;  48  Am.  St.  Rep.  341;  29  A.  &  E.  Enc.  of  Law  396. 
The  by-laws  and  rules  are  legal  and  not  opposed  to  any 
public  policy. — Springs  v.  James,  121  N.  Y.  Supp.  1054; 
61  C.  C.  A.  11;  198  U.  S.  236;  182  U.  S.  461.    Delivery 
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is  intended  and  required  thereby. — White  v.  Barbour, 
supra;  Walcott  v.  Health,  78  III.  443 ;  Preston  v,  R.  R, 
Co,,  1  L.  R.  A.,  140.  The  fact,  if  it  be  a  fact,  that  gam- 
bling is  done  there  affords  no  ground  for  inference 
against  any  particular  contract  made  there. — Round- 
tree  V.  Smith,  108  U.  S.  269;  198  U.  S.  246;  Martin  v. 
Smith,  116  Ala,  639;  Odon  v.  Ripjntoc,  4  Ala.  68;  Smith 
V.  Rogers,  1  S.  &  P.  321.  Actual  delivery  was  contracted 
for  in  this  case. — IrvAn  i\  Williar,  110  U.  S.  507;  Bihh 
V,  Allen,  supra;  Hooper  t\  Nuekols,  39  South.  711.  Even 
Cuney  is  not  shown  to  have  had  an  unlawful  purpose. 
Hooper's  knowledge  or  intention  unimportant. — Lee  v, 
Boyd,  86  Ala.  283;  Frenckel  v.  Hudson,  82  Ala.  162;  1 
A.  &  E.  Enc.  of  Law,  1146;  1  Paige  on  Contr.  802.  In 
the  second  place,  any  knowledge  Hooper  may  have  had 
was  not  acquired  while  in  the  discharge  of  his  duties  as 
cashier. — Reid  v.  Bank,  70  Ala.  211;  Ooodhar  v.  Dan- 
iels,  88  Ala.  590.  Hooper's  knowledge  and  intention 
not  decisive. — Hooper  v.  Nuekols,  supra;  Pearsoti  v. 
Hooper,  43  South.  576;  Bluthenthal  v.  McWhorter,  131 
Ala.  642;  Oxford  Co,  v.  Quinchett,  44  Ala.  487;  Hawleij 
V.  Bibb,  69  Ala.  52.  The  anti-bucket  shop  act  is  not 
retroactive. — Inlett's  Interpretation  of  Statutes,  sees. 
271,  282,  289,  290.  In  resisting  the  motion  to  dismiss 
the  appeal  for  defects  in  the  supersedeas  bond,  counsel 
filed  good  security  for  costs,  and  insist  that  if  any  de- 
fects exist  in  the  supersedeas  bond,  they  have  been 
waived. — Sees.  3885-6,  Code  1907;  Alexander  v,  Rea,  50 
Ala.  64;  Thornton  v.  Moore,  61  Ala.  347;  Vaughan  r. 
Higgins,  68  Ala.  546;  Robinson  v.  Murphy,  69  Ala.  543; 
Coffee  V.  Norwood,  81  Ala.  512. 

GooDHUB,  Bbindley  &  WHITE,  for  appellee.  Counsel 
insist  that  an  ineffectual  attempt  has  been  made  to 
comply  with  section  2873,  Code  1907,  and  that  no  se- 
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curity  is  given  for  costs  as  contemplated  by  section 
2872,  and  hence,  the  appeal  should  be  dismissed.  The 
contract  was  a  gambling  contract  and  it  is  sufficiently 
set  up  and  shown  to  be  such  by  plea  10. — Bir.  T.  d  8.  Co. 
V,  Currey,  49  South.  319;  20  Cyc.  929;  Id.  952;  Kennedy 
V.  Stout,  2  111.  App.  133 ;  Embry  v.  Jemison,  131  U.  S. 
336.  It  is  competent  to  show  in  this  connection  other 
transactions  in  which  purchases  and  sales  were  made 
without  actual  delivery. — 14  A.  &  E.  Enc.  of  Law.  620; 
36  Cyc.  1217;  178  Mass.  591;  Woodvine  v.  Dean,  194 
Mass.  40;  Ingrain  v,  Dooley,  Morr,  28.  Section  3351, 
affects  the  remedy  and  not  the  right  of  action,  and 
hence  was  applicable  to  this  case  since  it  was  not  tried 
until  1910. — Authorities  next  above. 

SAYRE,  J. — Appellant,  having  lost  its  case  and  suf- 
fered judgment  for  costs  in  the  court  below,  undertook 
to  execute  a  supersedeas  as  provided  by  section  2873  of 
the  Code  rather  than  security  for  costs  only  as  provided 
by  section  2872.  This  supersedeas  is  defective  in  two 
particulars:  Thomas  R.  Roberts,  who  was  one  of  the 
parties  defendant  to  the  judgment,  is  not  named  among 
the  obligees.  The  sureties  are  not  named  in  the  body  of 
the  bond.  No  notice  was  taken  of  these  defects  at  the 
time  of  the  submission ;  but  now  appellees  urge  in  their 
brief  that  the  appeal  ought  to  be  dismissed  by  this  court 
ex  mero.  Besides  taking  issue  on  the  propriety  of  the 
proposition  thus  advanced,  appellant  has  lodged  with 
the  clerk  an  affidavit  showing  that  said  Roberts  was 
dead  at  the  time  the  judgment  was  rendered,  and  offers 
to  the  court  through  the  same  agency  a  sufficient  super- 
sedeas bond  in  all  respects  regular  as  to  form.  These 
efforts  to  present  a  better  record  come  too  late,  and, 
so  far  as  the  suggestion  of  the  death  of  Roberts  is  con- 
cerned, that  should  have  been  made  in  the  trial  court. 
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Appellees'  sugf>e8tion,  if  meritoriouR  at  all,  is  likewise 
too  late.  The  bond,  thouf^h  defective,  is  not  iDeffeetual, 
and  the  objection  to  it  should  have  been  so  timed  as  to 
afford  appellant  an  opportunity  of  curin{2:  its  defects. — 
(V)de,  §§  2885-2886,  and  cases  cited  in  the  annotations 
to  section  2885. 

This  action  was  brought  by  appellant  as  indorsee  of 
a  promissory  note  executed  by  the  defendants  to  J.  F. 
Hooper,  and  by  the  latter  negotiated  to  the  plaintiff.  The 
defense  was  rested  upon  the  alleged  illegality  of  the 
consideration,  taking  the  form,  to  state  it  generally, 
that  the  obligation  sued  upon  arose  out  of  gambling 
tiansactions  in  cotton  futures  by  the  defendant  Currey. 
The  other  defendants  joined  in  the  note  as  sureties. 
Pleas  10,  12,  and  13,  the  issues  made  by  which  were  sub- 
mitted to  the  jury,  and  the  sufficiency  of  which  is  ques- 
tioned on  th:s  appeal,  will  be  set  out  by  the  reporter  in 
his  statement  of  the  case.  However  defective  these 
p!eas  may  b(\  we  are  to  consider  only  that  ground  of 
objection  t(;  them  taken  in  the  court  below  and  renewed 
here  as  a  reason  for  reversal.  Something  is  said  in  the 
brief  to  the  effect  that  material  facts  are  averred  in  the 
way  of  recital  only,  but  we  think  the  criticism  may  be 
said  to  be  hypercritical  at  lK*st,  and  we  find  nothing  of 
it  in  the  demurrer.  The  objection  to  be  considered 
briefly  is  that  defendants  have  failed  to  aver  that  it  was 
mutually  understood  and  agreed  between  the  parties  to 
the  contracts  for  the  sale  of  future  delivery  cotton  that 
there  was  to  be  no  delivery  in  fact.  The  language  of 
plea  12,  to  deal  with  that  as  fairly  illustrative  of  the  rest, 
is  that  it  was  not  "contemplated  or  intended  by  either 
of  the  parties  ♦  ♦  ♦  that  the  actual  cotton  would  Im» 
delivered,"  but  it  was  "contemplated  and  intended  by  all 
of  said  parties  that,  when  the  time  for  delivery  arrived, 
differences  would  be  settled  by  paying  or  receiving  the 
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difference  between  the  price  when  sold  and  the  price 
at  the  time  of  delivery."  The  argument  seems  to  seize 
upon  the  word  "contemplated''  in  the  plea  as  if  used  to 
indicate  that  the  parties  had  in  view  a  discharge  of  the 
obligation  of  the  contract  between  them  by  the  payment 
of  differences  as  a  mere  contingency,  a  method  of  set- 
tlement wluch  the  parties  might  in  the  then  future  law- 
fully agree  upon  if  in  the  beginning  they  had  a  bona 
fide  contract  for  actual  delivery.  That  is  a  permissible 
use  of  the  word,  and  it  expresses  the  mind  of  the  Su- 
preme Judicial  Court  of  Massachusetts  when  it  said  in 
Barnes  r.  Smith,  159  Mass.  344,  34  N.  E.  403 :  "But  a 
mere  expectation  on  the  part  of  plaintiff  and  of  the  de- 
fendant," who  were  parties  in  that  court  to  an  issue 
identical  with  that  here  in  hand,  "that  the  purchaser  of 
shares  would  be  willing  to  adjust  the  transactions  on  the 
basis  of  receiving  or  paying  differences  when  there  was 
no  agreement  or  understanding  to  that  effect,  or  to  the 
effect  that  the  plaintiff  should  protect  the  defendant 
from  being  called  on  to  make  or  accept  any  actual  de- 
liveries of  shares,  would  not  be  sufficient  to  render  the 
contract  illegal."  So,  also,  in  respect  to  Chimf/o  Board 
of  Trade  t\  Christie,  198  U.  S.  236,  25  Sup.  Ct.  637,  49 
L.  Ed.  1031,  where  this  language  was  used :  "The  fact 
that  contracts  are  satisfied  in  this  way  by  set-off  and 
the  payment  of  differences  detracts  in  no  degree  from 
the  good  faith  of  the  parties,  and,  if  the  parties  know 
when  they  make  such  contracts  that  they  are  likely  to 
have  a  chance  to  satisfy  them  in  that  way  and  intend 
to  make  use  of  it,  that  fact  is  perfectly  consistent  with 
a  serious  business  purpose  and  an  intent  that  the  con- 
tract shall  mean  what  is  says."  The  court  added: 
"There  is  no  doubt,  from  the  rules  of  the  Board  of  Trade 
or  the  evidence,  that  the  contracts  made  between  the 
members  are  intended  and  supposed  to  be  binding  in 
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inauDer  and  form  as  they  are  made."  But  "contempla- 
tion" also  signifies  "purpose"  or  "intention  more  def- 
initely, and  the  purport  of  these  pleas,  in  which  con- 
templation and  intention  are  conjoined,  is  that  the  par- 
ties mutually  contemplated  and  intended  in  the  begin- 
ning that  their  transactions  should  be  adjusted  by  the 
payment  of  differences  only.  That  intention  rendered 
th^  contracts  unlawful  alike  in  New  York  and  Alal>ama. 
— Hawley  v.  Bibb,  69  Ala.  52;  Ferryman  v.  Wolff e,  93 
Ala.  290,  9  South.  148;  Allen  v.  Caldwell,  149  Ala.  293; 
42  South.  855;  Story  v.  Solomon,  71  N.  Y.  420;  Emhrey 
V,  Jemison,  131  U.  S.  336,  9  Sup.  Ct.  776,  33  L.  Td.  172. 
Demurrers  to  these  pleas  were  properly  overruled. 

I*lea  13  alleges  that  defendant  Currey  contracted 
with  J.  F.  Hooper  to  purchase  cotton  for  future  delivery 
through  Norden  &  Co.,  brokers  in  New  York,  there  be- 
ing no  intention  on  the  part  of  defendant.  Hooper,  or 
Norden  &  Co.,  that  the  cotton  should  be  delivered.  The 
replication  avers  that  Norden  &  Co.  purchased  from 
Weld  &  Co.  and  others,  and  that  the  sellers  "did  not 
know  of  and  participate  in  the  alleged  unlawful  purpose 
of  Currey."  The  theory  of  the  replication  is  that  the 
<'0utracts  of  sale  were  between  the  New  York  sellers  and 
the  defendant  Currey,  and  that  the  concurring  unlaw- 
ful purpose  or  intention  of  both  ])arties  is  necessary 
to  render  these  contracts  unlawful.  The  proposition  of 
law  involved  in  this  contention  is  not  denied  in  its 
proper  application.  But  the  pith  of  the  plea  is  that 
defendant  employed  Hooper  to  procure  for  him  con- 
tracts with  others  which  were  to  be  settled  by  the  pay- 
ment of  differences  only;  Hooper  advancing  money  or 
credit  for  that  purpose.  If  Hooper,  under  this  employ- 
ment, procured  contracts  which  could  be  settled  only 
by  the  actual  delivery  of  cotton  on  the  demand  of  either 
party.  Hooper,  or  those  through  whom  he  acted,  if  they 
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contracted,  in  their  own  names,  assumed  the  burden  of 
such  contracts.  He  could  not  work  a  change  in  .the 
nature  of  Currey's  obligation  without  his  assent.  The 
contracts  which,  according  to  the  plea,  Hooper  agreed 
to  procure  for  Currey,  being  denounced  by  statute  alike 
in  New  York  and  Alabama,  the  contracts  between  Hoop- 
er and  Currey  to  the  end  of  their  procurement  was  un- 
lawful also,  and  the  former  cannot  recover  commis- 
sions or  money  advanced  for  their  furtherance.  What 
may  have  been  the  nature  of  the  contracts  with  these 
parties  into  which  Hooper  entered  for  the  purpose  of 
executing  his  agreement  with  Currey  as  matter  of  sub- 
stantive law  is  immaterial  to  the  parties  to  the  present 
litigation.  At  best,  it  is  a  mere  evidential  circumstance 
corroborative  of  plaintiff's  version  of  the  facts. — Irwin 
V.  Williar,  110  U.  S.,  499,  4  Sup.  Ct.  160,  28  L.  Ed.  225; 
Embrey  v.  Jemison,  supra;  Harvey  v.  Merrill^  150  Mass. 
1,  22  N.  E.  49,  5  L.  R.  R.  200,  15  Am.  St.  Rep.  159; 
Fareira  v.  Oabell,  89  Pa.  91;  Rogers  v.  Marriott,  59 
Neb.  759,  82  N.  W.  21 ;  Kennedy  v.  Stout,  26  111.  App. 
133;  Jarmeson  v.  Wallace,  167  111.  388,  47  N.  E.  762,  59 
Am.  St.  Rep.  302.  We  find  nothing  to  the  contrary  in 
White  V,  Barber,  123  U.  S.  392,  8  Sup.  Ct.  221,  31  L. 
Ed.  243,  cited  by  appellant.  In  that  case  it  was  deter- 
mined in  the  trial  court,  and  on  appeal  it  was  assumed 
as  a  fact,  that  the  contracts  involved  were  not  intended 
to  be  wagering  speculations.  Nor  do  we  see  that  the 
cases  of  Bluthenthal  v.  McWhorter,  131  Ala.  642,  31 
South.  559,  and  Oa?/ord  Co.  v.  Quinchett,  44  Ala.  487, 
'  or  the  authorities  cited  in  connection  with  them,  stand 
in  the  way  of  our  conclusion.  Conceding  that,  to  dis- 
able himself  to  recover  money  lent,  the  lender  must  do 
something  more  than  simply  advance  the  money  with  a 
knowledge  of  the  unlawful  purpose  for  which,  it  is 
wanted,  that  to  haye  that  effect  he  must  promote  the 
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CDterprise  more  directly,  the  averment  here,  we  note,  is 
in  effect  that  plaintiff's  assignor,  if  he  kept  within  the 
limits  of  his  authority,  if  he  procured  such  contracts  as 
he  was  expected  to  procure,  as  we  must  assume  he  did, 
actually  staked  the  money  on  the  result  of  unlawful 
contracts. 

In  plea  10  plaintiff's  assignor  is  not  shown  to  have 
been  a  party  to  the  transactions  out  of  which  arose  the 
liability  sought  to  be  enforced.  The  averment  is  that 
A.  B.  Hooper  used  the  name  of  plaintiff's  assignor,  and 
that  "part  of  the  consideration  of  the  note  sued  on  was 
and  is  commissions  charged  by  the  said  A.  B.  Hooper 
for  his  services  as  a  broker  in  negotiating  and  consum- 
mating said  transaction,"  all  the  parties  to  which,  to 
state  the  further  effect  of  the  plea,  intended  it  for  a 
gambling  transaction.  The  demurrer  to  the  replica- 
tion, which  averred  that  the  note  was  executed  by  the 
defendant  to  plaintiff's  assignor  to  reimburse  him  for 
money  of  his  used  in  the  transaction,  was  no  doubt  sus- 
stained  on  the  idea  that  whether  plaintiff's  assignor  did 
or  did  not  know  the  illegal  nature  of  the  transaction,  and 
though,  if  ignorant,  he  was  entitled  to  have  his  money, 
yet,  when  he  accepted  and  sued  on  a  note  securing  un- 
lawful commissions  along  with  the  rest,  he  adopted  the 
transaction  as  a  whole.  The  note  was  tainted  with  ille- 
gality. It  was  impossible  to  say  which  part  of  the  con- 
sideration induced  the  promise;  and  defendant's  demur- 
rer to  the  replication  was  properly  sustained. — Folmar 
V.  Slier,  132  Ala.  297,  31  South.  719;  Pettit  v,  Pettit, 
32  Ala.  288. 

It  appeared  without  conflict  that  A.  B.  Hooper,  son 
of  plaintiffs  assignor,  J.  F.  Hooper,  assisted  his  father 
in  carrying  on  the  latter's  business,  which  in  general  was 
banking,  and  the  transactions  in  controversy  were  ne- 
gotiated by  him  in  his  father's  name.     There  was  no 
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question  about  A.  B.  Hooper's  agency  to  procure  for 
customers  contracts  for  the  purchase  or  sale  of  cotton 
for  future  delivery,  nor  was  anything  said  of  commis- 
sions in  pleas  12  and  13,  so  that,  under  these  pleas  and 
the  undisputed  facts,  the  only  questions  at  issue  were 
whether  A.  B.  Hooper  and  Currey  mutually  intended 
that  the  contracts  to  be  negotiated  in  New  York  should 
be  wagers,  and,  if  so,  whether  plaintiff's  assignor  had 
knowledge  of  that  fact.  As  tending  to  establish  defend- 
ant's contention  in  respect  to  these  issues,  he  was  per- 
mitted to  show  that  in  other  transactions  involving  the 
purchase  for  future  delivery  of  cotton  and  ribs,  some  of 
them  between  Hooper  and  Currey,  others  between 
Hooper  and  other  parties,  there  had  never  been  any  ac- 
tual deliveries,  and  that  settlements  had  been  made  in 
those  instances  by  the  payment  of  differences  only.  To 
these  rulings  exceptions  were  duly  reserved,  and  they 
are  assigned  for  error.  When  this  case  was  here  on  a 
former  appeal  (160  Ala.  370,  49  South.  319, 135  Am.  St. 
Rep.  102),  it  was  ruled  that  in  determining  J.  F.  Hoop- 
er's knowledge  of  the  nature  of  the  transactions  it  was 
competent  to  show  similar  transactions  with  others  had 
with  his  knowledge  and  consent.  Unquestionably  the 
validity  of  every  separate  transaction  is  to  be  deter- 
mined upon  its  own  facts.  But  it  does  not  follow  that 
the  admissibility  of  every  evidential  circumstance  must 
be  tested  by  its  own  intrinsic  probative  force  without 
regard  to  its  relation  with  other  evidence  in  the  case. 
"It  is  the  bearing,  not  the  independent  force  of  the 
particular  fact  or  circumstance,  upon  which  its  rele- 
vancy depends." — Nelms  v.  Steiner,  113  Ala.  562,  22 
South.  435.  It  is  to  be  observed,  also,  that  the  former 
pronouncement  in  this  case  had  nothing  to  do  with  the 
manner  of  proving  the  intrinsic  illegality  of  contracts 
for  future  delivery,  but  touched  only  upon  the  method 
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of  fastening  upon  the  principal  notice  of  the  illegality 
of  contracts  negotiated  by  his  agent;  such  illegality  be- 
ing assumed  in  the  statement.  It  related  to  the  rele- 
vancy of  a  course  of  dealing  between  principal  and  agent 
as  going  to  show  the  agent's  general  authority,  and  the 
principal's  knowledge  of  what  his  agent  had  done  in  a 
particular  case.  The  questions  now  presented,  both  by 
objections  to  evidence  and  by  charges  seeking  to  limit 
the  field  in  which  such  evidence  should  operate,  are 
different.  The  authorities  are  in  conflict  as  to  whether 
other  and  distant  transactions  between  the  same  par- 
ties are  admissible  upon  the  question  of  the  legality  of 
such  contracts  as  are  involved  in  this  suit.  We  think 
the  correct  rule  is  to  be  found  stated  in  Crandall  v. 
WhitCj  164  Mass.  54,  41  N.  E.  204,  a  case  of  the  same 
general  character  as  this,  as  follows:  "It  is  a  general 
rule  that  separate  and  distinct  acts  unconnected  with 
those  in  suit  are  not  admissible  for  the  purpose  of 
raising  an  inference  that  a  party  did  the  particular 
things  which  he  is  charged  with  doing.  But  we  think 
in  this  case  that  the  transactions  objected  to  were  of 
such  a  nature  and  were  so  connected  with  those  in  suit, 
and  so  near  to  them  in  time,  that  they  might  fairly  be 
regarded  as  having  some  tendency  to  show  that  the  de- 
fendant White  had  reasonable  cause  to  believe  that  no 
intention  existed  actually  to  perform  the  contracts  which 
form  the  basis  of  the  present  suit."  But  it  is  held,  and 
properly  we  think,  that  the  fact  that  a  party  has  engaged 
in  gambling  transactions  with  strangers  is  wholly  irrele- 
vant.—Po««  V.  Dunlap,  110  Pa.  177,  20  Atl.  413. 
Such  evidence,  in  general,  "it  would  be  manifestly  un- 
just to  admit,  since  the  conduct  of  one  man  under  cer- 
tain circumstances  or  towards  certain  individuals,  vary- 
ing as  it  will  necessarily  do  according  to  the  motives 
which  influence  him,  the  qualities  he  possesses  and  his 
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knowledge  of  the  character  of  those  with  whom  he  is 
dealing,  can  never  afford  a  safe  criterion  by  which  to 
judge  of  the  behavior  of  another  man  similarly  situa- 
ted, or  of  the  same  man  toward  other  persons." — 1 
Tayl.  Ev.  (10th  Ed.)  §  317,  quoted  in  Jones,  Ev.  §  140. 
All  the  considerations  which  make  against  admissibility 
of  res  inter  alios  acta*  obtain  here.  However,  this  testi- 
mony being  relevant  to  one  aspect  of  the  case,  or  rather 
to  one  issue  involve<l  in  the  case,  as  was  held  on  the 
the  former  appeal,  it  was  properly  admitted.  But 
in  charges  15  and  16,  refused  by  the  court,  appellant 
sought  to  limit  the  operation  and  eflFect  of  this  evidence 
in  accordance  with  the  views  we  have  expressed  in 
regard  to  its  relevancy.  That  was  the  approved  method 
of  reaching  the  end  des>ired,  and  in  refusing  these 
charges  the  court  committed  error. 

It  has  long  been  a  part  of  the  statute  law  of  this 
state  that  "all  contracts,  founded  in  whole  or  in  part, 
on  a  gambling  consideration,  are  void.'' — Code,  §  3338. 
The  act  of  March  7,  1907  (Acts,  p.  448  et  seq.;  Code, 
§§  3349-3352,  6473-6478),  enumerates  and  declares  void 
certain  "future  contracts,"  including  contracts  for  the 
sale  of  cotton,  provides  criminal  punishment  for  all 
persons  who  become  parties  to  such  contracts,  and  es- 
tablishes a  rule  of  evidence  for  controversies  arising 
out  of  such  contracts.  In  so  far  as  the  act  of  1907 
enumerates  those  contracts  which  shall  be  held  void, 
its  probable  effect,  if  not  its  purpose,  was  to  withhold 
the  law's  denunciation  from  contracts  in  commodities 
not  numerated.  In  so  far  as  it  declares  void  the  enum- 
erated contracts,  it  re-enacts  section  3338,  and  declares 
again  the  law  as  it  had  been  declared  by  this  court  on 
several  occasions.  It  does  not  purport  to  effect,  nor 
could  it  effect,  any  change  in  the  substantive  rights  of 
the  parties  to  the  transactions  at  issue  which  were  had 
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before  the  statute  of  1907.  It  was  in  terms  limited  to 
take  effect  from  the  beginniDg  of  the  year  1908.  This 
suit  was  commenced  in  1904  and  tried  in  1910.  The 
substantive  rights  of  the  parties  were  to  be  decided 
according  to  the  law  as  it  existed  when  the  action  was 
begun;  but  the  general  principle  is  that  statutory  al- 
terations in  the  rules  and  methods  of  procedure,  includ- 
ing rules  of  evidence,  are  always  retrospective  unless 
there  be  some  good  reason  against  it. — Endlich,  Interp. 
Stat.  §§  282-286.  "Statutes  which  relate  alone  to  the 
remedy,  without  creating,  enlarging,  or  destroying  the 
right,  operate  generally  on  existing  causes  of  action,  as 
well  as  those  which  afterwards  accrue.'' — Coosa  River 
Co.  V.  Barclay^  30  Ala.  120;  Tutvnler  v,  Tuscaloosa 
Co.,  89  Ala.  391,  7  South.  398.  There  is  no  vested  right 
in  the  rules  of  evidence.  It  is  clear  that  there  was  no 
actual  delivery  of  cotton  at  any  time,  and  that  "mar- 
gins" were  deposited  or  secured.  The  rule  of  evidence 
enacted  in  section  3351  of  the  Code  was  therefore  oper- 
ative in  the  case.  And  on  this  rule,  in  connection  with 
all  the  circumstances  in  evidence,  it  was  for  the  jury  to 
say  whether  A.  B.  Hooper  and  Currey  had  a  common 
purpose  that  there  should  be  no  deliveries  of  cotton, 
and,  if  so,  whether  plaintiff's  assignor  had  knowledge 
of  that  fact.  We  have  considered  the  questions  raised. 
For  the  error  pointed  out  the  judgment  is  reversed; 
the  cause  is  remanded. 

Reversed  and  remanded.     All  the  Justices  concur, 
except  DowDELL^  C.  J.,  not  sitting. 


Digitized  by  VjOOQIC 


176.]  OP  ALABAMA.  391 

[Montgomery  County  v.  Pniett.1 

Montgromery  County  v.  Pruett. 

Asstirmpsit. 

(Decided  November  21,  1911.     Rehearing  denied  February  15.  1912. 
57  South.  823.) 

1.  Counties;  Implied  Contraets- Jt  the  contract  is  within  the 
range  of  a  county's  contractual  powers,  general  assumpsit  on  an 
implied  contract  will  lie  against  it. 

2.  Work  and  Labor;  General  Issue;  Plea. — Where  the  common 
count  for  work  and  labor  done  is  brought,  a  plea  setting  up  a  breach 
of  a  provision  of  the  contract  was  no  answer  thereto,  and  was 
subject  to  demurrer,  as  under  such  count,  and  the  general  issue 
plaintifT  is  required  to  prove  either  an  express  contract  which  he 
has  fully  performed  or  the  furnishing  of  labor  and  material  which 
were  of  benefit  to  the  defendant  and  were  voluntarily  accepted. 

3.  Appeal  and  Error;  Harmless  Erorr;  Pleading. — Where  the  plea 
could  not  have  been  amended  without  introducing  matter  wholly 
foreign  to  it  as  framed,  so  as  to  meet  the  counts  to  which  it  was 
filed,  any  error  in  sustaining  a  demurrer  which  did  not  specify  the 
inaptness  of  the  plea  as  an  answer  to  the  complaint  was  harmless. 

4.  Same. — A  plea  setting  up  non-performance  as  an  answer  to 
counts  to  which  the  general  denial  was  also  filed,  was  unnecessary 
as  the  general  denial  placed  on  the  plaintifT  the  burden  of  proving 
performance  of  all  obligation  resting  on  him  under  the  agreement 
and  also  permitted  defendant  to  show  non-performance,  and  hence, 
it  was  not  error  to  sustain  demurrer  to  such  plea. 

5.  Same. — Where  a  defendant  appeals  and  assigns  as  error,  the 
sustaining  of  a  demurrer  to  a  special  plea,  the  burden  is  on  him  to 
show  that  he  was  denied  the  benefit  of  the  matters  set  up  In  such 
plea  In  order  to  work  a  reversal,  and  hence  the  record  need 
not  affirmatively  show  that  defendant  actually  received  the  benefit 
under  the  general  denial  of  the  matters  specially  pleaded. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Wh.liam  H.  Thomas. 

Action  by  O.  J.  Pruett  against  the  County  of  Mont- 
gomery. Judgment  for  plaintiff  and  defendant  appeals. 
AflFirmed. 

E.  S.  Watts^  and  J.  M.  CHiim)N,  for  appellant.  The 
demurrer  was  general,  and  hence,  was  improperly  sus- 
tained.— Cotoan   t>.    Motley,   125   Ala,    371;   Sledge   v. 
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Sivift,  53  Ala.  110.  The  plea  was  good  and  the  demur- 
rer improperly  sustained. — K.  C.  if.  &  B.  v.  Burton^  37 
South.  240;  Snell  v,  Derricot,  49  South.  895;  Milligan 
V.  Pollard,  112  Ala.  465;  Prior  v.  Beck,  21  Ala.  393. 
The  agreement  to  furnish  evidence  that  there  was  noth- 
ing owing  to  materialmen,  contractors  or  other  em- 
ployees was  a  condition  precedent  to  recovery. — 9  Pet. 
319;  25  L.  Ed.  255;  27  Id.;  1053;  24  lb.  1106;  34  Id. 
917 ;  Pappott  v,  Barbour,  51  South.  725.  Counties  are 
civil  or  political  subdivisions  created  to  aid  in  the  ad- 
ministration of  government,  and  are  included  in  the 
term  "State"  which  is  a  concrete  whole. — 124  Ala.  491 ; 
80  Ala.  287;  79  Ala.  419;  54  Ala.  639.  Therefore,  it 
cannot  be  sued  upon  the  common  counts. — Montgomery 
County  P.  Naftcl,  127  Ala.  563;  118  S.  W.  309. 

HiLL^  Hill  &  Whiting,  for  appellee.  The  sustaining 
of  the  demurrers  to  the  pleas  was  harmless  as  the  de- 
fendant had  the  benefit  of  the  matters  therein 
sought  to  be  set  up  under  its  general  denial. 
The  plaintiff  had  the  burden  of  showing  com- 
plete compliance  and  the  general  denial  authorized  the 
defendant  to  show  non -performance.  Hence,  if  the  de- 
murrers were  general  there  was  no  harm  in  sustaining 
them. — Ryal  t?.  Allen,  143  Ala.  227;  Barker  v,  Allen, 
161  Ala.  288;  DcLcon  v,  Walters,  163  Ala.  502.  In  any 
event  the  pleas  were  bad.— 119  Ala.  588;  164  Ala.  508; 
154  Ala.  301,  and  cases  there  cited.  The  matter  was 
in  the  contractual  power  of  the  county  and  plaintiff 
was  entitled  to  recover  on  showing  full  compliance 
with  the  terms  of  the  contract. — Martin  r.  Massey,  127 
Ala.  508. 

P^OMERVILLE,  J.— O.  J.  Pruett  sued  the  county  of 
Montgomery  in  the  city  court ;  the  original  complaint 
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containing  seven  counts.  Count  1  is  on  account  stated; 
counts  2  and  6  for  work  and  labor  done,  and  materials 
furnished;  counts  3  and  5  and  7  on  accounts  due  De- 
cember 1,  1908;  and  count  4  claims  damages  for 
breach  of  a  contract  by  which  plaintiff  was  to  do  cer- 
tain work  and  furnish  certain  materials  in  the  con- 
struction of  three  public  county  roads.  It  sets  forth  the 
specifications,  avers  full  performance  by  plaintiff,  and 
alleges  defendant's  failure  to  pay  plaintiff  therefor. 

To  the  entire  complaint  defendant  filed  three  special 
pleas.  Plea  1  sets  up  an  alleged  provision  in  the  con- 
tract upon  which  plaintiff's  claims  are  founded,  to  the 
effect  that  the  contractor  was  specifically  bound  to  fur- 
nish the  engineer  with  satisfactory  evidence  that  all 
persons  who  did  work  or  furnished  material  for  said 
road  construction,  or  who  sustained  damage  or  injury 
therein,  or  from,  had  been  duly  paid  or  secured,  and 
that  within  10  days  after  completion  of  the  work,  and 
before  a  final  estimate  was  made,  notice  should  be  given 
the  engineer  that  any  balance  due  for  said  causes  had 
been  paid  or  released,  and  avers  that  said  provisions 
are  conditions  precedent  to  the  defendant's  liability, 
and  plaintiff  has  failed  to  comply  therewith. 

Pleas  2  and  3  are  in  set-off. 

Plea  4,  filed  to  count  4  only,  denies  that  defendant 
ever  entered  into  any  such  contract  as  set  out  therein; 
but  avers  that  there  was  a  separate  and  independent 
contract  for  each  of  the  three  roads  specified. 

Plea  5  is  the  general  issue  to  the  entire  complaint. 

Plaintiff  demurred  on  variously  assigned  grounds  to 
pleas  1,  2,  3,  and  4.  The  demurrer  to  plea  1  was  sus- 
tained, and  the  demurrers  to  pleas  2,  3,  and  4  were 
overruled. 

Plaintiff  then  amended  his  complaint  by  adding 
counts  8,  9,  and  10,  which  do  not  differ  from  count  4, 
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except  that  each  count  is  confined  to  a  single  one  of 
the  three  roads  set  out  inclusively  in  count  4. 

The  defendant  then  refiled  its  pleas  1,  2,  3^  4,  and  5 
to  the  complaint  as  amended;  and  plaintiff  refiled  his 
demurrers  to  pleas  1,  2,  3,  and  4.  The  court  sustained 
the  demurrers  to  pleas  1  and  4 ;  and  overruled  the  de- 
murrers to  pleas  2  and  3.  Thus  to  the  10  counts  of  the 
complaint  there  remained  the  two  pleas  of  set-off  and 
the  general  issue,  and  upon  these  there  was  trial  and 
verdict  for  the  plaintiff. 

Plea  4  was  clearly  but  an  amplified  form  of  the  gen- 
eral issue;  or,  if  its  special  averments  are  considered, 
as  an  attempted  answer  to  counts  8,  9,  and  10,  it  may 
well  be  denominated  frivolous,  as  charged  in  the  de- 
murrer. And,  as  the  general  issue  was  otherwise  pleaded, 
the  elimination  of  this  plea  could  not  in  any  case  have 
prejudiced  the  defendant,  although  erroneously  effected 
by  general  demurrer. 

With  respect  to  plea  1  and  the  defense  it  presents 
it  is  insisted  for  the  appellee  that  even  if  the  demurrer 
was  erroneously  sustained,  there  was  no  injury  to  ap- 
pellant, because  the  facts  pleaded  therein  were  just  as 
available  and  would  have  been  equally  advantageous, 
under  the  plea  of  the  general  issue. 

It  is  a  mistake  to  suppose,  as  argued  for  the  appel- 
lant, that  a  county  may  not  be  liable  on  an  implied  con- 
tract, although  it  is  true  that  no  contract  can  be  implied 
against  a  county  unless  it  is  one  which  the  county  is 
by  law  empowered  to  make.  And  so,  ratification  of  an 
unauthorized — if  legally  permissible — contract  may  be 
implied. — 11  Cyc.  478,  D.  There  are  no  decisions  in  this 
state  holding  a  contrary  view.  Naftel  p.  County  of 
Montgotnery,  127  Ala.  563,  567,  29  South.  29,  simply 
declares  that  a  county  is  only  liable  for  a  debt  which 
it  has  actually  contracted,  but  not  necessarily  by  ex- 
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press  contract.  On  the  other  hand,  Scarhrough  v.  Wat- 
son,  140  Ala.  351,  37  South.  281,  by  implication  con- 
cedes the  propriety  of  the  common  counts  in  an  action 
against  a  county.  And  it  is  well  settled  that  general 
assumpsit  lies  against  municipal  corporations. — Allen 
V.  Lafayette,  89  Ala.  649,  8  South.  30,  9  L.  R.  A.  497; 
B.  E.  L.  d  P.  Co.  V.  Montgomery,  114  Ala.  445,  21  South. 
960. 

We  conclude,  therefore,  that  general  assumpsit  lies 
against  a  county  within  the  range  of  its  contractual 
powers,  just  as  it  does  against  an  individual. 

Under  the  common  counts  (1,  2,  3,  5,  6,  and  7),  the 
plaintiff  was  required  by  the  plea  of  the  general  issue 
either  to  prove  an  express  contract  with  all  the  terms 
of  which  he  had  fully  complied  {Stafford  v.  Sibley,  106 
Ala.  189,  17  South.  324;  Abercromhie  v.  Vandiver,  126 
Ala.  513,  532,  28  South.  491) ;  or  else  that  he  had  fur- 
nished labor  or  materials  which  were  of  benefit  to  the 
defendant,  and  which  were  voluntarily  accepted  by  it 
(Davis  V.  Badders,  95  Ala.  348,  10  South.  422;  Flor- 
ence Co.  V.  Hanby,  101  Ala.  15,  13  South.  343;  Bell  v. 
Teaffue,  85  Ala.  211,  3  South.  861 ;  Andrews  v.  Tucker, 
127  Ala.  602,  29  South.  34;  Martin  v.  Massie,  127  Ala. 
504,  29  South.  31 ;  Aarnes  v.  Windham,  137  Ala.  513,  34 
South.  816;  Henderson-Boyd  Lumber  Co.  v.  Cook,  149 
Ala.  227,  42  South.  836;  6  Cyc.  111).  In  either  case, 
defendant's  special  plea  1,  if  true,  would  be  wholly  ir- 
relevant and  inappropriate  as  an  answer  to  these  counts ; 
and  hence  the  rule  that  a  plea  setting  up  plaintiff's 
breach  of  a  special  provision  of  a  contract  is  not  a  suf- 
ficient answer  to  the  common  counts,  though  it  may  be 
to  a  count  on  the  contract. — Everrood  v.  Schvyartzkopf, 
123  Ind.  35,  23  N.  E.  969.  Nor  could  the  plea  have 
been  amended  so  as  to  make  it  pertinent  to  these  counts 
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without  introducing  matter  wholly  foreign  to  the  plea 
as  framed. 

Hence,  so  far  as  these  common  counts  are  concerned, 
although  the  demurrer  did  not  specify  the  inaptness 
of  the  plea  as  an  answer  to  them,  the  sustaining  of  the 
demurrer  was  error  without  injury,  and  cannot  be  com- 
plained of  by  appellant — Ryall  v,  Allen,  143  Ala.  222, 
227,  38  South.  851;  DeLeon  v.  Walters,  163  Ala.  502; 
50  South.  934;  19  Ann.  Cas.  914;  8.  L.  &  S.  F.  R.  R. 
(Jo.  V.  Phillips,  165  Ala.  504,  51  South.  638;  Schuler  v, 
Fisher,  67  Ala.  184,  52  South.  390;  McGehee  v.  W.  U.  T. 
Co.,  169  Ala.  109,  53  South.  211. 

If,  however,  the  elimination  of  the  plea  be  consid- 
ered with  respect  to  counts  4,  8,  9,  and  10,  which  de- 
clare specially  on  the  contract,  and  it  be  conceded  that 
the  plea  was  not  subject  to  any  ground  of  demurrer 
specified,  we  must  still  conclude  that  the  error  in  sus- 
taining the  demurrer  was  not  injurious  to  appellant. 

Each  one  of  these  counts  contains  the  averment  that 
plaintiff  had  complied  with  all  the  provisions  of  the 
contract  sued  on.  Defendant's  plea  5  denied  "each  and 
every  averment  thereof."  Under  the  issue  thus  framed, 
the  plaintiff  was  bound  to  prove  his  performance  of 
every  obligation  devolved  on  him  by  the  terms  of  the 
contract,  especially  one  which  was  a  condition  prece- 
dent to  his  right  to  demand  payment  for  work  and  ma- 
terials furnished,  and  equally  it  was  open  to  the  de- 
fendant to  show  plaintiff's  non-performance  of  any  con- 
dition or  stipulation  essential  to  his  right  of  action 
therefor. — Ahercrombie  v.  Vandiver,  126  Ala.  513,  531, 
28  South.  491 ;  Aarnes  v.  Windham,  137  Ala.  513,  518, 
34  South.  816.  Such  being  the  scope  of  the  issue  actual- 
ly submitted  to  the  jury,  the  erroneous  elimination  of 
the  special  plea  1  cannot,  under  the  decisions  of  this 
court,  be  regarded  as  prejudicial. — L.  d  N.  R.  R.  Co.  v. 
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Hall,  131  Ala,  161,  32  South.  603;  N.  C.  d  St.  L.  By.  v. 
Bates,  133  Ala.  447,  32  South.  589;  U.  8.  F.  d  G.  Co.  v. 
Damskib,  Habil,  138  Ala.  348,  35  South.  344;  Western 
Ry.  V.  Russell,  144  Ala.  142,  39  South.  311,  113  Am.  St 
Rep.  24 ;  Metcalf  v.  St.  L.,  etc.,  R.  R.  Co.,  156  Ala.  240, 
47  South.  158.  These  cases,  whether  wisely  or  not,  have 
changed  the  rule  announced  in  some  of  the  older  cases 
(e.  g..  Rice  v.  Drennen,  75  Ala.  335;  Oraham  v.  Wood- 
all,.  S6  Ala.  313,  5  South.  687)  that  the  record  must 
affirmatively  show  that  the  defendant  actually  received 
the  benefit  under  the  general  issue  of  the  matter  spe- 
cially pleaded.  Ab  the  rule  now  stands,  he  must  show 
that  such  benefit  was  denied  him. 

We  are  not  unmindful  of  the  rule  of  pleading  in  ac- 
tions on  special  contracts  which  was  announced  in 
American  Oak  Extract  Co.  v.  Ryan,  112  Ala.  337,  20 
South.  644,  to  the  effect  that,  in  an  action  for  breach  of 
contract,  the  defendant  cannot,  under  the  general  issue? 
defeat  the  plaintiff's  cause  of  action  by  proving  other 
stipulations  relied  on  to  excuse  performance,  which 
were  not  set  out  in  the  complaint.  In  that  case,  how- 
ever, there  was  no  allusion  in  the  complaint  to  any 
other  stipulations,  and  no  averment  that  plaintiff  had 
complied  with  all  the  provisions  of  the  contract;  and 
hence  his  non-compliance  was  not  within  the  issue  made 
by  the  pleadings.  Perhaps,  also,  American  0.  E.  Co.  v. 
Ryan  should  be  distinguished  from  Abercromhie  v.  Va/n- 
diver,  126  Ala.  513,  531,  28  South.  491,  where,  under 
the  general  issue  to  counts  in  special  and  general  as- 
sumpsit, proof  of  non-compliance  with  a  condition  prec- 
dent  was  held  to  defeat  plaintiffs  recovery  for  certain 
extra  work. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider whether  the  plea  was  obnoxious  to  any  of  the  spe- 
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cial  grounds  of  demurrer  assigued  thereto.     Let  the 
judgment  be  affirmed. 

Affirmed.  All  the  Justices  concur.  AndbbsoN;»  J., 
without  dissenting  from  the  opinion,  prefers  to  place 
his  concurrence  on  the  ground  that  the  demurrers  to 
defendant's  pleas  were  properly  sustained. 


Bluthenthal  6^  Bickart  v.  City  of 
Columbia. 

Assumpsit. 

(Decided  February  8,  1912.    57  South.  814.) 

1.  Bill8  and  Soles;  Bona  Fide  Purchaser. — A  purchaser  of  negoti- 
able paper.  In  due  course,  before  maturity,  without  notice  of  de- 
fects, for  value,  is  a  l)ona  fide  holder,  and  takes  such  paper  free 
from  defenses  available  between  the  original  parties. 

2.  Same;  lUerjal  Notes, — A  note  which  is  expressly  made  illegal 
and  void  by  statute  is  void  in  the  hands  of  even  otherwise  bona 
fide  holders  without  notice  of  illegality ;  but  if  the  statute  merely, 
exi)res8ly  or  impliedly  makes  the  consideration  illegal,  the  note 
will  be  valid  in  the  hands  of  a  bona  fide  purchaser  without  notice, 
though  the  burden  is  upon  the  purchaser  to  show  that  he  is  a  bona 
fide  holder. 

3.  Same. — Where  a  corporation  purchased  from  a  firm  composed 
of  persons  who  afterwards  became  stockholders  and  officers  of  the 
corporation,  a  negotiable  note  executed  by  a  municipality  for  liquors 
purchased  for  a  dispersary,  which  note  was  illegal  In  the  hands 
of  the  firm  because  executed  in  violation  of  the  dispensary  law,  the 
corporation  is  not  a  bona  fide  holder  without  notice,  knowledge  of 
the  partners  being  imputed  to  the  corporation. 

4.  Pleading;  Demurrers;  Admission. — A  demurrer  to  a  rejoinder 
admits  the  facts  therein  alleged. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbarce. 

Action  by  Bluthenthal  &  Bickart  against  the  city  of 
Columbia  upon  certain  promissory  notes.  Judgment 
for  defendant  and  plaintiff  appeals.    Affirmed. 
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EsPT  &  Fabmbr^  for  appellant.  The  note  was  a  com- 
mercial paper. — ^Acts  1909,  p.  154.  Cities  have  power 
to  borrow  money  and  make  notes. — Sec.  1409.  Power 
to  borrow  carries  with  it  the  power  to  issue  the  usual 
evidence  of  indebtedness. — Lytle  v.  Bank,  121  Ala.  215 ; 
138  U.  S.  1609.  A  town  is  equally  bound  by  its  contract 
as  an  individual. — State  ex  reh  v.  Cobb,  64  Ala.  127; 
98  Am.  Dec.  646;  64  Am.  Dec.  423.  The  city  is  answer- 
able to  an  innocent  holder  for  value  without  notice  of 
its  commercial  paper. — 31  Am.  Dec.  699;  86  U.  S.  171. 
The  fact  that  Bluthenthal  &  Bickart  as  individuals 
knew  of  the  infirmities  in  the  notes,  was  not  notice  to 
the  corporation. — 10  Cyc.  1063 ;  1  Morse  on  Banks,  109 ; 
122  Mo.  332;  Ayoock  v.  First  Nat.  Bank,  45  South. 
501. 

W.  L.  Lbb^  for  appellee.  The  note  was  given  for  a 
sale  on  credit  and  was  void. — Bluthenthal  &  Bickart  v. 
Headland,  132  Ala.  252;  Allen  v.  LaFayette,  89  Ala. 
641;  Austin  v.  Town  of  Cottonvyood  in  MSS.  The  cor- 
poration was  without  express  authority  to  execute  the 
note  and  has  not  an  incidental  or  implied  power. — 
Blackburn  v.  Lehman,  63  Ala,  541;  R.  R.  Co.  v,  Dunn, 
51  Ala.  128.  The  note  was  void  ab  initio,  and  hence, 
was  void  in  the  hands  of  an  otherwise  bona  fide  holder. 
— Brown  r.  Bank,  103  Ala.  123;  Daniel  Negotiable  In- 
struments, sees.  1,  769a.  The  corporation  was  charge- 
able with  notice. — Ooodhar  v,  Daniels,  88  Ala.  590; 
Hall,  et  al,  v.  Haley  Company,  56  South.  726. 

MAYFIELD,  J. — ^Appellants,  a  private  corporation, 
sued  appellee,  a  municipal  corporation,  on  a  bond  or 
note  executed  by  the  municipality  to  the  appellants,  on 
July  29,  1907,  due  one  year  thereafter.  To  the  com- 
plaint the  defendant  filed  a  plea  alleging  that  at  the 
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time  the  note  sued  on  wa$  executed,  appellant  corpora- 
tion was  a  partnership  composed  of  Aaron  Bluthenthal 
and  Monroe  Bickart;  that  defendant  was  a  municipal 
corporation,  carrying  on  a  dispensary  under  a  general 
law  known  as  the  Moody  dispensary  law;  that  the  ap- 
pellants as  such  partnership  attempted  to  sell  to  the  de- 
fendant a  lot  of  spirituous,  vinous,  and  malt  liquors,  on 
credit,  in  express  violation  of  the  dispensary  law;  that 
the  consideration  of  the  note  sued  upon  was  the  liquor 
thus  sold  to  the  municipal  corporation  in  violation  of 
the  statute;  that,  the  consideration  of  said  note 
being  illegal,  the  note  itself  was  void;  and  that  the 
plaintiff  was  not  entitled  to  recover  thereon  in  this  ac- 
tion. To  this  plea  the  plaintiff  corporation  filed  a  rep- 
lication, alleging  that  the  note  sued  on  was  negotiable, 
and  that  the  partnership  sold  and  assigned  it  to  the 
plaintiff  corporation  before  maturity  and  for  value.  To 
this  replication  the  defendant  filed  a  rejoinder  to  the 
effect  that  said  Bluthenthal  and  Bickart,  who  composed 
the  partnership  which  sold  and  assigned  the  note  to 
the  corporation,  were  both  stockholders,  officers,  and 
managers  of  the  corporation  to  which  the  note  was  so 
sold  and  assigned,  and  that  they,  as  partners  and  as 
officers  and  managers  of  the  plaintiff  corporation  to 
which  the  note  was  sold  and  assigned,  had  full  knowl- 
edge of  all  the  facts  set  forth  in  the  plea  showing  the 
note  to  be  illegal  and  void,  at  the  time  it  was  so  trans- 
ferred and  assigned  to  the  plaintiff  corporation.  To 
this  rejoinder  the  plaintiff  demurred,  and,  its  demurrer 
being  overruled,  it  declined  to  plead  further,  and  suf- 
fered judgment,  from  which  judgment  this  appeal  is 
prosecuted. 

A  contract  very  similar  to  the  one  forming  the  origi- 
nal consideration  for  this  note  was  considered  by  this 
court  in  the  case  of  Bluthenthal  d  Bickart  v.  Headland, 
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132  Ala.  252,  31  South.  87,  90  Am.  St.  Rep.  904.  In 
that  case  it  was  ruled  that  the  sale  of  liquors,  upon 
credit  instead  of  for  cash,  to  a  dispensary,  for  the  town 
of  Headland,  was  in  violation  of  the  statute  providing 
for  the  establishment  and  maintenance  of  dispensaries, 
and  such  sale  was  therefore  illegal  and  void,  and  that 
no  cause  of  action  could  arise  from  such  contract,  nor 
would  assumpsit  lie  upon  an  implied  contract,  though 
the  city  received  and  enjoyed  the  benefit  of  the  goods 
sold.  The  correctness  of  that  decision  is  not  assailed 
on  this  appeal,  but  the  case  is  attempted  to  be  distin- 
guished upon  the  theory  that  this  is  an  action  upon  a 
negotiable  note  by  a  bona  fide  purchaser  for  value, 
without  notice  of  the  illegal  consideration  upon  which 
it  was  founded.  The  rejoinder,  however,  alleged  that 
the  plaintiff  corporation,  through  its  officers  and  man- 
agers, had  notice  of  the  illegal  consideration  before,  and 
at  the  time,  it  became  the  purchaser  and  transferee  of 
said  note,  and  that  it  was  therefore  chargeable  with  no- 
tice, and  liable  to  all  defenses  available  against  the 
note  in  the  hands  of  the  original  payee. 

We  are  of  the  opinion  that  the  rulings  of  the  trial 
court  in  this  case  must  be  sustained,  for  several  reasons, 
some  of  which  we  will  now  proceed  to  state. 

It  is  true,  as  contended  by  appellant,  that  a  pur- 
chaser of  a  negotiable  paper  in  due  course  of  business, 
before  maturity  and  without  notice  of  defenses  that  ex- 
isted between  the  original  parties,  or  that  had  subse- 
quently arisen,  is  a  bona  fide  holder  for  value,  and  as 
such  takes  the  instrument  free  from  defenses  which 
were  available  between  such  original  parties. — Broicii 
V.  Bank,  103  Ala.  123, 126,  15  South.  435.  In  the  hands 
of  such  a  holder  such  an  instrument  is  discharged  of  all 
legal  and  equitable  defenses  to  which  it  may  have  been 
subjected  before  it  came  into  such  bona  fide  hands.  This 
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has  been  repeatedly  held  by  this  court  to  be  true,  even 
when  the  note  was  put  into  circulation  by  fraud,  or  was 
based  upon  an  illegal  consideration. 

Mr.  Randolph,  in  his  work  on  Commercial  Paper,  and 
Mr.  Daniel,  in  his  work  on  Negotiable  Instruments, 
both  say  that  such  a  paper  is  in  some  respects  like  the 
currency  of  the  country,  a  circulating  credit,  and  that 
before  maturity  the  genuineness  of  the  obligation  and 
the  solvency  of  the  parties  are  the  sole  matters  to  be 
considered  in  determining  its  value,  and  that  such  a 
paper  has  been  aptly  called  a  courier  without  luggage, 
which  carries  on  its  face  its  own  history,  and  that  the 
policy  of  the  law  requires  that  it  shall  tell  its  own  his- 
tory, and  have  effect  in  the  hands  of  innocent  holders 
for  value  according  to  what  appears  on  its  face. — Dan- 
iel, Neg.  Instr.  §  1,  169a;  Randolph,  Com.  Pap.  §  14; 
Brovm  v.  Bank,  103  Ala.  123-127,  15  South.  435. 

There  are,  however,  a  few  exceptions  to  this  rule,  one 
of  which  is  where  a  statute  creates  the  prohibition 
which  makes  the  note  illegal,  and  thus  makes  it  abso- 
lutely void  in  the  hands  of  every  holder,  whether  he  has 
had  such  notice  or  not.  Among  such  statutes,  says 
Story,  seem  to  be  those  against  gaming  and  usury  in 
England  and  in  some  of  the  American  states. — Story, 
Prom.  Notes,  §  192,  p.  151.  Mr.  Daniel  (Neg.  Instr.  § 
197)  asserts  the  same  doctrine;  and  in  substance  says 
(section  198)  that  if  a  statute  merely  declares,  expressly 
or  by  implication,  that  the  consideration  shall  be  deemed 
illegal,  the  bill  or  note  founded  upon  such  consideration 
will  be  valid  in  the  hands  of  a  bona  fide  holder  without 
notice,  but  that  the  burden  of  proof  will  be  upon  such 
party  to  show  that  he  is  a  bona  fide  holder  without 
notice.  He  further  says  (section  199)  that  where  a 
statute  declares  that  all  payments  made  for  spirituous 
liquors  sold  contrary  to  law  "should  be  held  and  con- 
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sidered  to  have  been  received  in  violation  of  law,  with- 
out consideration,  and  against  law,  equity,  and  good 
conscience,"  it  was  held  that  a  bill  given  for  liquors 
so  sold  was  valid  in  the  hands  of  a  bona  fide  holder 
without  notice.  As  stated  by  these  authorities,  and  as 
often  repeated  by  this  court,  courts  will  not  lend  their 
aid  to  carry  into  effect  contracts  entered  into  by  parties 
with  a  view  of  accomplishing  anything  which  is  pro- 
hibited by  law ;  but  it  is  equally  well  settled  that  if  the 
consideration  of  a  negotiable  paper  is  against  law,  yet 
it  cannot  be  avoided  on  that  account  in  the  hands  of  a 
bona  fide  holder  who  is  not  a  party  nor  privy  to  the  il- 
legality of  the  consideration,  subject,  however,  to  the 
exceptions  before  noted. 

The  law  upon  this  subject  has  been  well  stated  by 
Chief  Justice  Shaw,  in  the  case  of  Corset  v.  Field,  9 
Gray  (ass.)  330,  where  he  decided  that  as  a  rule  a  party 
cannot  recover  who  is  in  the  wrong  himself,  nor  give  a 
better  title  than  he  himself  holds.  But  the  law  goes 
further  in  favor  of  commerce,  and  gives  a  high  degree 
of  character  and  honor  to  bills  of  exchange  and  nego- 
tiable promissory  notes  in  the  hands  of  indorsees  with- 
out actual  or  constructive  notice  of  anything  affecting 
their  validity  or  credit.  If  indorsees  take  such  paper 
when  overdue,  this  should  put  them  on  inquiry  as  to 
why  it  had  not  been  paid  at  maturity;  and  such  papers 
must  always  be  taken  in  the  ordinary  course  of  busi- 
ness, and  not  in  unusual  circumstances.  He  further 
says,  in  the  same  case,  that  the  general  rule  with  re- 
gard to  commercial  paper  founded  on  illegal  considera- 
tion must  be  taken  with  some  exceptions,  and  affirms 
what  Daniel  and  Story  said  with  regard  to  the  pro- 
visions of  some  statutes  against  usury  and  gaming  made 
notes,  given  in  violation  of  the  statute.  In  those  cases 
the  statute  usually  declares  that  notes  will  be  abso- 


Digitized  by  VjOOQIC 


404  SUPREME  COURT  [Vol. 

[Bluthenthal  &  Bickart  v.  City  of  Columbia.] 

lutely  null  and  void  to  all  intents  and  purposes,  or,  as 
it  is  sometimes  said,  it  is  applied  to  the  contract,  and 
not  to  the  party. 

It  is  unnecessary  to  decide  whether  or  not  the  mu- 
nicipal corporation  in  this  cause  could  issue  a  negoti- 
able paper,  under  the  view  we  take  of  the  whole  case. 
•Counsel  for  appellant  insists  that  the  Municipal  Code  au- 
thorized the  municipality  to  issue  negotiable  paper.  This, 
we  do  not  decide,  for  two  reasons:  (1)  Because  it  is 
not  necessary  to  a  decision  of  this  case;  and  (2)  because 
the  Municipal  Code  had  not  been  adopted,  nor  the 
statute  passed  upon  which  its  codification  was  based, 
when  the  action  in  question  was  instituted. 

Moreover,  if  the  facts  alleged  in  the  rejoinder  be  true 
— and  on  demurrer  they  must  be  so  considered — the 
plaintiff  corporation  had  notice  of  the  illegality  of  the 
contract  and  consideration  upon  which  the  note  in 
question  was  founded ;  and  it  was  therefore  not  a  bona 
fide  purchaser  for  value  without  notice. 

It  is  insisted  by  the  appellant,  however,  that  knowl- 
■edge  of  the  defense  to  the  note  which  was  acquired  by 
Bluthenthal  &  Bickart  before  they  became  stockholders 
or  officers  and  managers  of  the  plaintiff  corporation 
was  not  knowledge  or  notice  to  the  corporation  of  such 
defense.  This  question  was  fully  considered  and  dis- 
<!ussed  in  a  recent  opinion  in  the  case  of  Hall  d  Brown 
Co.  V.  Haley  Co,,  174  Ala.  199;  56  South.  726,  in  which 
the  authorities  are  fully  reviewed. 

The  rejoinder  in  the  case  brings  the  plaintiff  cor- 
poration fully  within  the  rule  declared  by  this  court  in 
Lea  V.  Mercantile  Co.,  147  Ala.  421,  42  South.  415,  8 
L.  R.  A.  (N.  S.)  279,  119  Am.  St.  Rep.  93,  and  within 
the  rule  declared  in  Goodbar,  White  d  Co.  v.  Daniel,  88 
Ala.  590,  7  South.  254,  16  Am.  St.  Rep.  76,  which  is 


Digitized  by  VjOOQIC 


175]  OF  ALABAMA.  405 

[Peudrey  v.  Godwin,  et  al.] 

clearly  poiDted  out  in  the  opinloD  by  Somervillb,  J.^ 
in  the  HaUliroicn-IIaley  Case,  supra. 

If  the  facts  set  up  in  the  rejoinder  be  true,  notice  to 
the  plaintiff  corporation  of  this  defense  would  have 
had  to  be  communicated  to  it  through  Bluthenthal  & 
Bickart;  and  certainly  no  rule  of  law  would  require  a 
person  to  be  notified  of  that  of  which  he  already  has 
notice,  and  which  would  impart  to  him  no  information. 

We,  therefore,  conclude  that  the  trial  court  properly 
overruled  the  demurrer  to  the  rejoinder,  and  the  judg- 
ment appealed  from  must  be  affirmed. 

Affirmed.    All  the  Justices  concur.- 


Peiidrey  v.  Godwin,  et  al. 

Ejectment, 

(Decided   February  8,   1912.     57   South.   724.) 

1.  Deals;  Property  Conveyed. — Where  the  deed  relied  ou  by  plain- 
tiff conveyed  to  him  property  described  by  government  subdivision 
and  known  as  the  J.  M.  place,  and  recited  that  it  was  the  grantor's 
purpose  to  convey  the  J.  M.  place,  whether  the  description  by  metes 
and  bounds  was  correct  or  not,  and  authorized  grantor's  executor 
to  ascertain  the  proper  subdivision,  should  the  description  be  incor- 
rect, the  deed  was  admissible  in  connection  with  evidence  identify- 
ing the  lands  sued  for  as  being  a  part  of  the  J.  M.  place,  notwith- 
standing the  incorrectness  of  the  government  subdivision. 

2.  Ejectment;  Evidence;  Identification. — In  an  action  of  ejectment 
it  is  competent  to  introduce  parol  evidence  of  the  identity  of  land 
as  being  part  of  a  place  described  in  a  deed,  as  the  place  known  aa 
the  J.  M.  place. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  J.  C.  Richardson. 

Ejectment  by  S.  J.  Pendrey  against  Daniel  Godwin 
and  another.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.    Reversed  and  remanded. 
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Plaintiff  offered  to  introduce  in  evidence  a  deed  from 
James  P.  Pendrey,  conveying  to  him  certain  property 
sued  for,  described  by  government  subdivision  and 
known  as  the  "Jess  Myers  place."  The  deed  further  as- 
serts that  it  is  the  purpose  of  the  vendor  to  convey  the 
Jess  Myers  place,  whether  the  above  description  is  cor- 
rect or  not ;  and,  should  the  description  prove  incorrect, 
authority  is  given  to  vendor's  executors  or  administra- 
tors to  ascertain  the  proper  subdivisions  and  execute 
deed  in  accordance  therewith.  In  connection  with  this 
deed,  plaintiff  offered  testimony  to  identify  the  land 
known  as  the  Jess  Myers  place;  but  the  court  declined 
to  permit  such  evidence,  and  on  motion  of  the  defendant 
excluded  the  deed,  whereupon  the  plaintiff  took  a  non- 
suit, and  afterwards  filed  a  motion  to  set  aside  the  non- 
suit, based  on  the  erroneous  action  of  the  court  as  above 
set  out. 

*M.  W.  RusHTON^  for  appellant.  The  court  erred  in 
refusing  to  admit  the  deed  and  in  refusing  to  admit  evi- 
dence identifying  the  land  sued  for  as  being  a  part  of 
the  Jesse  Myers  place. — E.  &  P.  Mfg.  Go,  v.  CHhson,  62 
Alt.  369;  Woodstock  I.  W.  Co.  v.  Roberts,  87  Ala.  441; 
Anniston  0.  L.  Co.  v.  Edmondson,  127  Ala.  461;  Sey- 
mour V.  Williams,  139  Ala.  416;  Steed  v.  Knowles,  97 
Ala.  578;  Bank  v.  Webb,  108  Ala.  131. 

Powell  &  HAMiLax)N,  for  appellee.  Where  the  de- 
scription in  the  deed  is  such  as  to  show  that  the  grantor 
intended  to  convey  only  a  specified  quantity  of  land^  no 
more  than  that  quantity  will  pass. — 2  Dev.  on  Deeds, 
sec.  1045.  A  particular  description  which  is  clear  and 
explicit  and  completely  identifies  the  property  conveyed 
cannot  be  varied  or  enlarged  by  a  more  general  and  less 
definite  description. — 13  Oyc.  631;  Seymour  v.  Williams, 
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139  Ala.  414.  The  grantor  in  the  deed  was  dead  and 
that  fact  alone  rendered  the  testimony  illegal. — Sec. 
4007,  Code  1907. 

DOWDELL,  C.  J.— Without  evidence  of  identifica- 
tion of  the  land  sued  for  as  being  a  part  of  the  place 
"known  as  the  Jess  Myers  place,"  the  deed  offered  in 
evidence  was  inadmissible;  but  with  this  evidence  sup- 
plied, and  it  was  permissible  to  do  so  by  parol  testi- 
mony, the  deed  was,  in  connection  with  such  evidence 
of  identification,  admissible.  The  deed  on  its  face  ex- 
presses the  intention  of  the  grantor  to  convey  the  "Jess 
Myers  place,"  and  such  intention  should  not  fail  be- 
cause the  government  numbers  given  in  the  deed  do  not 
correspond  with  the  true  government  numbers  of  the 
"Jess  Myers  place."  In  the  face  of  the  expressed  in- 
tention in  the  deed  to  convey  the  land  "known  as  the 
Jess  Myers  place,"  the  government  numbers  given,  fail- 
ing to  correspond,  will  be  regarded  as  a  misdescription. 

The  trial  court  committed  error  in  not  allowing  plain- 
tiff's evidence  of  identification  of  the  land  sued  for  as 
being  the  "Jess  Myers  place."  As  we  have  said  above, 
with  this  evidence  in,  then  the  deed  offered  in  evidence 
is  rendered  competent. — Seymour  et  al.  v.  Williams,  139 
Ala.  416,  36  South.  187.  The  question  considered  ap- 
pears from  the  record  to  be  the  controlling  question  in 
the  case,  and  other  assignments  of  error  need  not  there- 
fore be  considered. 

For  the  error  indicated,  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 
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McBrlde  r.  Lowe,  et  al. 

Ejectment. 

(Decided  February  8,   1912.     57   South.   832.) 

1.  Adverse  Possesion;  Deed;  Color  of  Title, — It  is  not  necessarr 
that  a  deed  be  sufficient  to  pass  title  iu  order  to  render  it  admissible 
as  color  of  title;  hence,  it  was  not  error  to  admit  as  color  of  title, 
a  deed  recorded  in  this  state,  but  executed  in  another  state  before 
a  notary  public  who  did  not  attach  the  notarial  seal. 

2.  Same. — It  is  not  necessary  to  show  that  the  purported  grantor 
was  in  possession  of  the  land  to  render  a  deed  admissible  as  color 
of  title. 

3.  Same;  Evidence. — Where  the  record  of  a  deed  was  in  evidence 
as  color  of  title,  it  w^as  competent  for  a  witness  to  testify  that  he 
went  into  possession  of  the  land  thereunder. 

4.  Same. — The  fact  that  a  defendant  showed  a  witness  a  deed  and 
stated  that  he  was  in  possession  of  the  land  embraced,  was  not 
sufficient  to  prove  that  the  person  w^as  in  adverse,  notorious,  open 
I)ossession. 

5.  Same;  Tax  Deed;  Sufficienci/. — A  deed  which  does  not  describe 
land  is  not  even  color  of  title,  and  hence,  a  tax  deed  whose  descrip- 
tion is  insufficient  is  not  admissible  as  evidence  of  title  in  eject- 
ment. 

0.  Ejectment;  Evidence;  Statements  of  Persons  Claiming  Land. — 
While  statements  which  are  explanatory  of  a  proven  possession  are 
admissible,  in  ejectment,  the  fact  of  possession  itself  cannot  be  proven 
by  a  statement  of  a  person  claiming  the  land,  hence,  a  question  to 
a  witness  in  ejectment  as  to  whether  defendant  showed  him  a 
deed  and  stated  that  he  was  in  possession  of  the  land  embraced, 
was  properly  excluded. 

7.  Evidence;  Documcntarj/ ;  Deeds. — I'nder  section  3374,  Code 
1907,  the  origrinal  record  is  admissible  though  the  statute  mentions 
only  the  transcript  of  the  record,  and  upon  the  showing  by  one  of  the 
plaintiffs  in  ejectment  that  he  did  not  have  possession  or  custody 
of  the  deed  in  question,  the  record  was  properly  admitted. 

Apppeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Ejectiiient  by  W.  T.  T^we  and' others  against  S.  A. 
McBride.  Judgment  for  plaintiffs  and  defendant  ap- 
peals.    Affirmed. 
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Davk  C.  Almox,  far  appellant.  The  deed  was  inad- 
missible because  made  in  Jackson  county,  Alabama^ 
and  acknowledged  before  a  Tennessee  notary  wlio  <lid 
not  attach  his  seal.  The  court  erred  in  admitting  the 
record  as  section  3374,  Code  1907,  provides  for  a  certi- 
fied trans(*ript  of  the  record.  The  court  should  have 
allowed  Ready  to  state  that  he  knew  MclJride  was  in 
possession  of  the  land  and  claiming  it  at  the  time  he 
purchased  it. 

W.  T.  Lowe,  and  Tidwbll  &  SxVmplb,  for  appellee. 
This  appeal  should  be  dismissed  on  the  authority  of 
Johnson^  Ncshitt  d  Co.  v.  First  Nat,  Bank,  145  Ala. 
378;  Oreenstein  v.  Bank,  157  Ala.  536;  Dcsylvu  v.  Henry, 
4  S.  &  P.  409;  Fulton  v.  The  State,  54  South.  165.  Coun- 
sel do  not  discuss  the  merits  of  the  case. 

SIMPSON,  J. — This  suit  was  brought,  as  shown  by 
the  summons  and  complaint,  by  **\V.  T.  Lowe  and  Ten- 
nis Tidwell,  partners  doing  business  under  the  firm 
name  and  style  of  Lowe  &  Tidwell,''  against  S.  A.  Mc- 
Bride  (it  l)eing  statutory  ejectment  to  recover  lands). 

Defendant  objected  to  the  introduction  of  the  record 
of  a  deed  from  J.  F.  Graham  and  G.  F.  Graham  to  T.  L. 
Ready,  the  record  showing  that  said  deed  was  acknowl- 
edged in  Tennessee,  before  a  notary  public,  but  not 
showing  that  any  notarial  seal  was  attached.  The  court 
admitted  the  deed  only  as  color  of  title.  In  this  there 
was  no  error.  It  is  not  necessary  that  the  deed  be  suf- 
ficient to  pass  title  to  be  admitted  as  color  of  title 
{Henry  v.  Bro^m,  143  Ala.  454-455,  39  South.  325), 
nor  is  it  necessary  to  show  that  the  purported  grantor 
was  in  possession  of  the  land  ( Id. ) . 

The  original  record  is  admissible,  although  the  stat- 
ute mentions  only  a  transcript  of  it. 
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SecoDdary  evidence  can  be  introduced  when  "it  ap- 
pears to  the  court  that  the  original  conveyance  has  been 
lost,  or  destroyed,  or  that  the  party  offering  the  tran- 
script had  not  the  custody  or  control  thereof." — Code 
of  1907,  §  3374.  One  of  the  plaintiffs  testified  that  he 
did  not  have  possession  or  custody  of  the  deed. 

There  was  no  error  in  allowing  the  witness.  Ready,  to 
testify  that  he  went  into  possesison  of  the  land  under 
the  deed. 

There  was  no  error  in  sustaining  plaintiff's  objection 
to  the  question  to  Ready  as  a  witness — "Did  you  not 
have  a  conversation  with  Mr.  McBride  •  •  •  in 
which  he  showed  you  a  deed  to  100  acres  of  this  land, 
and  told  you  that  he  owned  it,  and  was  in  possession  of 
itr 

If  the  object  was  (as  it  seems)  to  prove  that  at  the 
time  Ready  bought  said  McBride  was  in  possession, 
while  it  is  true  that  statements  explanatory  of  a  pos- 
session proven  are  admissible,  yet  that  is  a  different 
thing  from  proving  the  possession  itself  by  a  state- 
ment. 

The  fact  that  McBride  said  he  was  in  possession  would 
not  prove  that  he  was  in  fact  in  open,  notorious  ad- 
verse possession. 

There  was  no  error  in  refusing  to  allow  the  tax  deed 
by  the  defendant  to  be  introduced  in  evidence,  as  the 
description  of  the  land  therein  is  insufficient;  being 
as  follows:  "One  hundred  acres  in  E.  %  ^'  S.  E.  % 
and  S.  W.  14  of  S.  E.  %,  Sec.  29,  T.  5,  R.  6,  lying  and 
being  in  said  county  and  state."  Even  as  color  of  title, 
a  deed  which  does  not  describe  any  land  is  not  admis- 
sible.—/Jo^/er^  V.  Keith  et  al,  148  Ala.  225,  228,  32  South. 
446. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.     All  the  Justices  concur. 
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Beard  v.  DuBose. 

Ejectment. 

(Decided  February  8,   1912.    57   South.  703.) 

Appeal  and  Error;  Review;  Bill  of  Exceptions, — ^Where  the 
bin  of  exceptions  does  not  purport  to  set  out  all  or  substantially  all 
of  the  evidence,  the  giving  of  the  affirmative  charge  was  not  shown 
to  be  error,  the  presumption  being  indulged  that  evidence  was  Intro- 
duced by  the  party  In  whose  favor  the  verdict  was  directed,  not 
In  conflict  with  the  evidence  for  the  other  party.  Justifying  the 
action  of  the  court. 

(Dowdell,  C.  J.,  and  Sayre,  J.,  dissent.) 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabce. 

Ejectment  by  J.  S.  Beard  against  John  DuBose. 
Judgment  for  defendant  on  a  directed  verdict,  and  plain- 
tiff appeals.    Affirmed. 

Foster,  Samfobd  &  Careoll,  and  Ball  &  Samford^ 
for  appellant.  The  only  question  presented  is  the  right 
of  courtesy  in  the  husband  under  the  statute  laws  of 
Alabama,  it  not  being  shown  that  any  child  was  ever 
bom  to  John  and  Betty  DuBose.  The  husband  takes 
as  a  distributee  of  the  wife's  estate. — Section  3765, 
Code  1907.  This  section  is  in  the  Code  under  the  chap- 
ter providing  for  descent  and  distribution  and  is  a  part 
thereof.  The  husband  then  takes  an  interest  in  his 
wife's  estate  as  a  distributee. — Thompson  v.  Thompson, 
107  Ala.  166;  Marshall  v.  Crowe,  29  Ala.  280. 

BoYKiN  Owens,  for  appellee. 

McCLELLAN,  J. — Statutory  ejectment  by  appellant 
against  appellee  to  recover  a  lot  in  the  city  of  Troy,  Ala. 
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The  court  gave,  at  the  request  of  the  defeudant,  the 
general  aflfirmative  charge,  with  hypothesis,  in  his  be- 
half. 

The  bill  of  exceptions  does  not  purport  to  set  out  or 
to  contain  all,  or  even  substantially  all,  of  the  evi- 
dence before  the  trial  court.  This  being  the  condi- 
tion of  the  bill  before  the  court  in  the  present  appeal, 
the  following  language  of  Chief  Justice  Dowdeli^^  to  be 
found  in  Lewis  Land  &  Lumber  Co.  v.  Interstate  L.  Co.. 
163  Ala.  592,  593,  50  South.  1036,  is  apt,  and  its  doc- 
trine  is  decisive  in  the  premises:  "When,  on  appeal, 
the  bill  of  exceptions  fails  to  recite  that  it  contains  all 
of  the  evidence,  this  court  will  presume  any  state  of  the 
evidence  which  will  sustain  the  giving  or  refusal  of  an 
instruction  by  the  trial  court."  The  quoted  decision  has 
been  accepted  as  authoritative  on  the  point  noted  in 
these  subsequent  decisions;  Ventress  v.  Totmi  of  Clay- 
tony  165  Ala.  349,  352,  51  South.  763;  Lamar  t>.  Khig, 
168  Ala.  285,  289,  53  South.  279.  In  the  last-cited  de- 
cision (168  Ala.  285,  289,  53  South.  279,  281),  it  was 
said :  "But,  while  the  bill  of  exceptions  was  drawn  in 
a  way  which  indicates  with  a  degree  of  probability  that 
it  contains  the  evidence  upon  which  the  case  was  tried, 
there  is  no  formal  statement  that  such  is  the  case  nor 
the  equivalent  of  any  such  statement  This  court  has 
in  a  great  number  of  cases  rigorously  applied  the  rule 
that,  where  a  bill  of  exceptions  fails  affirmatively  to 
show  that  it  contains  all  the  evidence,  any  state  of  the 
evidence  will  be  presumed  to  uphold  the  rulings  of  the 
trial  court.  A  case  especially  in  point  is  Southern  Mu- 
tual Ins.  Co.  V.  Holcombe^  35  Ala.  327,  followed  recently 
in  Lewis  Land  &  Lumber  Co.  v.  Interstate  L.  Co.,  163. 
Ala.  592  [50  South.  1036]."  The  rule  quoted  ante  is 
aptly  supported  by  the  following,  among  other,  deci- 
sions delivered  here:     Barnes  i\  Mohley,  21  Ala.  232; 
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Bradley  v.  Andreas,  30  Ala.  80,  82;  Lovett  v.  Chisolm, 
30  Ala.  88,  90;  Stein  v.  Feltheimer,  31  Ala.  57,  58; 
Corners  V.  OodvnUj  30  Ala.  242,  244;  Wyatt  v.  Stewart, 
34  Ala.  716,  721,  722;  Taylor  v.  McElrath,  35  Ala.  330, 
333;  Alexander  v.  Alexander,  71  Ala.  297;  M.  d  E.  By. 
Co.  V.  Kolb,  73  Ala.  405,  49  Am.  Rep.  54;  Keep  v.  Kelly, 
29  Ala.  322,  324;  Postal  Tel.  Co.  v.  Hulsey,  115  Ala. 
193,  207,  22  South.  854;  Hhafer  v.  Hausman,  139  Ala. 
240,  35  South.  691  (wherefrom  the  language  in  Leicis 
Land  &  Lumber  Co.  v.  Interstate  L.  Co.,  supra,  was 
taken) ;  Sanders  v.  Stein,  128  Ala.  633;  634,  29  South. 
586. 

Applying,  as  must  be  done,  the  quoted  rule  to  this 
appeal,  error  in  the  giving  of  the  affirmative  charge 
stated — the  only  assignment  of  error  made — is  not 
shown  to  have  been  committed. 

It  is  suggested  that  the  holding  in  Baker  v.  Patterson, 
171  Ala.  88;  55  South.  135,  requires  a  different  conclu- 
sion. The  writer  having  dissented  therefrom,  express- 
ing at  length  his  views  upon  the  matter  therein  dis- 
cussed. Justice  Anderson,  who  did  not  concur  therein, 
has  kindly  written  for  the  court  in  response  to  the  sug- 
gestion stated,  and  so,  as  follows :  "The  majority  of  the 
court  concur  in  the  opinion,  but  do  not  wish  to  be  un- 
derstood as  expressly  or  indirectly  overruling  the  re- 
cent case  of  Baker  v.  Patterson,  171  Ala.  88,  55  South. 
135.  They  think  that  there  is  a  broad  distinction  be- 
tween said  case  and  the  case  at  bar.  In  the  Patterson 
Case,  supra,  there  was  the  demand  and  a  general  denial 
of  same — no  special  defense  whatever;  the  only  issue 
being  the  existence  vel  non  of  plaintiff's  claim  as  set 
out  in  the  complaint.  Therefore,  under  the  issue  as 
made  by  the  pleading,  and  upon  which  the  trial  was 
had,  it  matters  not  what  facts  additional  to  those  dis- 
closed by  the  bill  of  exceptions  either  party  may  have 
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proved,  there  would  necessarily  be  a  conflict  as  to 
the  real  and  only  issue,  and  which  would  make  the  giv- 
ing of  the  general  charge  improper.  In  other  words, 
there  was  a  conflict  in  the  evidence  upon  the  one  ma- 
terial fact  in  the  case,  and  whatever  else  may  have 
been  proven  under  said  issue  there  would  still  remain 
a  conflict,  and  thus  make  the  decision  of  the  case  a  ques- 
tion for  the  jury,  and  not  for  the  court,  by  giving  the 
general  affirmative  charge.  Here  we  have  a  different 
case*  The  bill  of  exceptions  does  not  disclose  all  of  the 
evidence,  and  the  defendant  ma^  have  introduced  evi- 
dence which  might  not  have  conflicted  with  the  plain- 
tiff's evidence,  and  yet  it  may  have  established  a  com- 
plete and  undisputed  defense  to  the  plaintiff's  action. 
The  action  was  ejectment,  and  under  the  general  issue 
the  defendant  had  the  right  to  defeat  the  plaintiff's  re- 
covery by  showing  that  he  did  not  have  the  title,  and 
which  could  have  been  done  without  disputing  or  con- 
tradictiu)?  any  of  the  plaintiff's  evidence.  The  plain- 
tiff proved  certain  facts  to  establish  title,  and  these 
facts  may  have  all  heen  true;  yet  the  defendant  may 
have  shown  that  he  had  acquired  a  title  through  a  supe- 
rior source  to  that  of  the  decedent,  Betsie  Du  Bose, 
and  through  Avhom  the  plaintiff  claims  title  to  the  land, 
and  there  was  nothing  in  the  record  to  show  that  the 
defendant  was  claiming  under  a  common  source.  He 
was  the  husband  of  Betsie  Du  Bose,  it  is  true,  but  he 
did  not,  under  the  record,  claim  the  land  solely  and 
only  by  the  marital  right  to  same;  but,  from  aught  that 
appears,  he  may  hiive  had  a  superior  title  to  that  of  his 
wife's,  and  which  may  have  been  shown  without  disput- 
ing the  plaintiff's  evidence  in  the  slightest,  or  he  may 
have  had  a  deed  from  her,  made  before  her  death." 

In    the   writer's  opinion,   the  statement   of   Justice 
Andbeson  that  "there  is  a  broad  distinction  between 
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said  case  [Baker  v.  Patterson]  and  the  ease  at  bar*'  is 
obviously  correct;  for  in  that  case  a  conflict  in  the  evi- 
dence appeared,  whereas  in  the  case  at  bar  no  conflict 
appears. 
Affirmed. 

-  Simpson^  Anderson^  Mayfield^  and  Sombbvillb,  JJ.^ 
concur.    Dowdbll^  C.  J.,  and  Bayrb,  J.,  dissent. 

SAYRE,  J. — (Dissenting.) — On  reflection,  I  am  not 
so  sure  that  the  case  of  Baker  v.  Patterson^  ought  to 
control  this  case.  I  am  sure,  however,  that  the  opinion 
in  that  case  has  not  been  understood  according  to  its 
plain  meaning.  In  that  case  there  was  no  conflict  in 
the  evidence,  but  the  trial  judge,  misunderstanding  the 
legal  efifect  of  undisputed  facts,  gave  the  affirmative 
charge  for  the  plaintiff,  whereas,  the  defendant  should 
have  had  it  on  request.  It  was  said  that  this  was  error 
for  the  reason  that^  ^^as  long  as  the  evidence  shown  by 
the  bill  of  exceptions  to  have  been  offered  by  the  parties^ 
is  allowed  to  stand  as  identifying  the  issues  of  fact  be- 
tween the  parties  and  constituting  at  least  a  part  of 
the  evidence  upon  which  those  issues  were  determined,^ 
the  only  effect  of  presuming  other  evidence  favorable 
to  the  plaintiff,  will  be  to  establish  a  case  of  conflict," 
in  which  case  the  general  charge  would  still  be  er- 
roneous. 
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Brue  V.  McMillan. 

Ejectment. 
(Decided  January   18,   1912.    57  South.  486.) 

1.  Bill  of  Exceptions ;  Signing;  Place, — ^The  Judge  of  the  law  and 
equity  court  of  Mobile  had  authority  to  sign  a  bill  of  exceptions 
while  temporarily  outside  of  Mobile  county,  in  view  of  section  3300, 
(^ode  1907,  and  Acts  1907,  p.  562. 

2.  Evidence;  Documentary  Evidence;  Retroactive  Statutes;  Cura- 
tive Acts. — ^The  plaintiff  objected  to  defendant's  offer  as  evidence  of 
title  of  a  patent  dated  February  20,  1872,  pun>orting  to  have  been 
executed  by  the  Governor  by  his  secretary,  on  the  ground  that  the 
patent  had  not  been  executed  by  the  Governor,  and  was  not  sealed 
with  the  great  seal  of  the  state,  which  objection  was  good  at  the 
time  it  was  made.  The  court  toolc  the  objections  under  advisement, 
and  continued  the  hearing,  and  before  ruling  on  the  objection.  Acts 
1911.  p.  192,  was  passed  and  approved.  Held,  that  although  the 
objection  was  well  founded  when  taken,  courts  are  bound  to  apply 
the  law  as  it  exists  at  the  time  the  ruling  was  made,  and  that  as  the 
Htatute  curing  the  defects  went  Into  effect  from  the  moment  of  its 
apfiroval,  and  before  the  ruling  on  the  objection,  the  objection  was 
proi)erly  overruled. 

:{.  Same;  Recital  in  Patent;  Effect. — Recitals  in  a  state  patent 
to  swamp  lands  that  a  certificate  of  the  receiver  of  the  swamp  and 
overflow  lands  of  the  state  of  Alaliama,  in  and  for  the  district  of 
Mobile,  had  bren  deposited  in  the  office  of  the  Secretary  of  State, 
whereby  it  ai)peared  that  full  payment  for  the  lands  had  been  made 
by  the  patentee  according  to  the  Acts  of  February  8,  1861,  were  of  no 
<-on8e<iuen<e  in  this  case,  as  evidence  of  the  fact  of  payment,  as 
pbilntlff  was  not  affected  by  them,  but  by  the  state's  conveyance  of 
title  which  it  had  power  to  make  on  any  consideration  deemed 
proi)er. 

4.  Evidcnrv;  Location  of  Land;  Map. — A  certified  copy  of  a  map 
on  file  in  the  office  of  the  State  T^nd  Office,  the  original  bearing 
date  of  1871,  was  admissible  for  the  purpose  of  locating  the  land 
in  controversy. 

r».  Appeal  and  Error;  Harmless  Error;  Evidence. — Since  by  the 
express  provision  of  Acts  1911,  p.  192,  the  patent  to  swamp  lands 
executed  by  the  Governor  by  his  secretary  on  February  20,  1872, 
constitutes  prima  facie  evidence  of  title,  certified  copies  of  entries 
in  the  books  kept  by  the  state  treasury  to  show  payments  of  the 
I)rlce  of  land  in  question  by  the  patentee,  were  not  prejudicial  to 
plaintiff,  as  plaintiff  did  not  rely  on  defendant's  Inability  to  prove 
payment  of  the  purchase  price  of  the  lands  to  the  state,  and  the  state 
having  the  power  to  validate  the  patent  upon  any  consideration 
deemed  by  It  to  be  proper. 
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Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Sabtold  Bernby. 

Ejectment  by  T.  E.  Brue  against  Thomas  N.  McMil- 
lan. Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 

Rich  &  Hamilton^  for  appellant.  The  patent  was 
not  properly  executed  and  was  void,  and  hence,  the 
court  erred  in  permitting  defendant  to  introduce  the 
patent  purporting  to  have  been  executed  by  the  Gov- 
ernor by  his  secretary. — So.  Ry.  v.  Cleveland,  53  South. 
767.  Under  the  evidence,  the  patent  must  have  had  the 
effect  to  avail  defendant  as  a  valid  evidence  of  title.— r 
Hughes  v.  Anderson,  79  Ala.  209.  A  subsequent  act 
cannot  alter  the  law  as  it  existed  on  the  day  of  the  trial, 
and  hence,  the  court  was  in  error  in  overruling  the 
objection  to  the  patent,  although  the  ruling  was  not 
made  until  after  the  passage  of  the  act  approved  April 
4,  1911.— Catrell  v.  The  State,  42  South.  609;  36  Cyc. 
1218.  This  act  does  not  help  in  any  event,  as  there  is 
nothing  to  indicate  that  Chardavoyne  was  private  sec- 
retary to  the  Governor,  and  the  courts  will  not  take 
judicial  knowledge  thereof. — Crawford  v.  The  State, 
57  N.  E.  931;  Ward  v.  Henry,  59  Wis.  76;  Greenl.  Evid. 
sec.  6a.  Counsel  discuss  the  validity  of  the  Act  of  April 
4,  1911,  but  in  view  of  the  opinion  it  is  not  deemed 
necessary  to  here  set  them  out.  Although  the  legisla- 
ture has  the  right  to  prescribe  what  should  be  prima 
facie  evidence  that  right  is  subject  to  the  qualification 
that  in  doing  so  it  shall  not  take  away  plaintifif's  cause 
of  action,  or  destroy  a  defense  after  a  suit  has  been  be- 
gun.—if .  J.  &  K.  C.  R.  R.  Co.  V.  Turnipseed,  219  U.  S. 
35.  Counsel  also  discuss  the  constitutionality  of  the 
Act  of  February  12,  1879,  but  in  view  of  the  opinion  it 
is  not  deemed  necessary  to  here  set  them  out.    The  map 
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was  iDadmissible. — So,  Ky.  v.  Clevelandy  supra.  On  the 
same  authority  the  certified  copy  of  the  entries  on  the 
state  treasury  book  were  inadmissible.  On  motion  to 
strike  bill  of  exceptions  and  as  an  authority  against 
said  motion  counsel  cite  Acts  1907,  p.  562,  section  3300, 
Code  1907;  Ex  parte  Nelson,  62  Ala.  376;  85  Pac.  97; 
83  Pac.  423. 

R.  P.  Roach,  for  appellee.  On  motion  to  strike  bill 
of  exceptions  and  as  an  authority  for  the  motion  counsel 
cites  E.  A.  L,  M.  Co.  v.  Peebles,  102  Ala.  244;  Ranei/  v. 
Ridge  way,  151  Ala,  333;  Gryder  v.  T alley,  77  Ala. 
424;  Cyc.  160.  On  the  merits  counsel  insists  that  the 
record  shows  that  appellee  and  his  predecesosrs  in  title 
have  had  adverse  possesison  of  the  land  for  more  than 
twenty  years. — Goodson  v.  Brothers,  111  Ala.  589;  So. 
Ry.  V.  Cleveland,  53  South.  768.  Since  the  passage  of 
the  Acts  of  April  4,  1911,  the  case  of  Sou.  Ry.  v.  Cleve- 
land is  no  longer  an  authority  as  to  the  recitals  in  said 
patent  of  the  payment  of  the  purchase  money  not  being 
legal  evidence.  The  Act  of  1911,  p.  162,  became  opera- 
tive immediately  upon  its  passage. — 2  Ala.  26;  8  Port 
174;  8  Ala.  119;  6  Ala.  579;  39  Ala.  696;  101  Ala.  594. 
The  act  applied  to  the  patent  introduced  by  defendant 
and  rendered  it  a  muniment  of  title. — Jordan  v.  Mc- 
dure  L.  Co.,  54  South.  422 ;  Sloss-S.  S.  &  L  Co.  v.  hollar, 
54  South.  273;  16  Cyc.  1075;  8  A.  &  E.  Enc.  of  Law, 
729;  3  Wig.  sec.  2144.  Counsel  cite  authority  uphold- 
ing the  constitutionality  of  the  act  in  question,  but  in 
view  of  the  opinion  it  is  not  deemed  necessary  to  here 
set  them  out.    This  was  also  true  of  the  act  of  1879. 

SAYRE,  J. — The  judge  of  the  law  and  equity  court  of 
Mobile,  a  court  exercising  jurisdiction  in  Mobile  county 
only,  signed  the  bill  of  exceptions  in  this  case  while  in 
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Clarke  county,  and  this  fact  gives  appellee  occasion  for 
a  motion  to  strike.  In  Rainey  v.  Ridgeway,  151  Ala. 
532,  43  South.  843,  decided  at  a  time  when,  under  the 
statute,  judges  might  extend  the  time  for  signing  bills 
of  exception,  the  bill  was  stricken,  because  the  judge 
of  probate  made  the  order  extending  the  time  for  a  bill 
while  absent  from  his  county;  this  on  the  ground  that 
the  judicial  power  of  probate  judges  is  limited  to  the 
territory  of  the  counties  in  which  they  are  elected.  On 
the  other  hand,  it  was  held,  in  Ex  parte  kelson,  62  Ala. 
376,  that  a  circuit  judge  might  validate  a  bill  of  excep- 
tions while  in  a  circuit  different  from  that  in  which  the 
trial  was  had;  this  for  the  reason  that  his  jurisdiction 
is  co-extensive  with  the  state.  Circuit  judges  have  the 
same  official  authority  and  power  in  one  county  as  in 
another.  The  judge  of  the  law  and  equity  court  of  Mo- 
bile has  and  exercises  all  the  jurisdiction  and  the  powers 
which  are  exercised  by  judges  of  the  circuit  court. — Act 
of  August  6,  1907  (Sess.  Acts  1907,  p.  562).  He  may, 
when  deemed  expedient  by  him  and  the  circuit  judge, 
or  when  directed  by  the  Governor  in  writing,  sit  upon 
the  circuit  bench  in  any  county  in  this  state.  Code,  § 
3300.  He  had,  therefore,  authority  to  sign  the  bill  of 
exceptions  when  and  where  he  did,  and  the  motion  to 
strike  must  be  overruled. 

Objections  taken  and  elaborately  argued  against  the 
constitutional  validity  of  the  act  of  February  12,  1879, 
entitled  "An  act  to  further  regulate  the  securing,  pre- 
servation and  sales  of  the  swamp  and  overflowed  lands 
of  the  state"  (Acts  1878-79,  p.  198),  and  the  act  of  April 
4,  1911,  entitled  "An  act  to  authorize  the  introduction 
in  evidence  of  documents  executed  prior  to  February 
12th,  1879,  by  the  Governor  in  person  or  in  his  name  by 
his  secretary,  purporting  to  convey  any  of  the  state's 
lands,    but    ineffective   as    conveyances,    and    certified 
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copies  of  the  record  of  any  such  documents  which  have 
been  recorded  for  as  much  as  twenty  years,  and  to  pre- 
scribe the  probative  effect  of  such  documents  and 
copies,"  (Gen.  Acts  1911,  p.  192,)  have  been  recently 
considered  at  length  by  this  court,  as  to  the  first-named 
act,  in  Jordan  v.  McClure  Lumber  Co.^  170  Ala.  289,  54 
South.  415;  as  to  the  second,  in  Brannan  v.  Henry, 
Infra,  57  South.  967.  We  find  no  occasion  for  a  repe- 
tition of  what  was  said  in  those  cas^s. 

This  case,  like  those  to  which  we  have  just  referred, 
involved  the  title  to  a  part  of  what  were  the  swamp 
and  overflowed  lands  patented  to  the  state  by  the  gov- 
ernment of  the  United  States.  The  trial  was  by  the 
court;  no  jury  having  been  demanded.  Evidence  was 
offered  by  the  parties  during  the  28th  and  29th  days 
of  March,  1911.  Defendant  offered  as  evidence  of  title 
a  patent  of  date  February  20,  1872,  purporting  to  con- 
vey the  state's  title  to  the  Mobile  &  Ohio  Railroad  Com- 
pany, as  assignee  of  James  Dunbar.  This  patent  pur- 
ported to  have  been  exe(!uted  by  Robt.  B.  Lindsay,  Gov- 
ernor of  Alabama,  by  W.  V.  Chardavoyne,  secretary, 
and  recited  that  there  had  been  deposited  in  the  office  of 
the  Secretary  of  State  a  certificate  of  the  receiver  of 
the  swamp  and  overflowed  lands  of  Alabama,  in  and 
for  the  district  of  ^lobile,  whereby  it  appeared  that 
full  payment  for  the  land  had  been  made  by  James  Dun- 
bar according  to  the  act  of  February  8, 1861  (Laws  1861, 
p.  12).  To  this  patent  and  its  recitals,  the  plaintiff 
(appellant)  objected,  on  the  ground  that  the  patent 
liad  not  been  executed  by  the  Governor;  nor  was  it  sealed 
with  the  great  seal  of  the  state,  as  required  by  the  Con- 
stitution. To  the  recitals,  the  objection  was  taken 
that  there  was  no  authority  in  law  for  the  Governor's 
secretary,  by  whom  the  Governor's  name  had  been 
signed  to  the  patent,  to  bind  the  state,  or  any  one,  by 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  421 

[Brue  V.  McMillan.] 

the  statement  of  the  facts  recited.  The  court  took  these 
objections  under  advisement,  and  proceeded  with  the 
hearing.  On  April  7th  next,  the  court  announced  that 
plaintiff's  objections  were  overruled,  and  rendered 
judgment  for  the  defendant.  To  this  ruling  and  to  the 
judgment,  plaintiff  reserved  exceptions.  In  the  mean- 
time, the  act  of  April  4,  1911,  had  been  approved.  When 
the  objection  was  taken  to  the  patent  as  evidence  of  title, 
it  was  well  grounded  in  law  and  fact.  As  color  of  title, 
in  connection  with  act  of  possession  and  ownership,  it 
was  at  all  times  admissible,  and  when  the  ruling  was 
announced  the  objection  to  the  patent  as  k  muniment 
of  title  had  been  removed  by  the  statute.  As  was  held 
in  Brannan  v.  Hetiry,  supra,  under  the  act  of  1879,  the 
patent  of  1872  became  in  effect  a  transfer  of  the  state's 
original  title,  undisputed  in  this  case,  upon  condition 
that  the  purchase  money  had  been  paid,  and,  under  the 
act  of  1911,  it  became  in  effect  a  deed  subject  to  be  de- 
feated on  proof  that  the  purchase  money  had  not  been 
paid.  For  reasons  stated  in  that  case,  the  curative  ef- 
fect of  those  statutes  and  the  rule  of  evidence  enacted 
by  them  were  operative  in  this  case.  The  statute  of  1911 
became  effective  from  the  moment  of  its  approval.  The 
ruling  must  be  judged  on  its  merits  as  of  the  time  it 
was  made.  The  trial  court  properly  overruled  plain- 
tiff's objection  to  the  patent  for  want  of  proper  execu- 
tion. The  recitals  of  the  patent  were  of  no  consequence 
in  this  case  as  evidence  of  the  fact  of  payment.  Their 
presence  in  the  patent,  purporting  to  have  been  issued 
by  the  Governor,  or  his  secretary,  was  taken  by  the  state 
as  sufficient  reason  for  the  ratification  and  conveyance 
of  title,  which  it  had  power  to  make  on  any  considera- 
tion deemed  proper.  The  statute  of  1911  was  based 
upon  the  assumption  of  fact,  morally  and  legally  justi- 
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fiable^  that  the  patent  of  1872  spoke  the  truth  of  the 
transaction  to  which  it  related. 

A  certified  copy  of  a  map  on  file  in  the  office  of  the 
8tate  land  agent,  the  original  bearing  date  in  1871,  was 
introduced  in  evidence  for  the  purpose,  perhaps,  of  lo- 
cating the  land  in  controversy.  In  this  there  was  no 
error. — Barker  v.  Mobile  Electric  Co.,  173  Ala.  28,  55 
South.  364. 

Certified  copies  of  entries  in  the  books  kept  by  the 
State  Treasurer,  going  to  show  payments  for  swamp 
and  overflowed  lands,  and  notations  in  the  map  book  in 
the  office  of  the  state  land  agent,  made  on  the  page  op- 
posite to  the  map,  and  going  to  show  a  sale  of  the  land 
in  controversy  to  James  Dunbar,  were  admitted  for 
the  purpose,  no  doubt,  of  showing  a  sale  to  said  Dunbar 
and  payment  of  the  purchase  money  into  the  treasury 
of  the  state.  Defendant  showed  a  complete,  unbroken 
chain  of  title,  undenied  in  fact,  though  its  effect  in  law 
was  controverted,  reaching  back  to  the  Mobile  &  Ohio 
Railroad  Company,  assignee  of  Dunbar.  There  was  no 
effort  on  the  part  of  the  plaintiff  to  show  that  Dunbar 
had  not  in  fact  paid  the  purchase  money.  Plaintiff's 
reliance  was  upon  the  defendant's  inability  to  prove 
payment.  If,  for  any  reason,  there  was  error  in  the 
admission  of  the  certificates  and  the  notations  from  the 
map  book,  it  was  harmless;  for,  under  the  statute  of 
1911,  the  patent  became  prima  facie  evidence  of  title  in 
the  defendant.  There  being  no  attempt  to  defeat  the 
title  thus  shown  by  the  production  of  evidence  that  the 
purchase  money  had  not  in  fact  been  paid  into  the  state 
treasury,  this  patent  became  conclusive  of  the  case.  De- 
fendant's right  and  title  thereunder  was  not  affected  by 
subsequent  grants  to  the  plaintiff. — Bates  v.  Herron,  35 
Ala.  117;  Tapia  v.  Williams.  172  Ala.  18,  54  South. 
613. 
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There  were  objections  to  the  several  links  in  the 
chain  of  title  by  which  the  defendant  connected  himself 
with  the  Mobile  &  Ohio  Railroad  Company.  These  ob- 
jections were  based  upon  the  proposition  that  the  state's 
patent  to  that  company  was  ineffectual  as  a  conveyance 
of  title.  This  contention  has  been  disposed  of  by  what 
has  been  here  said,  and  by  what  may  be  found  in  Bran- 
nan  V.  Henry,  snpra^ 

We  find  no  error  in  the  record;  the  judgment  is  af- 
firmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdell, 
C  J.,  not  sitting. 

McCLELLAN,  J. — (concurring). — On  the  appeal  in 
Brannan  v.  Henry,  Infra,  57  South.  967, 1  have  attached 
my  view  of  an  expression  therein  used,  which  recurs,  in 
substance,  in  the  above  opinion,  with  respect  to  the  ef- 
fect of  the  Acts  of  1879  and  of  1911.  Reference  is 
therefore  made  to  that  appeal. 


Busbee,  et  al.  v.  Thomas,  et  al. 

Ejectment. 

(Decided  January  18,  1912.    57  South.  587.) 

1.  Ejectment;  Evidence;  Identification. — In  ejectment  a  plaintiff 
must  identify  tlie  tract  sued  for  with  that  described  in  a  deed  intro- 
duced as  evidence  of  title;  and  where  the  description  in  the  deed 
was  liy  monuments  and  boundaries,  it  was  necessary  to  locate 
such  monuments  and  boundaries  by  competent  evidence. 

2.  Same. — Possession  under  an  ancient  deed  for  more  than  fifty 
years  is  strong  evidence  that  original  boundaries  mentioned  in  the 
deed  are  those  of  the  land  possessed. 

3.  Same. — The  evidence  examined  and  held  sufficient  to  supi)ort 
a  finding  that  the  boundaries  and  monuments  mentioned  In  an 
ancient  deed  Introduced  as  evidence  of  title  were  the  same  as  those 
of  the  tracts  sued  for. 
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4.  Same. — A  question  put  to  a  witness  in  ejectment  as  to  whether 
plalutiflFs  had  exercised  any  acts  of  ownership  over  any  of  the  land 
in  suit,  or  anything  else,  in  the  last  twenty-five  years  was  objection- 
able as  calling  for  matters  outside  the  issue. 

5.  Deeds;  Property  Conveyed;  Certainty  of  Description. — Where  a 
deed  locates  land  by  monuments,  courses  and  distances  with  a 
beginning  point  that  is  fixed  and  certain,  and  fixes  the  termini  of 
the  several  boundaries,  which  are  the  corners  of  the  tract,  by  stal^es 
and  irtersection  with  a  known  section  line,  though  it  does  not  specify 
the  distances,  it  is  prima  facie  certain  and  admissible  as  evidence 
of  title. 

(>.  Same;  Construetion ;  Power  to  Lay  Off. — Where  the  land  to  be 
taken  was  definitely  described  by  monuments,  boundaries  and  cor- 
ners, it  is  not  invalid  as  a  grant  of  power  to  lay  off  land,  which 
has  never  been  exercised,  though  the  deed  states  that  the  grantees 
are  to  have  ten  acres  "as  they  want  it." 

7.  Boundaries;  E  vide  nee;  Deeds. — Where  plaintiffs  in  ejectment 
relied  on  an  ancient  deed  as  evidence  of  title,  and  the  defendants 
attacl>ed  the  deed  for  uncertainty  of  description,  and  a  witness 
testified  that  he  had  lived  in  the  neighborhood  of  the  land  practi- 
cally all  of  his  life,  that  the  original  trustees  under  whom  the 
plaintiff  claimed  were  in  possession  of  the  tract  before  the  war,  and 
that  be  had  seen  a  stake  at  the  northeast  corner  frequently  prior 
to  18(>0.  it  was  for  the  jury,  under  the  latitude  allowed  in  proof  of 
ancient  1  oundaries,  to  say  whether  or  not  this  stake  was  the  stake 
referred  to  In  the  deed. 

S.  Same:  Conflicting  Elements;  Quantity. — Neither  weight  nor 
effect  will  1  e  given  a  description  of  a  deed  in  terms  of  quantity, 
except  for  the  purpose  of  relieving  some  otherwise  irremediable  am- 
biguity in  the  more  particular  description,  and  the  sneclfic  descrip- 
tion will  control  although  the  description  by  monument,  comers  and 
boundaries  contalrs  more  than  the  amount  specified  by  acres. 

0.  Charities;  Trustees;  Capacity  to  Sue. — Where  the  trustees  of 
a  school  bring  ejectment  and  are  shown  by  the  minutes  of  the 
school  board  to  have  been  elected  as  such  according  to  the  terms  of 
the  deed  under  which  they  held,  that  they  were  serving  in  that 
capacity,  and  had  been  appointed  as  such  by  a  regular  and  valid 
order  of  a  resrister  in  chancery,  under  sections  G008.  6099.  Code  1907. 
they  were  snff icier tly  qualified  to  bring  such  suit  for  lands  conveyed 
as  a  charitable  donation  to  the  trustees  of  the  school. 

10.  Same;  Election;  Collateral  Attack. — Although  the  election  of 
the  trustees  of  a  school  may  have  been  voidable  at  the  instance  of 
the  cestui  qiies  trust,  it  was  not  void,  and  hence,  could  not  be 
assailed  collatorially  by  attackirg  the  capacity  of  such  trustees  in 
an  ejectment  suit  for  property  conveyed  in  trust  for  the  benefit  of 
the  school. 

11.  Same. — Although  the  election  of  the  trustees  under  a  deed  of 
la^  d  for  the  maintenance  of  a  school  was  not  strictly  regular,  yet 
it  cannot  be  declared  void  so  as  to  incapacitate  such  trustees  to 
1  ring  ejectment  to  recover  the  trust  property,  where  there  was  no 
fraud,  and  the  election  had  remained  unquestioned  for  a  number  of 
years. 
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12.  iSafnc;  Appointment. — Where  the  api)ointiueiit  of  trustees  under 
a  deed  to  land  for  the  maintenance  of  a  school  is  neither  void  nor 
voidn)  le  their  later  appointment  by  a  re??ister  in  chancery  under 
statutory  regulation  was  void  for  want  of  Jurisdiction,  for,  where 
the  creator  of  a  trust  has  provided  a  method  for  filling?  vacancies, 
and  it  is  possible  to  so  fill  them,  no  other  method  is  applicable,  gen- 
eral provisions  of  law  notwithstanding. 

13.  Eriilcnvc;  Conclusions, — Acts  of  ownership  are  statements  of 
collective  fact,  and  a  witness  with  a  personal  knowledge  of  the  sub- 
ject matter  may  testify  whether  a  party  has  exercised  acts  of 
ownership  over  the  land  In  suit  in  the  last  twenty-flve  years,  with- 
out his  testimony  being  objectionable  as  an  opinion  or  couclusion. 

14.  Same;  Hearsay;  Common  Reputation. — Because  of  Its  hearsay 
character,  conmion  reputation  Is  not  admissible  in  ejectment  to 
prove  the  number  of  acres  In  the  tract  in  suit. 

15.  Witnesses;  Examination;  Repetition. — ^Where  a  witness  has 
stated  fully  and  freely  his  knowledge  of  a  matter  InquirHl  about, 
the  refusal  to  allow  a  repetition  of  his  testimony  as  to  that  fact  is 
not  error. 

16.  Appeal  and  Erorr;  Harmless  Error;  Evidence. — Where  the 
capacity  of  plaintiff  was  otherwise  shown  by  uncontroverted  evi- 
dence, it  is  not  prejudicial  error  to  admit  proceedings  and  a  void 
order  of  a  register  in  chancery  appointlrg  such  plaintiffs  as  trustees, 
the  action  being  ejectment  by  such  trustees  as  plaintiffs. 

17.  Same;  Instructions. — It  Is  not  reversible  error  to  give  abstract 
Instructions  unless  it  clearly  appears  that  the  giving  of  the  same 
was  prejudicial. 

18.  Same;  Assignment;  Wairer. — The  failure  to  argue  or  insist 
upon  refuse<l  charges  is  a  waiver  of  such  assignment  of  error. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  H.  P.  Mbrritt^  Special  Judge. 

Ejectment  by  E.  W.  Thomas  and  others,  as  trustees, 
against  Lafayette  L.  Busbee  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

The  oral  charge  of  the  court,  excepted  to,  is  as  fol- 
lows: "I  charged  you  as  a  matter  of  law  this  morning 
that  the  boundaries  govern,  and  that  is  still  my  charge 
to  you.  I  simply  reiterate  that,  where  a  deed  sets  out 
the  boundaries  and  courses  and  distances,  you  must  fol- 
low the  boundaries,  and  even  though  it  may  name  a 
certain  number  of  acres,  and  according  to  the  boun- 
daries there  will  be  a  larger  number  of  acres  than  named, 
the  boundaries  control." 
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The  following  charges  were  refused  to  defendant: 
(2)  "I  charge  you  that,  unless  you  are  reasonably  satis- 
fied from  all  the  evidence  in  this  case  that  the  original 
trustees  under  the  deed  from  Bradford  and  wife  to  said 
trustees  laid  oflf  the  land  conveyed  or  attempted  to  be 
conveyed  therein,  and  established  the  stakes  therein  spe- 
cified, then  the  instrument  is  void,  and  cannot  serve  as  a 
muniment  of  title.  (3)  "I  charge  you  that,  under  the 
deed  of  Bradford  and  wife  to  the  school  trustees,  it 
was  necessary  for  the  said  trustees  to  lay  oflf  same 
within  a  reasonable  time,  and  if  they  fail  to  do  so,  and 
have  never  done  so,  then  the  deed  is  void  for  uncertain- 
ty." (6)  "I  charge  you  that  plaintiff  cannot  recover 
more  than  10  acres  of  land  under  this  deed  of  Bradford 
and  wife  to  the  trustees."  (7)  "I  charge  you  that  un- 
less you  are  reasonably  satisfied,  from  all  the  evidence 
in  this  case,  that  the  original  trustee  under  the  deed 
from  Bradford  and  wife,  or  their  successors  in  oflfice, 
laid  oflf  the  land  as  directed  by  said  deed,  then  you  must 
find  for  the  defendant."  (8)  "I  charge  you  no  survey 
by  subsequent  township  trustees  or  district  trustees 
could  put  into  operation  the  deed  of  Bradford  and  wife 
to  the  school  trustees;  but,  for  the  deed  to  have  been 
made  operative,  it  was  necessary  for  the  trustees  of  the 
property  under  the  deed  to  lay  it  oflf,  and,  if  they  have 
not  done  so,  you  should  find  the  issue  in  favor  of  the 
defendant."  (9)  "I  charge  you  that  the  plaintiflf  can- 
not recover,  unless  you  are  reasonably  satisfied  from  all 
the  evidence  that  the  original  trustees  under  the  deed 
from  Bradford  and  wife  laid  oflf  the  land  described 
in  said  deed,  and  that  the  tract  as  laid  oflf  contained  not 
iixceeding  ten  acres."  (10)  "I  charge  you  that  the 
courses  and  distances  are  not  suflficiently  described  in 
said  deed,  so  as  to  make  the  deed  suflficiently  certain." 
(11)  "I  charge  you  that  the  plaintiflf  cannot  recover  in 
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this  action,  unless  you  are  reasonably  satisfied  from  all 
the  evidence  that  the  original  trustees  under  the  deed 
from  Bradford  and  wife  to  James  A.  Kelly  and  others 
laid  oflf  the  lands  described  in  said  deed."  (12)  "I 
charge  you  that  if  you  are  reasonably  satisfied,  from  all 
the  evidence  in  this  case,  that  it  was  the  intention  of 
Bradford  and  wife  to  convey  only  10  acres  to  the  school 
trustees,  then  plaintiff  cannot  recover  the  full  amount 
of  acres  sued  for." 

Riddle^  Elus,  Riddle  &  Pruet,  for  appellant.  The 
deed  which  conveys  no  particular  spot  of  ground  can 
convey  no  title. — 6  Am.  Dec.  666;  51  Am.  Dec.  726.  A 
deed  conveying  a  specified  parcel  of  land  out  of  a  larger 
tract  is  void  if  the  location  of  the  tract  granted  cannot 
be  certainly  ascertained. — 29  South.  766;  84  Am.  St. 
Rep.  652.  Construction  of  deeds  must  be  with  the  view 
and  endeavor  to  give  every  part  of  it  a  meaning. — 94 
Am.  Dec.  363.  Parts  of  a  deed  inconsistent  with  the 
manifest  intent  of  the  grantor  will  be  rejected. — 27  Am. 
Dec.  554.  Counsel  discuss  the  charges  refused  but  with- 
out citation  of  authority. 

Whitson  &  Harrison,  for  appellee.  Stakes  are  lost 
with  the  lapse  of  years,  but  where  it  cannot  be  other- 
wise established  as  to  the  division  line,  the  stakes  will 
govern. — 4  A.  &  E.  Enc.  of  aw,  778.  Deeds  inartificial- 
ly  drawn  will  be  construed  with  greater  latitude  than 
when  skillfully  drawn. — Campbell  v.  Gilbert,  57  Ala. 
570.  Conveyances  by  metes  and  bounds  will  carry  all 
the  land  withjn  them,  although  it  exceeds  or  falls  short 
of  the  quantity  specified. — 4  A.  &  E.  Enc.  of  Law,  763. 
Effect  must  be  given  to  the  intention  of  the  parties,  and 
the  instrument  must  be  construed  in  the  light  of  the 
situation  of  the  contracting  parties  at  the  time  the  deed 
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was  made.— 4  A.  &  E.  Enc.  of  Law,  793-796;  45  Am. 
Dec.  745.  It  is  only  in  the  absence  of  monuments, 
courses  and  distances  that  the  quantity  of  the  land 
named  in  the  deed  will  govern. — 141  Fed.  711 ;  138  Ind. 
297.  Distances  in  description  must  always  yield  to  fixed 
boundaries  which  are  clearly  and  certainly  established. 
— Page  v.  Whatley,  50  South.  116.  Parol  evidence  is  ad- 
missible for  this  purpose. — Chambers  v.  Ringstaff,  69 
Ala.  140.  The  deed  was  not  void  for  uncertainty. — 
Dorgan  v.  M'eek,  86  Ala.  329;  Homan  v.  Stewart,  103 
Ala.  650;  Cottingham  v.  Hill,  119  Ala.  353.  The  creator 
of  the  trust  may  provide  a  method  for  filling  vacancies. 
— 26  A.  &  E.  Enc.  of  Law,  964.  The  trustees  were  there- 
fore entitled  to  maintain  suit. — Stewart  v.  White,  128 
Ala.  208.  Their  appointment  or  election  could  not  be 
collaterally  attacked. — Gaines  v,  Earvin,  19  Ala.  491; 
Griffiti  V,  Stoddard,  12  Ala.  783. 

SOMERVILLE,  J.— The  appellees  sued  the  appel- 
lants in  ejectment,  and  had  verdict  and  judgment  for 
the  land  sued  for. 

The  issue  in  the  trial  court  and  on  this  appeal  hinges 
upon  the  proper  interpretation  of  the  deed  offered  by 
plaintiffs  in  support  of  their  title.  This  deed  was  ex- 
ecuted in  1853  by  the  owner,  one  Bradford,  to  one  Kelly 
and  others,  as  trustees,  principally  for  the  mainte- 
nance of  a  school,  and  in  part  for  other  charitable  use?. 
The  plaintiffs  constitute  the  present  board  of  trustees, 
claiming  in  succession  to  those  originally  named  in  the 
grant.  The  deed  conveys  "the  following  described  lot 
of  land  lying  and  being  in  the  county  of  Coosa  and 
state  of  Alabama,  and  being  a  part  of  section  eight  in 
township  twenty-three  and  range  twenty  east,  in  the 
Tallapoosa  land  district,  containing  and  bounded  as 
follows;  to  wit:    Beginning  at  the  line  of  section  eight 
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where  said  line  strikes  Socapatoy  creek;  thence  do'ion 
the  north  hank  of  said  creek  to  a  stake;  thence  due 
north  to  a  stake;  thence  east  to  a  stake  in  said  section 
line;  thence  south  with  said  line  to  the  beginning.  Said 
lines  to  be  run  so  as  to  contain  ten  acres,  and  the  acad- 
emy, and  said  trustees  are  to  have  said  ten  acres  run  so 
it  contains  the  academy  and  the  Baptist  Church  and 
ten  acres  of  land  as  they  icant  it/^ 

The  evidence  shows  with  reasonable  certainty  that  at 
the  time  of  the  grant  in  question  an  academy  building 
stood  near  the  southwest  corner  of  the  tract  sued  for, 
and  a  Baptist  Church  near  the  northeast  corner;  that 
for  about  50  years  past  the  tract  has  been  commonly 
known  as  the  "Bradford  Academy  Lot,"  and  its  boun- 
daries and  corners  have  been  identified  and  well  known 
to  a  number  of  people  living  in  the  neighborhood;  that 
the  entire  tract  contains  about  17  acres;  and  that  rect- 
angular lines  running  from  the  eastern  and  southern 
boundaries  (as  fixed  by  the  deed) ,  so  as  to  barely  include 
the  academy  and  church  buildings  as  they  originally 
stood,  would  inclose  about  13  acres. 

Defendants  objected  to  the  introduction  of  the  Brad- 
ford deed,  on  the  grounds  (1)  that  it  was  void  for  un- 
certainty of  description;  (2)  because  it  vested  in  the 
trustees  merely  a  power  to  lay  off  10  acres,  as  they 
pleased,  so  as  to  include  the  academy  and  church,  and 
this  power  has  never  been  executed;  and  (3)  because  it 
was  not  shown  that  plaintiffs  are  the  persons  who  can 
recover  under  the  deed. 

The  rules  of  interpretation  which  declare  the  primacy 
and  effect  of  variant  modes  of  description  in  deeds  have 
been  too  often  stated  to  permit  of  repetition  here.  It  is 
obvious  that  the  deed  before  us  fully  describes  the  tract 
of  land  intended  to  be  conveyed  by  monuments,  courses, 
and  boundaries,  located  with  reference  to  a  beginning 
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point  that  is  fixed  and  certain,  by  means  of  which  the 
entire  tract  can,  or  could  originally,  be  definitely  pointed 
out.  It  is  true  that  distances  are  not  specified;  but 
the  termini  of  the  several  boundaries,  which  are,  of 
course,  the  corners  of  the  tract,  are  fixed  as  to  the  west- 
ern corners  by  stakes  on  the  specified  courses,  and  as 
to  the  eastern  corners  by  the  intersection  of  the  courses 
with  a  known  section  line.  The  deed  was  therefore 
prima  facie  certain  as  to  the  land  conveyed,  and  clearly 
admissible  in  evidence.  It,  of  course,  devolved  on  the 
plaintiffs  to  show  the  identity  of  the  tract  thus  de- 
scribed with  the  tract  sued  for;  and  in  doing  this  it  was 
necessarj'  by  competent  evidence  to  locate  the  monu- 
ments and  boundaries  set  forth  in  the  deed.  As  to  this, 
the  only  points  of  real  controversy  were  with  respect  to 
the  two  stakes  which  indicated  the  southwestern  and 
northwe-tern  corners,  and  with  respect  to  the  actual 
location  of  the  western  and  northern  boundaries. 

H.  R.  Robbins,  (54  years  old,  testified  that  he  had  lived 
in  the  neighborhood  of  the  land  practically  all  his  life; 
that  he  attended  school  there  as  a  boy;  that  he  knew 
the  original  trustees;  and  that  they  were  in  possession 
of  the  tract  of  land  sued  for  when  he  first  knew  it  before 
the  War,  when  it  was  used  for  school,  church,  and  ceme- 
tery purposes. 

In  the  absence  of  any  surviving  monuments  at  all,  an 
ancient  possession  under  an  ancient  deed  might  be  suf- 
ficient evidence  of  the  original  boundaries  mentioned  in 
the  deed;  and  when  such  possession  continues  uninter- 
ruptedly for  nearly  half  a  century  the  fact  becomes  very 
cogent  indeed. — Oicen  v.  Bartholomew,  9  Pick.  (Mass.) 
520;  Aldrich  v.  Griffith,  66  Vt.  390,  29  Atl.  376. 

But  Robbins  goes  further  and  testifies  to  the  presence 
of  a  stake  at  the  northwest  corner,  which  he  had  fre- 
quently seen  when  a  schoolboy,  prior,  we  may  fairly 
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assume,  to  the  year  1860.  Much  latitude  must  be  al- 
lowed in  the  proof  of  ancieut  boundaries,  and  it  was 
clearly  for  the  jury  to  say,  from  all  the  circumstances 
before  them,  whether  this  stake  was  the  stake  referred 
to  in  the  deed. 

It  will  be  noted  that,  since  the  southwest  corner  and 
the  linen  of  the  southern  and  eastern  boundaries  were 
certainly  known,  and  since  the  western  and  northern 
boundaries  ran  with  the  point  of  the  compass  and  at 
right  angles  to  each  other,  the  location  of  the  northwest 
corner  would  suffice  to  complete  and  close  the  entire 
boundary  on  all  the  four  sides. 

W.  T.  Smith,  son  of  one  of  the  original  trustees^ 
testified  that  he  saw  an  iron  post  placed  at  the  north- 
west corner  more  than  40  years  ago ;  that  about  30  years 
ago  his  father  and  one  McKinney,  who  was  also  one  of 
the  original  trustees,  pointed  out  to  him  on  the  land  the 
corners  and  marked  boundaries  of  the  academy  lot, 
which  were  the  same  as  those  now  claimed  by  the  plain- 
tififs.  These  boundaries  were  also  shown  to  have  been 
commonly  known  in  the  community  for,  perhaps,  a 
generation  or  more. 

This,  and  much  other  testimony  of  a  similar  nature, 
however  strongly  disputed,  necessarily  carried  to  the 
jurj^  the  issue  of  the  identification  of  the  land,  and  was 
sufficient  in  this  aspect  to  support  a  verdict  for  the 
plaintiffs.— G.  &  G.  Ry.  Co.  h\  Pitcher,  163  Ala.  401,  51 
South.  11. 

Whatever  notion  the  grantor,  Bradford,  or  tlie  trus- 
tees, or  any  one  else,  may  have  had  as  to  the  number  of 
acres  contained  in  the  tract  he  granted  by  specific 
boundaries  is  wholly  immaterial.  Even  had  he  ex- 
pressly declared  an  intention  to  convey  only  10  acres,  it 
would  be  unavailing  to  limit  or  qualify  his  definite  de- 
scription of  the  grant  by  monuments,  corners  and  bouri- 
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daries.  This  is  a  fixed  rule  of  construction,  and  a  rule 
of  property  as  old  as  the  common  law;  and  neither 
weight  nor  effect  is  ever  given  to  a  description  in  terms 
of  quantity,  except  for  the  purpose  of  relieving  some 
otherwise  irremediable  ambiguity  in  the  more,  particu- 
lar description. — Page  v.  Whatley,  162  Ala.  473,  50 
South.  116;  Sf.  C.  Cement  Co,  v.  U.  L.  Cement  Co.,  138 
Ind.  297,  37  N.  E.  721.  But  we  discover  in  the  grantor's 
allusions  to  quantity  no  more  than  a  mere  estimate  of 
the  probable  acreage  of  the  tract;  and,  having  regard 
to  his  plain  purpose,  we  think  he  intended  to  limit  the 
area  downward,  rather  than  upward.  In  any  case,  how- 
ever, this  specification  must  yield  to  the  boundaries  ac- 
tually named. 

The  right  of  the  plaintiffs  to  sue  in  the  capacity  of 
trustees  was  duly  and  reasonably  shown.  They  were 
elected  as  such,  as  shown  by  the  minutes  of  the  board, 
and  were  serving  in  that  capacity.  If  this  were  not 
enough,  they  were  also  appointed  as  such  by  a  regular 
and  valid  order  of  the  register  in  chancery,  upon  pro- 
ceedings which  were  instituted  and  conducted  in  ac- 
cordance with  the  statutes  therefor  provided.  Sections 
6(H)8,  6099,  Code  1907. 

We  are  of  the  opinion,  however,  that  the  election  of 
these  trustees  by  even  a  minority  of  the  full  member- 
ship of  the  board,  a  majority  of  the  membership  being 
vacant,  was  not  void,  though  the  exercise  of  the  power 
conferred  by  the  deed  to  fill  ensuing  vacancies  may  have 
been  conferred  on  a  majority  of  the  board.  And  we 
further  hold  that,  even  if  such  election  were  voidable 
at  the  instance  of  the  cestuis  que  trustent,  it  could  not 
be  thus  assailed  by  strangers  thereto  in  a  collateral  pro- 
ceeding. See  Oaines  v.  Harmn,  19  Ala.  491,  498.  Nor 
should  such  election,  though  not  strictly  regular,  be 
declared  void  where  there  has  been  no  fraud,  and  where 
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it  has  remained  unquestioned  for  many  years. — 28  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  966.  The  result  of  this 
view  would  render  the  register's  appointments  unneces- 
sary, and  therefore  void  for  the  want  of  jurisdiction; 
the  rule  being  that,  where  the  creator  of  the  trust  has 
provided  a  method  for  the  filling  of  vacancies,  this 
method  will  be  carried  out  whenever  possible,  and  va- 
cancies can  be  filled  in  no  other  way,  general  provisions 
of  law  notwithstanding. — 28  Am.  &  Eng.  Ency.  Law  (2 
Ed.)  965.  Nevertheless,  the  admission  of  the  proceed- 
ings and  order  in  evidence  was  without  prejudice  to  the 
defendants,  since  the  capacity  of  the  plaintiffs  was 
otherwise  sufficiently  shown,  and  there  was  no  conflict 
in  the  evidence  with  respect  thereto. 

Defendants  asked  their  witness  Selman,  "Have  the 
school  trustees  exercised  any  acts  of  ownership  over 
any  of  that  land  or  the  academy,  or  anything  else,  in 
the  last  25  years?"  Objection  to  the  question  was  sus- 
tained by  the  trial  court.  Acts  of  ownership  are  col- 
lective facts,  and  the  form  of  this  question  was  not  ob- 
jectionable, as  calling  for  the  witness'  opinion  or  con- 
clusion.— Woodstock  Iron  Co,  v.  Roberts,  87  Ala.  436, 
6  South.  349.  Nor,  in  view  of  some  of  the  testimony  in- 
troduced for  plaintiffs,  was  the  witness'  negation  of 
such  acts  other  than  rightful  and  proper.  There  are 
three  reasons,  however,  any  one  of  which  might  justify 
the  rejection  of  the  question:  (1)  It  does  not  appear 
that  the  witness  was  qualified  by  any  sufficient  personal 
knowledge  of  the  subject-matter  of  the  inquiry  to  an- 
swer so  sweeping  a  question;  (2)  the  inquiry  as  to 
acts  of  ownership  over  "anything  else"  than  the  prem- 
ises in  dispute  was  outside  the  issue,  and  therefore  ir- 
relevant; and,  (3)  it  conclusively  appears  from  the  bill 
of  exceptions  that  this  witness,  in  his  testimony  actually 
given,  told  all  he  knew  about  the  trustees  and  their 
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acts  of  ownership  and  control  over  the  land,  and,  in- 
deed, specifically  answered  in  the  negative  this  very  in- 
quiry, a  duplication  of  which  was  not  a  matter  of  right 
in  the  defendants. 

For  the  reason  last  stated,  the  questions  to  the  same 
witness,  as  to  acts  of  ownership  on  the  part  of  the  trus- 
tees over  that  part  of  the  land  lying  between  the  grave- 
yard and  Garrett's  creek,  were  rejected  without  preju- 
dice to  defendants.  The  testimony  of  the  witness  to 
which  we  above  refer  will  be  found  in  the  reporter's 
statement  of  the  case. 

Common  reputation  as  to  the  number  of  acres  in  the 
academy  tract  was  not  admissible  to  prove  that  fact, 
even  if  the  fact  were  relevant.  It  was  but  hearsay,  and 
does  not  fall  within  any  exception  to  the  rule  of  exclu- 
sion. 

That  part  of  the  court's  oral  charge  to  which  excep- 
tion was  taken  correctly  stated  the  law,  though  its  allu- 
sion to  distances  was  abstract,  so  far  as  the  present 
deed  is  concerned.  This,  however,  as  often  declared,  is 
not  reversible  error. 

Charges  2,  3,  6,  7,  8,  9,  and  11,  refused  to  defendants, 
are  framed  on  the  mistaken  theory  that  the  Bradford 
deed  vested  in  the  trustees  only  a  power  to  lay  off  10 
acres  of  land,  in  default  of  which  they  had  taken  noth- 
ing under  the  deed. 

Charges  4,  5,  and  6,  not  being  argued,  do  not  merit 
discussion. 

(Charge  10,  that  the  comers  and  distances  are  not  suf- 
ficiently described  in  the  deed,  is  opposed  to  the  views 
which  we  have  declared  on  that  subject. 

Charge  12,  also,  is  oppo^^  to  our  ruling  that  Brad- 
ford's intention  to  convey  only  10  acres  was  immaterial 
in  the  face  of  the  specific  description  of  the  land  con- 
veyed. 
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We  find  no  error  in  the  record  prejudicial  to  appel- 
lants, and  the  judgment  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdell^ 
C.  J.,  not  sitting. 


Leath  v.  Cobla,  et  al. 

Ejcfjiment. 

(Decided  February  6,  1912.    57  South.  972.) 

1.  Appeal  and  En'or;  Review. — A  plea  of  not  guilty  or  a  plea 
since  the  last  continuance  being  the  only  proper  pleas  in  ejectment^ 
the  action  of  the  court  on  motion  to  strike  and  demurrer  to  special 
pleas  will  not  Le  considered  on  appeal  where  a  case  was  tried  and 
a  verdict  rendered  for  defendant  on  the  plea  of  not  guilty. 

2.  Judgment;  Entry. — ^The  records  of  courts  import  absolute  verity 
and  cannot  be  contradicted  by  parol ;  hence,  in  ejectment  parol  testi- 
mony was  not  admissible  to  show  that  a  decree  of  condemnation, 
under  which  the  defendant  claimed,  was  written  on  the  record  by  the 
judge  before  whom  the  proceedings  were  had  after  the  expiration  of 
his  term  of  office  up<>n  the  misplacement  of  the  final  decree,  espe- 
cially where  the  record  on  its  face  showed  that  the  decree  was 
rendered  and  entered  within  the  time  prescriled,  and  on  a  date  during 
the  term  of  the  judge. 

3.  Ejectment;  Process;  Notice  to  Landlord. — Under  section  3840, 
and  section  3844,  Code  1907,  the  landlord  simply  lecomes  a  party, 
but  not  the  sole  party  to  the  suit,  hence,  though  a  tenant  suggested 
his  landlord  as  a  party,  the  tenant  remained  a  party,  and  where 
during  the  pendency  of  the  suit  the  landlord  conveys  the  premises 
to  the  tenant,  the  tenant  could  still  defend  under  the  title  granted. 

4.  Eminent  Domain;  Proceedings ;  Collateral  Attack. — That  a  peti- 
tion for  the  condemnation  of  land  was  addressed  to  the  prolate 
judge  instead  of  to  the  prol  ate  court  (section  3S89,  Code  1907,)  can- 
not be  asserted  in  ejectment  to  affect  the  validity  of  the  title  of  one 
who  claims  thereunder. 

5.  Same. — While  the  petition  and  condemnation  proceedings  must 
state  the  jurisdictional  facts,  defects  which  would  be  fatal  on  de- 
murrer or  other  direct  attack  upon  the  petition  are  not  fatal  when 
collaterally  attacked  where  the  rule  of  presumption  of  regularity 
obtains:  hence,  though  such  petition  does  rot  mention  the  a^e  and 
residence  of  the  party  owning  land  sought  to  be  condemned,  the  final 
decree  showing  that  the  amount  of  condenmation  money  was  paid, 
the  petition  was  sufficient  against  attack  in  ejectment,  against  one 
claiming  under  condemnation,  especially  where  It  appears  that  sum- 
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mous  was  served  on  such  party,  and  his  own  testimony  showed  that 
he  was  over  twenty  years  of  age. 

6.  Same;  Proceedings;  Petition, — The  petition  held  to  sufficiently 
show  that  the  coudemuation  proceedings  was  in  the  probate  court 
and  were  sufficient  under  the  retiuirement  that  the  proceeding  be 
addrcssefl  to  the  jirobate  court.     (Section  3889,  CJode  1907.) 

7.  Same;  Raising  a  Dam;  Petition. — Under  section  3904,  Code 
1907,  ore  who  had  commenced  the  erection  of  a  dam  without  author- 
ity of  law  could  only  jiroceed  to  raise  a  dam  as  though  he  had  no  dam, 
and  the  fact  that  his  petition  was  to  establish  a  dam  would  not 
render  rb3  condeiiuiallon  proceedings  void. 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haealson. 

Ejectment  by  E.  Leath  against  E.  Cobia  and  others. 
Judgment  for  defendant  and  plaintiffs  appeal.  Af- 
firmed. 

BuENETT,  Hood  &  Murphreb,  for  appellant.  The 
court  erred  in  overruling  plaintiff's  demurrers  to  pleas 
1  and  motions  to  strike  filed  by  plaintiff. — 7  Enc.  P.  & 
P.  238;  People  v.  River  R.  Co.,  12  Mich;  Richardson  v. 
Stephenson,  114  Ala.  238;  ZirJde  v.  Jones,  129  Ala.  444. 
The  documents  relied  on  as  a  defense  were  void  and  the 
court  erred  in  admitting  them  in  evidence. — Sees.  3888, 
et  seq.,  Code  1907;  31  South.  287;  Bottom  v.  Brewer, 
54  Ala.  290;  McCullough  v.  Cunningham,  96  Ala.  584. 
The  petition  was  deficient. — Section  3890,  Code  1907; 
Lamar  v.  Comm.  Ct,,  21  Ala.  776.  The  proceedings, 
therefore,  are  not  merely  voidable  but  absolutely  void 
and  subject  to  collateral  attack. — Authorities  supra, 
and  Cox  v.  Johnson,  80  Ala.  24 ;  Wyatt  v.  Ramho,  29  Ala. 
570 ;  Comm,  v.  Thompson,  18  Ala,  696 ;  Wilson  v.  Judge, 
18  Ala.  160.  Jurisdictional  facts  cannot  be  presumed. 
—Whitlow  V.  Echols,  78  Ala.  209.  On  these  authorities 
the  report  of  the  jury  was  void  and  could  be  given  no 
effect.  Leath  was  entitled  to  notice  of  any  action  to 
substitute  the  order,  and  to  have  combated  the  substi- 
tution.— McLendon  v.  Jones,  8  Ala.  298;  Adkinson  v. 
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Keel,  25  Ala.  553;  Dahney  v.  Mitchell,  55  Ala.  495, 
Hence,  the  decree  was  a  nullity. — Hudson  v.  Hudson^ 
20  Ala.  364;  Hall  v.  Hudson,  20  Ala.  286;  Herring  v. 
Cheney,  75  Ala.  378.  Petition  was  addressed  to  the 
judge  of  probate  instead  of  to  the  probate  court  in  di- 
rect contravention  of  section  3889,  Code  1907. — FoU 
mar^s  case^  68  Ala.  120;  Ashford  v.  Watkins,  70  Ala. 
161.  The  tenant  disclaimed  possession  and  suggested 
the  landlord,  and  she  certainly  had  no  title  because  she 
had  conveyed  it  to  the  tenant. — McLendon  v.  Mtg.  Co., 
122  Ala.  389;  Stevenson  v.  Reeves,  92  Ala.  583. 

Hugh  Reid,  and  J.  Fouchb  Matthews^  for  appellee. 
Not  guilty  is  the  only  proper  plea  in  ejectment,  and  as 
this  w^as  filed  and  trial  was  thereon,  the  action  of  the 
court  on  the  demurrers  to  the  special  pleas  and  on  the 
motions  to  strike  were  immaterial,  and  will  not  be  re- 
viewed.— Webb  V.  Reynolds,  139  Ala.  398;  Woodstock 
L  Co.  V.  Stockdule,  143  Ala.  550.  Error  does  not  af- 
firmatively appear  to  have  been  occasioned  thereby. — , 
Reynolds  v.  Lavyrence,  147  Ala.  216;  Montgomery  v. 
Mason,  133  Ala.  508;  C.  &  W,  R,  R.  Co.  v.  Bridges,  86 
Ala.  448.  No  recovery  was  sought  under  the  easement, 
and  this  was  equivalent  to  striking  the  averment. — So. 
Ry.  Co.  V.  Bunt,  131  Ala.  591 ;  Cross  v.  Enslinger,  133 
Ala.  409.  The  defendants  were  entitled  to  a  judgment  un- 
der the  general  issue  on  the  evidence. — Etowah  M.  Co. 
V.  Carlisle,  127  Ala.  668;  Price  v.  Cooper,  123  Ala.  392; 
Stevenson  v.  Reeves,  92  Ala.  582;  Gnilmartin  v.  Wood, 
76  Ala.  204.  The  suggestion  by  a  tenant  does  not  make 
the  landlord  the  sole  party,  and  hence,  the  tenant  re- 
mained a  party. — McLendon  v.  Mtg.  Co.,  122  Ala.  389 ; 
Morris  v.  Beebe,  54  Ala.  300.  The  record  of  the  con- 
demnation proceedings  import  absolute  verity  and  can- 
not be  contradicted  or  disproved  in  a  collateral  proceed- 
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ing  by  extrinsic  or  parol  evidence. — Ferry  r.  King^  117 
Ala.  533;  Whitlow  v.  Echols,  78  Ala.  206;  Martin  v. 
Hall,  70  Ala.  421 ;  King  v.  Martin,  67  Ala.  177;  Deslonde 
V.  Harrington,  29  Ala.  92;  17  Cyc.  571;  23  Cyc.  1051 
and  1086.  The  petition  contained  sufficient  jurisdic- 
tional facts  to  give  the  court  jurisdiction  and  hence 
was  sufficient  on  collateral  attack  although  it  may  not 
have  been  good  against  demurrer,  and  although  re- 
versible irregularities  may  have  appeared  in  the  record. 
—Sec.  3888,  Code  1907;  Gamble  v.  Jordan,  54  Ala.  432; 
Driggers  v.  Cassidy,  71  Ala.  529;  Friedman  v.  8ham^ 
blin,  117  Ala.  454.  The  entry  of  the  judgment  did  not 
render  it  void.— L.  d  N.  v.  Fcrkins,  152  Ala,  133.  The 
ministerial  act  of  entry  may  be  made  after  the  expira- 
tion of  the  term  of  the  judge. — 23  Cyc.  839;  Hamil  v. 
Gibson,  61  Ala.  261. 

SIMPSON,  J. — This  is  a  statutory  action  of  eject- 
ment, by  the  appellant,  for  the  recovery  of  one  acre  of 
Jand  described  in  the  pleading.  Other  lands  and  inter- 
ests were  originally  mentioned,  but  were  eliminated  by 
disclaimer,  and  while  the  defendant  set  up  an  easement, 
that  was  abandoned,  and  the  verdict  was  for  the  defend- 
ant for  the  one  acre  of  land  only,  and  that  alone,  will 
be  considered. 

It  is  unnecessary  to  consider  the  action  of  the  court 
on  motion  to  strike  and  on  demurrers  to  special  pleas, 
as  this  court  has  frequently  decided  that,  besides  a  plea 
since  last  continuance,  the  plea  of  "not  guilty"  is  the 
only  proper  plea  in  an  action  of  ejectment;  and  this 
ease  was  tried  and  the  verdict  rendered  on  that  plea. — 
Vadcboncocur  t>.  Ilannon,  159  Ala.  617,  49  South.  292; 
Edinburgh-American  Land  Mortgage  Co,  v.  Canterbury, 
169  Ala.  444,  53  South.  823;  Etouah  Mining  Co.  v.  Doe 
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ex  dem.  Carlisle^  127  Ala.  668,  669,  29  South.  7;  Webh 
et  al.  V.  Reynolds,  139  Ala.  398,  36  South.  15. 

The  defendant  set  up  title  to  the  one  acre  of  land  un- 
der certain  proceedings  in  the  probate  court  in  1904, 
for  the  condemnation  of  said  one  acre  for  the  purpose 
of  enabling  him  to  build  a  dam,  for  a  public  gristmill  on 
the  opposite  bank  of  the  Chattooga  river. 

In  this  collateral  proceeding  it  does  not  affect  the  val- 
idity of  the  condemnation  proceedings  that  the  petition 
for  condemnation  was  addressed  to  the  judge  of  pro- 
bate, in  place  of  to  the  probate  court,  as  required  by 
section  3889  of  the  Code  of  1907. 

The  petition  prays  that  "a  writ  issue  from  your  hon- 
orable court  of  probate,"  etc.,  that  "summons  may  issue 
from  your  honor's  court  of  probate,"  etc.,  requiring  the 
inquest  to  be  returned  to  "your  honor's  court  of  pro- 
bate," showing  that  the  proceeding  was  in  the  probate 
court. 

Nor  is  it  material  that  the  petition  does  not  men- 
tion the  age  and  the  residence  of  Leath,  the  party  who 
owned  the  one  acre  of  land  on  the  opposite  side  of  the 
river,  as  it  prays  that  summons  be  served  on  him;  the 
further  proceeding  shows  that  summons  was  served  on 
him,  his  own  testimony  shows  that  he  was  over  21 
years  of  age,  and  the  final  decree  sjiows  that  the  amount 
of  condemnation  money  was  paid. 

It  is  true  that,  in  proceedings  of  this  kind,  the  peti- 
tion must  state  the  jurisdictional  facts,  and  when  that 
is  the  case,  the  court  acquires  jurisdiction,  but  there  are 
many  defects  which  would  be  fatal  on  demurrer,  or 
some  direct  proceeding,  yet  are  not  fatal  in  a  collateral 
proceeding,  in  which  the  presumption  of  regularity  is 
reversed.— 2  Mayf.  Dig.  p.  946,  §  205;  Id.  p.  947,  §  220. 

The  act  of  1822  (Laws  1822,  p.  56)  requiring  peti- 
tions for  sale  of  real  estate  to  state  the  names  of  the 
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heirs,  and  "which  are  of  age,  which  are  infants  or  femes 
covert,"  yet,  in  a  case  where  the  petition  failed  to  state 
which  of  the  heirs  were  of  full  age,  this  court  held  that 
to  be  a  mere  irregularity  and  not  jurisdictional. — 
Field's  Heirs  v.  Goldshy,  28  Ala,  218,  221,  222,  224,  225, 
65  Am.  Dec.  341. 

Under  the  Code  of  1852,  §  1755,  where  the  petitioner 
merely  expressed  his  opinion,  in  place  of  stating  the 
facts  as  required  by  the  statute,  and  gave  a  description 
of  the  land  which  would  have  been  held  bad  as  a  mat- 
ter of  pleading,  this  court  held  that  on  collateral  attack 
the  defects  were  immaterial,  and  (speaking  through 
Brickell,  J.)  said:  "As  a  matter  of  pleading  these 
averments  are  wholly  insufficient.  ♦  ♦  ♦  if  the  suffi- 
ciency of  the  petition  had  been  put  in  issue  by  demurrer, 
or  assailed  on  error,  judgment  against  it  must  have 
been  pronounced.  Then,  as  has  been  said  by  this  court, 
all  intendments  would  have  been  indulged  against  the 
pleader.  When  the  proceedings  ripen  into  a  decree, 
and  are  collaterally  assailed,  and  rights  of  property 
have  attached,  the  rule  is  changed,  and  every  reason- 
able intendment  is  made  in  favor  of  the  validity  of  the 
decree."  Also,  that  "an  amendable  defect  of  this  char- 
acter, we  cannot  believe,  will  ever  justify  a  sentence  of 
nullity  against  judicial  proceedings,  when  collaterally 
assailed:'— Wright's  Heirs  v.  Ware,  50  Ala.  549,  557, 
559. 

In  a  later  case,  where  the  allegations  of  the  petition 
were  not  in  the  exact  language  of  the  statute,  this  court 
(speaking  through  Manning,  J.)  said:  "Public  policy 
requires  that  all  reasonable  presumptions  should  be 
made  in  support  of  such  sales,"  and,  "if  a  different  rule 
prevailed,  purchasers  would  be  timid  and  estates  con- 
sequently be  sold  at  diminished  value."  And  further, 
after  stating  the  rule  as  to  presumptions,  "we  should 
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understand  the  petition  as  it  is  reascmable  to  infer  that 
the  party  who  made  it  and  the  judge  who  acted  upon  it 
did  understand  it,  and  not  as  they  were  found  to  under- 
stand it,"  and  then  quoted  from  Wrighfs  Case,  supra. 
Bibh  V.  Bishop's  Home,  61  Ala.  326,  330,  331. 

These  cases  are  quoted  in  a  subsequent  case,  where 
the  petition  alleged  merely  that  C.  and  N.  owned  the 
"remaining  undivided  one-half  interest"  in  the  land, 
without  stating  what  part  each  owned,  and  it  is  stated 
that  though  the  petition  would  have  been  insufficient 
on  demurrer,  yet  on  collateral  attack  it  is  otherwise. — 
Whitlow  V.  Echols,  78  Ala.  206. 

In  a  case  where  the  petition  failed  to  state  the  resi- 
dences of  the  persons  interested  in  the  property,  this 
court  said  that  "this  would,  no  doubt,  be  a  good  ground 
of  demurrer  to  the  petition,  and  reversible  error,  on 
direct  assailment  by  appeal.  Perhaps  it  might  be  re- 
garded as  jurisdictional  if  there  was  no  appearance  of 
the  defendants  in  the  court  below,  but  this  we  do  not 
positively  decide,"  and  held  that  the  defect  was  not 
available  on  collateral  attack. — Morgan  v,  Farned,  83 
Ala.  367,  369-370,  3  South.  798. 

In  the  case  now  under  consideration,  the  parties  and 
the  court  evidently  understood  the  failure  to  state 
whether  Leath  was  a  minor  (as  every  one  would),  to 
mean  that  he  was  over  twenty-one,  and  the  evidence 
shows  that  he  was.  They  also  understood  the  request 
to  have  the  citation  served  on  him  to  mean  that  he  was 
in  the  county,  and  it  was  in  fact  served  on  him,  accord- 
ing to  the  record,  and  the  decree  shows  that  the  con- 
demnation money  was  paid. 

Under  these  facts,  it  would  seem  to  be  the  merest 
quibbling  on  words  to  hold  that  the  court  did  not  ac- 
quire jurisdiction  in  this  case  because  the  age  and  resi- 
dence were  not  stated  in  the  petition. 


Digitized  by  VjOOQIC 


442  SUPREME  COURT  [VoL 

[Leath  v.  CoWa,  et  al.] 

The  Dext  insistence  of  the  appellant  is  that  the  court 
should  have  received  parol  testimony  to  the  effect  that 
the  proceedings  were  had  in  the  probate  court  during 
the  incumbency  of  Judge  Appleton,  that  he  rendered 
the  final  decree  in  writing,  and  as  it  was  misplaced, 
wrote  the  decree  on  the  record,  after  the  termination  of 
his  term  of  office.  The  record  shows  that  the  decree 
was  rendered  and  entered  within  the  time  prescribed 
by  law,  and  on  a  date  during  the  term  of  Judge  Apple- 
ton. 

It  is  one  of  the  principles  of  our  law  that  the  records 
of  our  courts  must  import  absolute  verity  and  cannot 
be  contradicted  by  parol  proof. — 23  Cyc.  855;  1  Black 
on  Judgments  (2d  Ed.)  §  245,  p.  364;  lb.  §  246,  p.  368; 
Id.  §  276,  pp.  421-423;  Id.  §  287,  p.  439.  See  2  Black  on 
Judgments  (2d  Ed.)  §  522,  p.  786;  Deslonde  &  James 
V.  Darrington^s  Heirs,  29  Ala.  93,  96 ;  Whitelow  v.  Ec- 
hols, 78  Ala.  210;  Wilkhison  et  al.  v.  Lehman-Durr  Co., 
150  Ala.  464-468,  43  South.  857,  124  Am.  St.  Rep.  75; 
rjogan  v.  Central  I.  &  G.  Co.,  139  Ala.  548,  555,  36  South. 
729;  Ferguson  v.  Kumler,  25  Minn.  184,  187;  Walker 
V.  Armour,  22  111.  658,  660;  Cofer  v.  State,  168  Ala, 
171,  52  South.  934. 

In  this  collateral  proceeding  the  judgment  must  stand, 
as  it  appears  upon  the  record. 

The  appellant  insists,  however,  that  the  face  of  the 
proceedings  show  that  they  are  void  because  the  petition 
is  to  establish  a  dam,  and  it  is  shown  that  there  was 
already  a  dam  there,  and  the  proceedings  should  have 
been  to  raise  a  dam. 

The  authority  for  proceedings  to  raise  a  dam  applies 
only  where  the  previous  dam  has  been  "erected  under 
this  article"  (Code  1907,  §  3904),  and  this  court  has 
held  that  a  petition  to  raise  a  dam  is  fatally  defective 
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UDless  it  shows  that  the  first  dam  had  been  erected 
under  the  order  of  the  court. — Bottoms  d  Powell  v. 
Brewer  &  Brown,  54  Ala.  288. 

It  necessarily  follows  then  that  if  a  man  has  com- 
menced the  erection  of  a  dam  without  authority  of  law, 
his  only  remedy  ia  to  proceed  as  though  he  had  no  dam 
(which  in  law  is  the  fact)  and  submit  to  the  court  the 
entire  matter  of  the  building  of  the  dam. 

Appellant  also  insists  that  the  tenant  could  not  de- 
fend under  the  title  of  the  landlord  because  said  tenant 
ceased  to  be  a  party  to  the  proceeding,  when  he  sug- 
gested the  landlord,  and  she,  the  landlady,  could  not 
defend,  because,  during  the  pendency  of  the  suit,  she 
had  conveyed  the  premises  to  said  tenant. 

Such  is  not  the  efiPect  of  the  statute.  Under  sections 
3840  and  3844,  the  landlord  simply  becomes  a  party, 
and  not  the  sole  party  to  the  suit.  The  tenant  also 
remains  a  party.  This  court  has  held  that  the  tenant 
cannot  have  the  landlord  made  the  sole  party. — Mc- 
Clendon  et  al.  v.  Equitable  Mortgage  Co,,  122  Ala.  384, 
25  South.  30. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  except  Dowdbll, 
C.  J.,  not  sitting. 


Bell,  et  al.  v.  Leggrett,  et  al. 

Ejectment. 

(Decided  February  6,   1912.    57  South.  836.) 

Mortgages;  Validity;  Description. — Though  the  first  call  of  the 
description  of  land  mortgaged  be  uncertain  and  ambiguous,  yet 
where  the  other  calls  are  definite  under  which  the  land  can  be 
located,  the  latter  will  govern,  and  the  mortgage  will  not  be  invalid 
for  ambiguity. 
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Appeal  from  Calhoun  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Mebbill. 

Ejectment  by  Julia  A.  Bell  and  others  against  A.  D. 
Leggett  and  others.  Judgment  for  defendants  and 
plaintiffs  appeal.    Affirmed. 

O.  M.  Alexander^  for  appellant.  There  was  a  patent 
ambiguity  in  the  description  of  the  land  in  controversy 
in  the  foreclosure  proceedings  in  the  deed  from  the 
clerk  to  Hewitt,  and  from  Hewitt  to  Greer,  in  such  a 
sense  as  to  render  the  foreclosure  void  and  to  make  the 
last  holder  possessed  as  trustee  of  an  un foreclosed  mort- 
gage, for  the  mortgagor  and  his  heirs,  and  such 
possession  cannot  be  adverse  to  the  mortgagor  and  his 
heirs. — Stevenson  v.  Harris,  31  South.  445;  Dutall  v. 
McClusky,  1  Ala.  728;  Bradford  v.  Steed,  56  South.  532; 
Brannen  v.  Henry,  39  South.  93;  Wehb  v.  Elyton  L,Co., 
105  Ala.  471;  Barron  v.  Barron,  122  Ala.  194;  Chanir 
hers  V.  Ringstaff,  69  Ala.  140 ;  Keith  i\  McLaughlin,  21 
South.  483;  Lovelace  v.  Hutchinson,  17  South.  625; 
Roulhac  V.  Jones,  78  Ala.  398. 

WiLLETT  &  WiLLETT,  for  appellee.  The  bill  of  excep- 
tions does  not  purport  to  set  out  all  the  evidence,  and 
the  court  will  presume  there  was  evidence  justifying  the 
giving  of  the  affirmative  charge. — Sherrill  v.  L.  &  N. 
R.  R.  Co.,  148  Ala.  1.  The  ambiguity,  if  any  existed, 
was  latent  and  could  be  aided  by  parol  evidence  to  make 
it  certain. — Hereford  v,  Hereford,  131  Ala.  573;  Donor 
hue  V.  Johnson,  120  Ala.  438;  s.  c.  113  Ala.  126;  Guil- 
martin  v.  Wood,  76  Ala.  204;  Chambers  v.  Ringstaff, 
69  Ala.  140;  Foster  v.  Carlisle,  159  Ala.  621.  Monu- 
ments, natural  or  artificial,  control  courses  and  dis- 
tances in  the  description  of  land. — Crampton  v.  Prince, 
83  Ala.  250.    This  case  presents  an  imperfect  descrip- 
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tion  which  may  be  rendered  certain  by  parol  evidence. — 
Dorgan  v.  Weeks,  86  Ala.  329 ;  Black  v.  Pratt  C.  d  G. 
Co.,  85  Ala.  504;  Oaston  v.  Weir,  84  Ala.  193;  Myer  v. 
Mitchell,  75  Ala.  475.  When  a  statute  begins  to  run 
an  intervening  disability  does  not  suspend  it. — Sec.  4860, 
Code  1907 ;  Barker  v.  Barclift,  76  Ala.  414 ;  Barclay  v. 
Smith,  66  Ala.  230. 

SAYRE,  J. — ^Action  of  statutory  ejectment  by  appel- 
lants against  appellees.  Plaintiffs  claimed  as  heirs  at 
law  of  one  Bell.  Defendants  claimed  under  a  mort- 
gage deed  of  trust  from  Bell  to  one  Hughes,  foreclosure 
by  bill  in  equity  with  due  process,  and  mesne  convey- 
ance from  the  purchaser.  In  the  mortgage  the  land  in 
controversy  was  described  as  follows:  Beginning  80 
rods  west  of  the  south  of  the  southeast  corner  of  section 
7,  township  16,  range  9,  in  about  one  rod  north  of  Ox- 
ford road  in  section  18,  running  north  within  173  rods 
of  north  line  of  section  7;  thence  west  within  49  rods 
of  west  line  of  said  section ;  thence  south  to  one  rod  of 
mill  ditch;  thence  east  one  rod  from  said  ditch  to  where 
fence  crosses  same;  thence  with  the  meanderings  of  said 
fence  to  the  corner  east;  thence  east  to  the  beginning 
comer  near  the  road — making  180  acres  more  or  less. 
A  copy  of  the  mortgage  deed  of  trust  was  made 
an  exhibit  to  the  bill  for  foreclosure,  but  in  the 
body  of  the  bill  the  land  was  described  ^as  "beginning 
eighty  rods  west  of  south  of  the  southwest  corner  of 
section  seven,  township  sixteen,  range  nine,  in  about 
one  rod  north  of  Oxford  road  in  section  eighteen,  run- 
ning north,"  and  so  on.  In  the  subsequent  proceedings 
in  the  equity  court,  including  the  decree  of  foreclosure, 
deed  to  the  purchaser,  writ  of  possession,  and  in  the 
purchaser's  deed  to  the  defendants,  the  descriptions  fol- 
lowed that  in  the  body  of  the  bill.  The  description  of  the 
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land  sued  for  in  the  complaint  followed  that  in  the 
mortgage  deed  of  trust.  The  argument  for  appellants 
is  that  "there  was  a  patent  ambiguity  in  the  descrip- 
tions of  the  lands  in  controversy,  that  said  descriptions 
are  uncertain  and  vague,  and  that  the  foreclosure  was 
void."  This  argument  is  elaborated,  of  course,  and 
thought  to  be  sustained  by  the  citation  of  authorities; 
but  to  no  effect.  The  description  found  in  the  court  pro- 
ceedings and  in  later  deeds  is  not  only  ambiguous;  it  is 
impossible.  There  is  in  section  18  no  point  80  rods  or 
any  other  distance  west,  or  south,  or  southwest,  of  the 
southwest  corner  of  section  7.  There  may  be  also  in- 
numerable points  about  one  rod  north  of  the  Oxford 
road  in  section  18  and  in  other  sections.  And,  since 
there  is  no  authority  for  singling  out  any  one  term  in 
the  description  of  the  starting  point  and  locating  the 
error  there  rather  than  elsewhere,  it  must  be  conceded 
that  the  location  of  the  starting  point,  within  itself 
considered,  is  defective,  obscure,  and  insensible.  But 
that  is  not  necessarily  fatal  to  the  description.  The 
other  calls  of  thejfe  several  muniments  make  it  clear 
what  the  mistake  is,  and  put  the  description,  properly 
considered  as  a  whole,  into  harmony  with  that  of  the 
mortgage  deed  of  trust  and  the  complaint.  On  the  au- 
thority of  Walsh  v.  Hill,  38  Cal.  481,  a  case  closely  sim- 
ilar in  fact  and  principle  to  the  case  at  hand,  it  is  stated 
in  2  Delvin  on  Real  Estate  (3d  Ed.)  that:  '^When  a 
conflict  arises  between  the  starting  point  and  other  calls, 
the  starting  point,  if  it  is  fixed,  certain,  and  notorious, 
will  generally  prevail.  But  if  the  other  calls  may  as 
readily  be  ascertained,  and  are  as  little  liable  to  mis- 
take, they  are  entitled  to  as  much  consideration  as  the 
first.  If  they  all  agree,  they  control." — Section  1033. 
This  is  a  reasonable  rule  of  construction,  and  comports 
with  the  other  rule  which  requires  that  instruments  be 
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liberally  construed  for  the  purpose  of  giving  them  some 
effect.  In  this  case  the  starting  point  is  not  certain ;  it 
is  ambiguous.  However,  other  calls  of  the  several  de- 
scriptions in  question  fix  the  north  line  of  the  property 
as  an  east  and  west  line  173  rods  south  of  the  north  line 
of  section  7.  .The  west  boundary  is  fixed  as  a  north  and 
south  line  49  rods  east  of  the  west  line  of  the  same  sec- 
tion. This  line  runs  to  a  point  one  rod  distant  from  a 
mill  ditch.  Thence,  following  in  part  a  fence  located  by 
the  competent  testimony  of  the  surveyor,  and  in  other 
part  courses  the  points  of  departure  of  which  are  fixed 
by  reference  to  the  ditch  and  the  fence,  the  boundaries 
are  brought  to  a  point  80  rods  south  of  west  of  the 
southeast  comer  of  section  7,  from  which  point  a  north 
and  Jsouth  line,  as  called  for  in  the  first  line  of  the  de- 
scription, extended  to  a  point  173  rods  south  of  the  north 
line  of  section  7  incloses  an  area  of  approximately  180 
acres.  Thus  the  land,  notwithstanding  the  ambiguity 
of  the  language  used  in  describing  the  initial  point  of 
departure,  is  made  certain  by  all  other  calls  conspiring 
to  the  same  end,  and  is  identified  as  the  land  disposed 
of  in  the  mortgage  deed  of  trust  as  well  as  that  described 
in  the  foreclosure  proceeding  and  subsequent  deeds. 
That  proceeding  and  those  deeds  were  not,  therefore, 
lacking  in  validity  on  account  of  any  ambiguity  in  the 
descriptions  of  the  property  involved  and  conveyed. 

This  disposes  of  the  case.  The  action  of  the  circuit 
court  in  giving  the  general  affirmative  charge  for  the 
defendants  was  correct,  and  the  judgment  will  be  af- 
firmed. 

Affirmed.  All  the  Justices  concur  except  DowDEa»L, 
C.  J.,  not  sitting. 
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Mills,  et  al.  V.  Hndmon  &  Co. 

Ejectment. 
(Decided  February  17,  1912.    57  South.  739.) 

1.  Trial;  Introduction  of  Evidence. — A  general  objection  to  the 
introduction  of  the  record  of  a  mortgage,  the  original  of  which  had 
been  introduced  In  evidence,  was  not  sufficient. 

2.  Same, — ^Where  a  witness  testified  that  he  bought  the  land  in 
for  the  plaintiff  at  the  mortgage  foreclosure  sale,  the  evidence  was 
competent  and  the  objection  ttiat  it  was  in  writing  or  else  void  was 
inapt. 

3.  Appeal  and  Error;  JI armless  Error;  Evidence. — It  was  harm- 
less error  to  permit  the  introduction  In  evidence  of  the  record  of  a 
mortgage  where  it  was  an  exact  duplicate  of  the  original  which  was 
also  in  evidence. 

4.  Frauds;  Statute  of;  Written  Authority. — Even  though  the  prin- 
cipal be  a  corporation  written  authority  is  not  necessary  to  enable 
an  agent  to  bid  in  land  for  the  principal  at  a  mortgage  foreclosure 
sale. 

5.  Mortgage;  Validity  of  Foreclosure;  Materiality ;  Ejectment. — ^A 
defendant  in  ejectment  having  failed  to  plead  payment  on  the 
mortgage  debt  under  section  3851.  Code  1907,  cannot  set  up  the  In- 
validity of  the  foreclosure  sale  as  an  answer  to  an  action  of  eject- 
ment by  the  mortgagee  who  had  purchased  the  land  at  the  fore- 
closure sale,  the  validity  vel  non  of  the  foreclosure  sale  being  imma- 
terial. 

G.  Same;  Payment  as  Defense. — Where  a'  defendant  in  ejectment 
at  the  suit  of  the  mortgagee  does  not  plead  payment  of  the  mortgage 
debt,  or  payments  on  the  mortgage  debt  is  not  harmed  by  the  excln- 
aion  of  evidence  of  such  payments. 

7.  U unhand  and  Wife;  Suretyship ;  Mortgage  on  Wife's  Property. — 
Where  the  note  was  signed  by  both  the  husband  and  the  wife,  and 
the  wife  seeks  to  defeat  the  note  and  mortgage  on  her  land  on  the 
ground  that  the  debt  was  that  of  the  husband  alone,  and  that  she 
executed  the  same  as  his  surety,  she  has  the  burden  of  proof. 

8.  Same. — When  part  of  the  debt  secured  by  the  mortgage  on  the 
wife's  property,  was  her  personal  debt  or  the  joint  debt  of  her  and 
her  husband,  the  mortgage  would  be  valid  to  that  extent,  though 
void  to  the  extent  that  the  debt  was  exclusively  that  of  the  husband 
and  the  wife  was  only  a  surety. 

Appeal  from  Chambers  Circuit  Court. 
Heard  before  Hon.  S.  L.  Breweb. 
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Ejectment  by  Hudmon  &  Company  against  A.  B. 
Mills  &  Company.  Judgment  for  plaintififs  and  de- 
fendants appeal.     Aflfirmed. 

Strother^  Hinbs  &  Fuller,  for  appellant.  The  wife 
cannot  become  the  surety  of  the  husband  and  a  mort- 
gage of  her  lands  to  secure  the  husband's  debt  is  void. — 
Richardson  v.  Stephens,  114  Ala.  238;  McNeil  et  al.  v, 
Davis  &  Sons,  105  Ala.  657 ;  Elston  v.  Comer,  108  Ala. 
76;  Richardsoii  v.  Stephens,  122  Ala.  301;  Clements  v. 
Draper  Mathis  &  Co.,  108  Ala.  211;  McCrary  v,  Wil- 
liams, 127  Ala.  353;  Henderson  v.  Brunson,  141  Ala. 
674.  The  invalidity  of  such  mortgage  may  be  estab- 
lished by  extrinsic  evidence  in  any  court. — Richardson 
V.  Steplicns,  122  Ala.  301 ;  Priee  i\  Cooper,  123  Ala.  392. 
J.  D.  Mills  was  not  incompetent  to  testify  as  to  the 
transaction  in  which  the  mortgage  was  executed.  To 
render  a  person  incompetent  as  to  a  transaction  with  a 
deceased  agent,  the  witness  must  have  a  pecuniary  in- 
terest in  the  result  of  the  suit. — Birmingham  Co,  v. 
Tenn.  Co.,  127  Ala.  137 ;  Morris  v.  Birmingham  National 
Batik,  93  Ala.  511;  Howie  v.  Edwards,  97  Ala,  653; 
Garrett  v.  Trahwe  Davis  &  Co.,  82  Ala.  227,  231.  The 
court  committed  error  in  allowing  the  introduction  in 
evidence  of  the  record  of  the  mortgage,  against  the  ob- 
jection of  the  defendants.  The  mortgage  itself  being  in 
existence  was  the  highest  and  l)est  evidence  and  the 
record  was  not  admissible. — Burgess  v.  Blake,  128  Ala. 
105;  Farrow  v.  N.  C.  d  St.  L.  Ry.,  109  Ala.  448;  Fox- 
worth  V.  Brown,  114  Ala.  299;  Potts  v.  Coleman,  86  Ala. 
94.  The  circuit  court  erred  in  admitting  evidence  of 
the  alleged  foreclosure  of  the  mortgage  against  the  ob- 
jection of  the  defendants.  The  attempted  foreclosure 
was  void,  it  amounted  to  no  foreclosure  at  all;  there 
was  no  writing  of  any  kind  evidencing  a  sale  and  the 
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attempted  sale  was  therefore  void  under  the  statute  of 
frauds. — Nelson  v.  SheWy  Manufacturing  and  Improve- 
ment Co,,  96  Ala.  515;  Carroll  v.  Power,  Ex^r,  48  Ala. 
298;  Jackson  et  ah  Adrn^rs  r.  Hcott  ct  al,  67  Ala.  99. 
What  occurred  at  the  tim^  the  mortgage  was  executed, 
what  was  said  and  done  at  that  time,  was  competent 
evidence;  it  was  a  part  of  the  res  gestae,  and  the  court 
erred  in  excluding  the  testimony  of  Mrs.  A.  B.  Mills  as 
to  this  transaction.— «owfc  w  TV-eftft,  108  Ala.  132;  L.  & 
N.  R,  R.  Co.  V.  Landers,  135  Ala.  511;  LaFayette  Ry. 
Co,  V,  Tucker,  124  Ala.  514. 

E.  M.  Oliver^  for  appellee.  It  was  not  necessary  that 
the  authority  to  the  agent  to  purchase  at  foreclosure 
should  have  been  in  writing. — Jackson  v.  Tribhle,  156 
Ala.  480.  Appellants  cannot  complain  that  this  trans- 
action was  void  under  the  statute  of  frauds. — Cooper 
V.  Hornsby,  71  Ala.  62;  Welch  v.  Coley,  82  Ala.  363.  It 
was  not  necessary  that  the  attorney  making  the  sale 
under  the  mortgage  should  have  had  written  authority. 
— Authorities  supra;  2  Jones  on  Mortgages,  sec.  1861. 
The  deeds  were  made  to  Mrs.  A.  B.  Mills  and  she  ac- 
cepted the  deeds  when  she  executed  the  mortgage  and 
is  therefore  estopped  to  say  that  the  mortgage  was  not 
her  debt.  She  cannot  retain  the  fruit  and  repudiate 
the  contract.— A'a/ni  v.  Peters,  104  Ala.  523 ;  16  Cyc.  787. 
There  was  no  plea  of  payment  and  hence,  evidence  of 
payment  was  not  admissible.  The  suit  being  by  the 
mortgagee  against  the  mortgagor  the  foreclosure  became 
immaterial. — ^Authorities  supra, 

SOMERVILLE,  J.— On  May  1,  1907,  the  plaintiff 
Iludmon  &  Co.  sold  to  Annie  B.  Mills  60  acres  of  land, 
and  executed  and  delivered  to  her  the  deed  therefor,  for  a 
consideration  of  |1,196.28.    On  the  same  day  Annie  B. 
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Mills,  and  her  husband,  J.  D.  Mills,  who  are  here  sued 
as  codefendants,  jointly  executed  a  mortgage  to  plain- 
tiff conveying  said  60  acres  of  land,  another  80-acre 
tract,  and  certain  sawmill  machinery  and  appurte- 
nances. The  mortgage  recites  that  it  is  given  to  se- 
cure the  payment  of  the  mortgagors'  two  certain  promis- 
sory notes  of  even  date  for  |918.67  eacli,  payable  one 
in  January,  1908,  and  one  in  January,  1909.  It  further 
stipulates  that  the  mortgage  is  given  for  the  purchase 
money  of  the  land  and  machinery  described.  It  recites 
also  the  existence  of  a  previous  indebtedness  of  |369.34, 
due  by  the  note  of  said  Annie  B.  and  J.  D.  Mills  made 
March  9,  1904,  and  payable  April  1,  1907,  which  is  in- 
cluded in,  but  not  discharged  by,  the  two  notes  of  May 
1,  1909.  It  does  not  directly  appear  what  the  small 
note  was  given  for,  but  as  plaintiff  had  sold  the  80-acre 
tract  of  land  to  Mrs.  Mills  on  March  8, 1907,  for  |888.69, 
it  may  be  inferred  that  it  was  for  part  of  the  purchase 
money  for  that  land.  Nothing  was  ever  paid  on  this 
mortgage  debt,  and  the  mortgage  was  foreclosed  under 
the  power  on  October  5,  1908,  and  bought  in  for  the 
plaintiff  by  its  agent;  but  no  deed  was  executed  to  the 
purchaser,  nor  was  any  written  memorial  made  of  the 
sale.  The  plaintiff,  who  was  the  mortgagee  and  pur- 
chaser at  said  foreclosure  sale,  sued  the  defendants,  the 
mortgagors,  in  ejectment,  for  the  possession  of  the  two 
tracts  of  land  referred  to,  and  the  trial  was  had  on  the 
general  issue,  without  plea  or  suggestion  of  payment  of, 
or  payments  on,  the  mortgage  debt.  The  court  instruct- 
ed the  jury  to  find  for  the  plaintiff,  and  there  was  ver- 
dict and  judgment  accordingly.  The  giving  of  this  in- 
struction, as  well  as  numerous  rulings  on  the  evidence, 
are  assigned  as  error.  The  theory  of  the  appellant  is 
that  the  debt  for  which  the  mortgage  was  given  was 
not  the  debt  of  Mrs.  Mills,  but  of  her  husband;  and 
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that,  as  the  land  belonged  to  her,  the  mortgage  was  en- 
tirely void  as  an  attempt  to  secure  the  husband's  debt. 

After  the  plaintiff  had  introduced  the  original  mort- 
gage in  evidence,  it  was  allowed  against  defendant's 
general  objection  to  introduce  also  the  record  of  the 
mortgage.  If  it  was  improperly  admitted,  still  a  gen- 
eral objection  was  not  sufficient  to  exclude  it;  and  it 
was  in  any  case  harmless  to  defendants,  as  the  record 
is  an  exact  duplicate  of  the  original. 

Plaintiff's  attorney,  who  superintended  the  fore- 
closure sale,  testified  that  he  bought  the  land  in  for 
plaintiff.  Defendants  objected  to  the  statement  on  the 
ground  that  it  was  in  writing,  or  else  void.  The  an- 
swer was  competent,  and  the  objection  itself  was  in- 
apt. And,  as  written  authority  was  not  necessary  to 
enable  the  agent  to  bid  in  the  land  for  his  principal, 
the  question  to  this  witness  as  to  his  authority,  whether 
written  or  not,  was  properly  excluded.  Nor  was  this 
made  necessary  by  the  fact  that  the  principal  was  a 
corporation. 

However,  as  there  was  no  plea  of  partial  payment, 
under  section  3851  of  the  Code,  the  validity  vel  uon  of 
the  foreclosure  is  not  material  to  the  determination  of 
the  issue. — Jackson  v.  Tribhle,  156  Ala.  480,  47  South. 
310.  And  all  the  rulings  of  the  trial  court  to  the  exclu- 
sion of  evidence  of  payments  on  the  mortgage  debt  were 
for  that  reason  without  error. 

The  real  question,  therefore,  is  simply  whether  the 
debt  evidenced  by  the  two  notes  of  May  1,  1907,  or  any 
portion  of  it,  was  the  debt  of  Mrs.  Mills.  It  conclu- 
sively appears  that  the  debt  for  which  the  mortgage  was 
given  included  at  least  the  purchase  money  for  the  60- 
acre  tract,  $1,196.28,  not  only  from  attendant  circum- 
stances, but  from  the  express  agreement  found  in  the 
mortgage  itself.    Nor  is  there  a  word  of  testimony  to 
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the  contrary.  Mrs.  Mills  herself  does  not  attempt  to 
deny  it.  True,  Mr.  Mills  testified  that  the  mortgage 
"was  given  for  an  engine  and  boiler,"  with  respect  to 
which  he  also  stated  it  was  his  debt;  the  latter  state- 
ment being  ruled  out  by  the  court  against  defendants^ 
exception.  But  these  facts  were  no  more  than  what 
was  shown  by  the  mortgage  itself,  and  in  no  way  con- 
tradictory of  it.  For  he  teas  plainly  bound  for  the 
whole  debt  as  well  as  for  its  constituent?  parts;  and  this 
did  not  render  the  debt,  at  least  as  to  other  portions  of 
it,  any  le.«s  the  joint  or  personal  debt  also  of  Mrs- 
Mills. 

The  buiden  of  proof  is  on  the  wife  to  show  that  a  debt 
evidenced  by  the  note  and  mortgage  signed  by  her  and 
her  husband  was  that  of  the  husband  merely,  and  that 
she  executed  them  only  as  surety. — Gibson  v,  Wallace,. 
147  Ala.  322,  41  South.  960;  Sample  v.  Greyer,  143  Ala. 
613,  42  South.  106;  Mohr  v.  Griffin,  137  Ala.  456,  34 
South.  378;  Lunsford  v.  Harrison,  131  Ala.  263,  31 
South.  24.  If  the  mortgage  security  was  given  for  a 
joinf  debt,  as  to  which  the  wife  was  an  actual  coprinci- 
pal,  the  inhibition  of  the  statute  does  not  apply. — Luns- 
ford V,  Harrison,  supra.  Nor  does  it  apply  if  any  part 
of  the  debt  secured  was  an  original  personal  obligation 
of  the  wife;  for,  as  observed  by  Weakley,  C.  J.,  in  Gib- 
son V.  Wallace,  supra,  "the  question  at  last  is  whether, 
notwithstanding  the  form  of  the  transaction,  the  wife 
was  attempting  to  secure  a  debt  entirely  her  husband's, 
upon  which  she  was  not  bound  either  separately  or 
jointly."  And  again,  it  was  said  by  Coleman,  J.,  in 
Clements  v.  Draper  Mathis  &  Co.,  108  Ala.  211,  214  1» 
South.  25,  27,  in  defining  the  scope  of  the  statute.  "The 
material  question  is  whether  the  debt  secured  by  the 
mortgage  sought  to  be  foreclosed,  or  any  part  of  it,  was 
the  debt  of  the  wife."     Of  course,  if  any  distinct  por- 
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tion  of  the  debt  was  exclusively  the  husband's,  the  wife's 
security  obligatiou  would  be  null  and  void  to  that  ex- 
tent, but  no  further. 

In  our  view  of  4:he  case  the  plaintiff  was  entitled  to 
the  general  aflfiriuative  charge,  without  regard  to  the 
testimony  excluded  or  admitted  against  defendants' 
()bje<*ti<m.    The  judgment  must  therefore  be  aflfirmed. 

Affirmed.    All  the  Justice:^  concur. 


Brannan  v.  Henry. 

Ejectment. 
(Decided  Jauuary   18,   11)12.    57  South.  967.) 

1.  rnhfi'  Jan(ls:  Statutes;  ConHtitutionalitp.— Acts  1878-9.  p.  198, 
-  to  regulate  nales  of  8\vainp  and  overflow  lauds  aud  validating  pur- 

l)orted  Hales  thf^reof  is  constitutional. 

2.  Statutfx:  Titlv. — Tlie  provision  giving  a  prima  facie  evidential 
effect  to  do<'unit'nls  found  in  Acts  1911,  p.  192,  does  not  render 
the  act  violative  of  section  4,"),  Constitution  1901. 

:\.  Sfiu'c:  L*i  lni(t<ih('  Jjatm. — Acts  1911,  p.  192.  is  i?ot,  in  its  appli- 
cation to  cases  arising  prior  to  its  i)a88ing  violative  of  sec'tlon  95, 
Constitution  1901 ;  while  ex  i)ost  facto  laws  are  prohibited,  the  rule 
is  otherwls*'  jis  lo  changes  in  the  rules  of  evidence  which  pertain 
only  to  the  remedy  and  not  to  the  right. 

4.  iS'amc;  Poircr  of  Lc^isJatHrc:  Curative  Acta. — The  legislature 
has  the  iK)wer  to  pass  curative  acts  giving  efTect  to  defective  con- 
veyances of  public  lands. 

5.  ErMrnrc:  Ancient  DoeumentH, — When  coming  from  the  proper 
custoily,  an  ancient  document  is  self-proving  and  admissible  without 
evidence  of  its  authenticity. 

<;.  Same:  Judieial  \otiee. — The  court  will  take  judicial  notice  that 
tliere  are  two  tracts  of  land  in  Mobile  county  which  answer  to  the 
descripti(»n  "N.  E.   Vi  of  section  3(»,  township  2,  range  4." 

7.  Atlrer.se  PoHKession ;  Volar  of  Title;  AmhiguovH  Deed. — Where 
one  holds  lard  adversely,  claiming  under  a  paper  title  which  indif- 
ferently descril>e8  the  land  claimeil  or  other  land,  the  deed  is  admis- 
sible to  show  color  of  title,  whether  the  ambiguity  is  patent  or 
latent,  for  possession  thereui  der  should  put  the  true  owner  on  in- 
(luiry. 
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8.  Same;  Hostility;  Evidence, — In  connection  with  visible  acts  of 
owuersliip  done  on  tlie  premises,  tlie  paj'nient  of  taxes  upon  land  Is 
e\idential  for  the  purpose  of  showing  ownershii)  and  the  extent  of 
Iiossession. 

9.  Sawv. — Since  the  substantive  fact  of  payment,  and  not  the 
proof  of  receipts,  Is  the  matter  sought  to  l:e  shown  in  evidence,  one 
holding  laud  adverFely  may  prove  payment  of  taxes  without  produc- 
ing the  receipts. 

10.  Same, — Payment  of  taxes  on  land  is  only  evidence  tending,  in 
connection  with  other  matters,  to  show  adverse  possession,  and  can- 
not alone  establish  the  adverse  holding. 

11.  Same;  Evidence. — The  evidence  examined  and  held  insulTlcient 
to  show  defendant's  prescriptive  title  by  adverse  possesFion. 

12.  Same;  Color  of  Title;  Effect.— Color  of  title  iu  itself  is  not 
evidence  of  adverse  iiossession,  but  it  requires  evidence  of  visible 
acts  of  ownershii),  and  can  only  draw  and  impart  to  the  whole 
tract  the  Fame  claim  and  character  of  possession  which  Is  impressed 
on  that  actually  possessed. 

13.  Appeal  and  Error;  Harmless  Error;  £7ridcrtce.— Where  the  evi- 
dence of  adverse  posFession  was  insufficient  to  establish  a  defend- 
ant's right  to  any  part  of  the  land,  the  Improper  exclusion  of  a 
deed  offered  by  him  to  show  his  color  of  title  was  harmless. 

(Anderson  and  McClellan,  J  J.,  dissent.) 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Ejectment  by  Mary  Henry  against  L.  I.  Brannan. 
Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

See  also  142  Ala.  698;  39  South.  92;  110  Am.  St.  Rep. 
55. 

Rich  k  Hamilton,  for  appellant.  The  Act  of  April 
4,  1911,  is  unconstitutional,  because  violative  of  sec- 
tion 45  of  the  Constitution  of  1901,  as  well  as  section 
95,  Constitution  1901.— i/.  J.  &  K.  C.  v.  Tnrnipseed, 
219  U.  S.  35.  The  Act  of  February,  1879  was  also  un- 
constitutional.— Mobile  jy.  D.  Co.  v.  Mobile,  146  Ala. 
198;  Favors  v.  Olms,  22  Ala.  621.  The  contrary  has 
been  held  in  McCIure  Lumber  Co.  i\  Jordan,  54  South. 
415,  but  it  is  respectfully  submitted  that  that  case 
should  he  overruled.     The  so-called  patent  should  have 
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been  excluded  from  evidence. — So.  Ry,  Go.  v.  Cleveland, 
53  South.  767.  The  act  of  April  4,  1911,  is  not  shown 
to  apply  to  the  patent  in  this  case,  and  even  if  it  were 
valid  would  not  avail  the  plaintiflf. — Crawford  v.  The 
State,  57  N.  E.  931;  Ward  v.  Henry,  59  Wis.  76;  Greenl. 
Evid.  sec.  62.  The  court  erred  in  excluding  the  tax 
deeds  as  color  of  title  in  the  defendant. — Pugh  t?. 
Younghlood,  69  Ala.  296;  Hughes  v.  Anderson,  79  Ala. 
209;  Stomll  v.  Fouler,  72  Ala.  77;  90  Ala.  275;  108 
Ala.  635;  91  Ala.  533.  The  description  contained  a  la- 
tent ambiguity  which  could  be  explained  by  parol  evi- 
dence.— Bullock  V.  Malone,  Minor  400;  Pearson  v. 
Adams,  29  South.  977;  Moody  v.  A.  G,  S.,  124  Ala.  195; 
Stamphill  v.  Bullen,  121  Ala.  250;  Barron  v.  Barron, 
122  Ala.  194;  Chambers  v.  Ringstaff,  69  Ala.  140.  The 
second  tax  deed  related  back  and  became  as  of  the  date 
of  the  first  deed.— 20  A.  &  E.  Enc.  of  Law,  737,  2  Dev. 
on  Deeds,  731-2 ;  Haxokins  v.  Pearson,  96  Ala.  359.  Brown 
paid  for  the  land  and  went  into  possession  under  a 
deed,  and  the  statute  requiring  filing  of  notice  does  not 
apply. — Braunan  i\  Henry,  142  Ala.  703.  Counsel  dis- 
cuss charges  given  and  refused  but  without  further  cita- 
tion of  authority. 

EttViN  &  ^fc^ALKER,  for  appellee.  The  acts  are  not 
unconstitutional  as  failing  to  express  in  the  title  the 
rubstance  of  their  provisions. — State  r.  Crook,  126  Ala. 
(00;  Montgomery  r.  Birdsong,  126  Ala.  632;  Shepherd 
r.  Doirling,  127  Ala.  1;  .4.  (i.  S.  v.  Reid,  124  Ala.  253; 
Montgomery  r.  Robinson,  69  Ala.  413;  Ex  prate  Pol- 
lard, 40  Ala.  99.  The  acts  cannot  be  said  to  contain 
fw(.  subject  matters  as  everything  therein  is  cognate  to 
the  main  purposes. — Mitchell  r.  The  State,  134  Ala. 
392;  Ex  parte  Mayor  of  Birmingham,  116  Ala.  186; 
Jackson   v.   The  State,   136   Ala.     Unconstitutionality 
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must  appear  beyond  reasonable  doubt. — Meyer  v.  Green, 
46  South.  270.  The  patent  was  an  ancient  document 
and  proved  itself. — Jordan  t\  McCliire  L.  Co.,  54  South. 
422;  8  A.  &  E.  Enc.  of  Law,  729.  The  case  of  hio,  Ry. 
Co.  r.  Clereland,  relied  on  by  appellant  was  decided 
prior  to  the  passage  of  the  acts  of  1911.  The  patent 
was  an  ancient  document,  and  being  produced  from  the 
proper  source  proves  its  recitals  as  to  the  authority  of 
the  secretary. — 3  Wig.  sec.  2144.  The  defect  in  the 
first  deed  was  patent. — Chambers  v.  Khiystaff,  69  Ala. 
143;  Vann  v.  Lunsfordy  91  Ala.  580.  A  deed  does  not 
relate  back  so  as  to  affect  strangers  to  the  conversance. 
— Chapman  v.  Fields^  70  Ala.  404;  L.  ct  N,  r.  lioykin, 
76  Ala.  560;  Dickei^son  v.  Carroll,  76  Ala.  380;  Keddick 
V.  Long,  124  Ala.  264 ;  Henry  t\  Frohliehstein,  149  Ala. 
337;  Johnson  v.  Donahue,  124  Ala.  45.  The  evidence 
was  insufficient  to  establish  defendant's  title  by  ad- 
verse possession. — Chastang  v,  Chastany^  141  Ala.  460; 
Adlei^  V,  Prestwoody  22  Ala.  373;  Robinson  v.  Allison, 
124  Ala.  329,  and  authorities  supra.  Counsel  discuss 
the  charges  given  and  refused  and  insist  that  on  the 
authorities  above  set  out  there  was  no  error  committed 
therein. 

SAYRE,  J. — In  this  case  the  appellee  recovered  judg- 
ment against  the  appellant  in  statutory  ejectment  for  a 
quarter  section  of  what  was  proved  to  have  been  swamp 
and  overflowed  lands  conveyed  by  the  government  of 
the  United  States  to  the  state  of  Alabama.  Plaintiff 
claimed  under  the  state.  The  defendant  relied  upon 
title  acquired  by  an  adverse  pK)ssession  for  10  years. 
Plaintiff  put  in  evidence  a  patent  purporting  to  have 
been  issued  by  the  state  on  January  2,  1872,  to  Thomas 
Henry,  who  is  described  therein  as  assignee  of  W.  D. 
Mann,  and  a  certified  copy  of  the  probated   will  of 
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Thonias  Henry  devising  to  her  the  land  described  in 
the  declaration.  On  the  theory  perhaps  that  they  were 
private  acts,  plaintiff  also  offered  in  evidence  the  act 
of  February  12,  1879,  entitled,  "An  act  to  further  regu- 
late the  securing,  preservation  and  sales  of  the  swamp 
and  overflowed  lands  of  the  state"  (Acts  1878-79,  p. 
198),  and  the  act  of  April  4,  1911,  entitled,  "An  act  to 
authorize  the  introduction  in  evidence  of  documents 
executed  prior  to  February  12,  1879,  by  the  Governor 
in  person  or  in  his  name  by  his  secretary,  purporting  to 
convey  any  of  the  state's  lands,  but  ineffective  as  con- 
veyance>?,  and  certified  copies  of  the  record  of  any  such 
documents  which  have  been  recorded  for  as  much  as 
twenty  years,  and  to  prescribe  the  probative  eflfect  of 
such  documents  and  copies." — Gen.  Acts  1911,  p.  192. 
Appellant  holds  that  both  these  acts  are  unconstitu- 
tional, void,  and  of  no  avail  to  plaintiff,  the  eflfect  of 
whose  patent  depended  upon  these  statutes,  the  first 
confirming  prior  sales  of  swamp  and  overflowed  lands 
where  the  purchase  money  had  been  paid  to  persons  act- 
ing, or  professing  to  act,  for  the  state,  the  second  giving 
evidential  effect  to  patents  defectively  executed,  and 
which  recite  either  the  payment  of  the  purchase  money 
or  the  deposit  of  a  receipt  or  certificate  of  the  officer 
authorized  to  receive  the  money  acknowledging  that 
payment  had  been  made. 

The  act  of  1879  had  full  discussion  by  able  counsel 
in  Jordan  r.  McVlnre  Lumber  Comimny,  170  Ala.  289, 
54  South.  415,  was  carefully  considered  by  the  entire 
court,  and  was  hold  to  he  free  of  constitutional  objec- 
tions such  as  are  now  urged  against  it.  We  do  not  see 
that  any  good  purpose  could  be  servinl  by  reopening  the 
discussion. 

Several  faults  are  found  in  the  act  of  1911  as  appli- 
cable to  this  case.     For  one,  it  is  said  that  the  title  of 
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the  act  gives  no  warning  of  that  provision  which  gives 
a  prima  facie  evidential  eflfect  to  documents  which  re- 
cite the  deposit  of  a  receipt  or  certificate  of  the  officer 
authorized  to  receive  the  money  acknowledging  that 
such  payment  had  ht^en  made,  as  is  the  case  in  the  patent 
put  in  evidence  by  the  plaintiff.  The  argument  sei'ms 
to  concede  the  validity  of  so  much  of  the  statute  as 
gives  effect  to  documents  purporting  to  convey  lands 
of  the  state  and  reciting  payment  of  the  purchase 
money ;  at  least,  it  says  nothing  to  the  contrary.  But  it 
is  said  that  the  recital  of  a  receipt  or  certificate  of  pay- 
ment is  nothing  more  than  the  recital  of  a  recital.  True; 
but  we  are  unable  to  approve  the  inference  drawn  by 
appellant.  If  the  title  of  the  act  had  undertaken  to 
catalogue  those  considerations  which  conveyances  to  be 
affected  should  recite,  had  particularly  provided  for  the 
case  of  conveyances  reciting  payment,  and  had  omitted 
mention  of  the  case  of  those  reciting  mere  receipts  or 
certificates,  the  argument  would  hold.  But  that  is  not 
the  nature  of  the  title.  It  is  comprehensively  broad, 
,and  foreshadows  an  act  dealing  with  documents  pur- 
porting to  convey  any  lands  of  the  state  without  regard 
to  the  character  of  the  recital  of  consideration  to  be 
found  in  such  documents,  without  regard  indeed  to 
whether  there  is  any  recital  of  the  sort.  Section  45  of 
the  Constitution  1901,  to  which  the  appellant  here  re- 
fers, has  been  much  discussed,  and  is  well  understood. 
Mere  generality  of  title  does  not  invalidate  a  statute, 
so  long  as  it  fairly  and  reasonably  expresses  the  sub- 
ject-matter of  the  act,  and  is  not  made  a  cover  for  legis- 
lation incongruous  in  itself. — Toole  r.  Htate,  170  Ala. 
41,  54  South.  195;  State  r.  Stred,  117  Ala.  203,  23 
South.  807.  In  this  case  the  title  of  the  act  is  not  un- 
reasonably broad.  It  does  fairly  cover  the  provision  to 
which  the  appellant  objects,  and  contains  no  misleading 
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catalogue.  The  act,  as  for  anything  appearing  so  far, 
is  valid. 

The  last  cited  case  of  State  v.  Utreet,  sufficiently 
demonstrates  the  defect  in  appellant's  argument  that 
the  act  contains  two  subject-matters  because  it  provides, 
not  only  for  the  probative  effect  of  the  original  docu- 
ment, but  provides  for  the  introduction  in  evidence  of 
certified  copies  wheie  the  original  had  been  recorded  for 
as  much  as  twenty  years.  No  reason  why  the  Legisla- 
ture might  not  in  one  act  dispose  of  the  subject,  of  the 
patents  it  had  in  mind  by  giving  effect  to  them  as  muni- 
ments of  title  and  providing  means  of  proving  them 
can  bulk  large  enough  to  require  extended  notice.  The 
proposition  contended  for  in  the  argument  would  seri- 
ously embarrass  legislation  by  requiring  laws  to  be  nar- 
rowly and  excessively  restrictive  in  scope  and  operation, 
and  by  the  multiplication  of  their  number,  without 
avoiding  or  suppressing  any  mischief  against  which  the 
constitutional  provision  is  directed. 

But  this  suit  was  brought  some  four  or  five  j'ears 
before  the  passage  of  the  act  of  1911,  and  on  this  fact 
appellant  bases  a  contention  that  it  is  unconstitutional 
in  its  application  to  this  case.  A  clause  of  section  95 
of  the  Constitution  provides  that:  "After  suit  has 
been  commenced  on  any  cause  of  action,  the  Legislature 
shall  have  no  power  to  take  away  such  cause  of  action, 
or  destroy  any  existing  defense  to  such  suit."  Retro- 
spective legislation  dealing  with  the  laws  of  evi- 
dence in  criminal  prosecutions  and  rendering  a  con- 
viction more  easy  than  it  would  have  been  at  the  time 
when  the  offense  was  committed  is  ex  post  facto  and 
prohibited;  but  "the  rule  is  otherwise  as  to  changes  in 
the  rule  of  evidence  in  civil  cases.  These  pertain  to  the 
remedy,  and  form  no  part  of  the  obligation  of  an  exist- 
ing contract.     It  is  a  plain  proposition,  free  from  all 


Digitized  by  VjOOQIC 


175.]  OF  ALABAMA.  4G1 

[Brannan  v.  Henry.] 

doubt,  that  no  one  possesses  a  vested  right  to  existing 
rules  of  evidence,  in  civil  causes  of  action,  and  the  law- 
making power  is  at  liberty  to  change  them,  from  time 
to  time,  within  the  broad  latitude  of  their  sound  discre- 
tion."—Good/e«  V.  Kelly,  74  Ala.  213;  State  v.  Thomas, 
144  Ala.  77,  40  South.  271;  2  L.  R.  A.  (N.  S.)  1011,  113 
Am.  St.  Rep.  17,  6  Ann.  Cas.  744.  And  the  general  prin- 
ciple is  that  statutory  alterations  in  rules  and  methods 
of  procedure,  including  rules  of  evidence,  are  always 
retrospective  unless  there  be  some  good  reason  against 
it.— Endlich,  Interp.  Stat.  §§  282,  286.  "Statutes  which 
relate  alone  to  the  remedy,  without  creating,  enlarging, 
or  destroying  the  right,  operate  generally  on  existing 
causes  of  action,  as  well  as  those  which  afterwards  ac- 
crue."— Coosa  River  Co,  v.  Barclay^  30  Ala.  120;  Tut- 
wikr  v,  Tuskaloosa  Co.,  89  Ala.  391,  7  South.  398;  Bir- 
mhufham  Trust  &  Samngs  Co.  v.  Currey,  Infra,  57  South. 
962.  The  act  of  1911  in  form  provides  a  rule  of  evi- 
dence. By  the  act  of  1879. the  patent  of  1872  became 
in  effect  a  transfer  of  the  state's  original  and  undis- 
puted title  upon  condition  that  the  purchase  money  had 
been  paid,  and,  under  the  act  of  1911,  it  became  in  effect 
a  deed  subject  to  be  defeated  by  proof  that  the  purchase 
money  had  not  been  paid.  Both  statutes  are 
curative  in  form  and  in  effect.  Curative  stat- 
utes are  by  their  very  nature  intended  to  act  upon 
past  transactions,  and  are  therefore  wholly  retrospec- 
tive. Their  effect,  in  the  absence  of  an  express  provi- 
sion to  the  contrary,  and  saving  the  vested  rights  of  in- 
nocent third  parties,  is  to  make  the  acts  to  which  they 
relate  valid  ab  initio.  The  power  to  cure  past  transac- 
tions defectively  executed  is  a  beneficent  power.  The 
last  clause  of  section  95  of  the  Constitution  does  not 
abrogate  the  power  of  the  Legislature  to  act  in  that 
way.    It  preserves  the  rights  of  the  parties  to  pending 
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causes  as  they  existed  under  the  law  at  the  time  of  the 
passage  of  an  act,  but  puts  no  restraint  upon  the  power 
of  the  Legislature  in  respect  to  the  rejj^lation  of  the 
manner  in  which  those  rights  may  be  proved,  except 
that  it  must  not,  under  the  guise  of  reflating  the  pre- 
sentation of  evidence,  contrive  in  pending  suits  to  take 
away  a  cau.«e  of  action  or  destroy  any  existing  defense. 
The  act  of  1911  has  no  inhibited  effect.  It  cannot  oper- 
ate to  impair  any  right  defendant  then  had  or  may  have 
since  acquired.  As  to  causes  of  action  and  rights  of 
defense  it  leaves  parties  just  where  they  were,  but  arms 
them,  whether  plaintiffs  or  defendants  with  means  of 
proving  a  fact  about  which,  in  view  of  the  state's  re- 
peated recognition  of  it,  there  ought  now  to  he  no  doubt. 
It  leaves  the  defendant  as  free  as  he  ever  was  to  prove 
any  title  he  may  have  acquired  at  any  time  or  in  any 
way.  To  take  cognizance  of  the  difficulties  in  making 
proof  which,  as  it  happens  in  this  case,  the  statute  shifts 
from  the  plaintiff  to  the  defendant — proof  which,  it  may 
l>e  noted,  does  not  affect  defendant's  title,  though  it  does 
go  to  plaintiff's  title  in  its  bare  legal  aspect — for  the 
purpose  of  destroying  the  statute,  would  be  to  deny  the 
right  of  the  Legislature  to  pass  laws  affecting  the  rules 
of  evidence.  That  power  has  been  too  often  conceded 
by  the  courts  to  be  now  denied,  and  doubtless  the  diffi- 
culty of  proving  facts  has  in  the  great  majority  of  cases 
furnished  the  reason  why  such  acts  have  been  passed. 
So,  then,  conceded  for  the  argument  that  at  the  time 
of  the  passage  of  the  act  of  1911  the  defendant  by  vir- 
tue of  section  95  of  the  Constitution  had  a  vested  right 
in  that  rule  of  law  which  permitted  him  to  defeat  plain- 
tiff's action  by  showing  an  outstanding  title  in  the 
state,  and  thereby  conceding  also  that  the  state  might 
not  have  made  its  acknowledgment  of  the  receipt  of  the 
purchase  money  for  this  land  conclusive  as  to  all  the 
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world,  instead  of  prima  facie  only,  we  conclude  that 
the  acts  of  1879  and  1911  were  not  in  excess  of  legisla- 
tive power,  and  that  the  objections  to  those  acts  and 
the  plaintiffs  patent  were  properly  overruled. 

The  patent  purported  to  be  an  ancient  document, 
came  from  the  proper  custody,  and  was  free  of  circum- 
stances casting  suspicion  upon  its  genuineness.  Under 
these  conditions,  it  was  self-proving,  and  needcjd  no 
further  evidence  of  its  authenticity  (Jordan  v.  McLure 
Lumber  Co,,  supra) ^  or  its  date  (Brawii  v.  Nelson,  164 
Ala.  397,  51  South.  360).  It  was  properly  admitted  in 
evidence. 

Defendant  testified  that  he  had,  with  intermissions — 
intermissions  of  which  we  will  speak  more  in  detail 
hereafter — been  in  possession  of  the  land  in  controversy 
since  1890,  and  in  connection  with  this  testimony  he  of- 
fered in  evidence  what  purported  to  be  a  tax  deed  made 
to  him  by  Cyrus  D.  Hogue,  auditor,  on  April  3,  1890, 
conveying  the  N.  E.  V^  of  secticm  36,  township  2,  range 
4,  lying  and  being  situated  in  Mobile  county,  Ala.  The 
deed  was  not  offered  as  a  muniment  of  title,  but  the 
offer  was  expressly  limited  to  the  purpose  of  showing 
color  of  title.  The  court  sustained  plaintiff's  objection 
to  this  deed,  and  this  ruling  was  objected  to,  and  is  as- 
signed for  error.  This  same  question  was  raised  in  this 
caKC  on  a  former  appeal. — 142  Ala.  698,  39  South.  92, 
110  Am.  St.  Rep.  55.  As  then  state  1,  the  c(mrt  judicial- 
ly knows  that  there  are  two  tracts  of  land  in  Mobile 
county  answering  to  the  description  in  the  auditor's 
deed.  But  the  court  conceding,  grudgingly  it  seems, 
that  this  description  constituted  a  patent  ambiguity 
which  rendered  the  conveyance  void  for  uncertainty  and 
unavailable  as  color  of  title,  as  seems  to  have  l)een  held 
also  in  the  later  case  of  Henry  r.  FroUehstein,  149  Ala. 
337,  43  South.  126,  found  relief  from  the  situation  by 
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having  recourse  to  a  recital  of  the  deed  to  the  eflfeet 
that  the  land  so  described  had  been  advertised  and  sold 
in  1881  for  taxes  due  from  M.  D.  Mann,  the  owner  of 
said  land,  holding  that  this  reference  to  the  ownership 
of  the  land  would  authorize  a  resort  to  competent  parol 
evidence  in  aid  of  the  description,  and  that,  therefore, 
the  deed  should  have  been  admitted  for  the  purpose  of 
showing  color  of  title.  The  court  concluded :  "The  de- 
fendant should,  under  the  rule  above  declared,  have 
been  permitted  to  show  that  he  purchased  the  land  and 
paid  for  it,  and  that  he  was  claiming  under  the  pur- 
chase. This  does  not  mean  that  the  deed  would  have 
been  admissible  in  evidence  without  proof  aliunde  aid- 
ing the  description."  The  court  below  seems  to  have 
understood  this  to  mean  that,  in  order  to  get  the  deed 
before  the  jury  as  color  of  title,  it  was  necessary  that 
there  should  be  some  evidence  that  Mann  owned  the 
laud.  There  was  no  such  evidence,  and  the  court  ex- 
cluded the  deed.  Appellant  understands  that  evidence 
that  he  had  taken  possession  under  the  patent  of  land 
answering  its  description  was  enou'^^i  to  identify  the 
land  and  render  the  patent  available  fot><[alor  of  title. 
He  relies  upon  Barron  v.  Barron,  122  Ala.  1^^*^5  South. 
55,  and  the  cases  there  cited.  In  that  case  the^P^^^J" 
ance  described  the  land  as  "the  east  half  of  the  ji^^'>" 
Ave:st  fourth  of  section  thirteen,  township  thirteen,  rai?f^ 
four  east,"  without  giving  state  or  county,  or  saying 
whether  the  land  lay  east  of  St.  Stephens  or  Huntsville 
meridian.  It  was  held  competent  by  parol  evidence  to 
identify  the  land,  and  thus  supply  the  defiiciency  in  de- 
scription in  the  mortgage.  We  think  our  cases,  in  con- 
nection with  the  theory  underlying  the  doctrine  of  color 
of  title,  lead  to  the  conclusion  that,  where  one  holds 
land  adversely  claiming  under  a  paper  title  which  de- 
scribes indifferently  the  tract  held  and  another,  whether 
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the  ambiguity  be  latent  or  patent,  and  though  the  paper 
title  be  void  for  other  reasons,  possession  so  held  puts 
the  true  owner  on  inquiry  which,  it  must  be  presumed, 
will  disclose  the  character  and  territorial  extent  of  the 
adverse  claim.  See  Croicder  v.  T.  C,  I.  Co.,  162  Ala. 
151,  50  South.  230,  136  Am.  St.  Rep.  17,  and  cases  there 
cited. 

Defendant  should  have  been  allowed  to  prove  pay- 
ment of  taxes  from  1890  to  the  time  the  suit  was  brought. 
Payment  of  taxes,  in  connection  with  visible  acts  of 
ownership  done  upon  the  premises,  is  evidence  tending 
to  show  claim  of  ownership  and  extent  of  possession. — 
Baucwm  v.  George,  65  Ala.  259;  Green  v.  Jordan,  83 
Ala.  221,  3  South.  513,  3  Am.  St.  Rep.  711 ;  Knight  v. 
Ilunter,  155  Ala.  238,  46  South.  235.  And  this,  notwith- 
standing defendant's  failure  to  produce  receipts.  The 
effort  was  not  to  prove  the  contents  of  receipts  that  may 
have  been  given,  but  to  prove  the  substantive  fact  of 
payment. — 2  Wig.  Ev.  §  1245;  Johnson  v,  Cnnmngham, 
1  Ala.  249;  Bank  v,  Borland,  5  Ala.  531;  Fletcher  v, 
Riley,  169  Ala.  433,  33  South.  816. 

But  the  errors  indicated  did  no  harm  to  the  defend- 
ant. The  theory  of  this  court's  decision  heretofore  has 
been  that  color  of  title  is  not  of  itself  evidence  of  ad- 
verse poss^ession,  and  that  it  requires  as  much  evidence 
of  visible  acts  of  ownership  exercised  on  the  premises 
to  prove  an  adverse  holding  with  color  as  without  it. 
"It  can  only  draw  and  impart  to  the  whole  the  same 
claim  and  character  of  possession  which  is  impressed 
upon  the  part  by  actual  possession." — Crowder^s  Case, 
supra.  The  payment  of  taxes  also  is  evidential  in  the 
way  indicated  above;  but,  standing  alone,  it  can  avail 
nothing.  Assuming,  then,  that  defendant  proved  color 
of  title  and  the  payment  of  taxes,  both  covering  the  en- 
tire period  from  1890  to  1907,    when    this    suit    was 
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brought,  it  appears  upon  an  analysis  of  the  evidence  that 
during  the  interval  between  1894,  in  which  year  defend- 
ant ceased  to  cut  timber  from  the  land,  and  the  small 
house  and  the  fence  around  the  ox  lot  which  he  had  built 
disappeared,  and  the  year  1900  when  the  trees  were 
boxed  for  turpentine  and  cross-ties  were  cut,  plaintiff 
went  upon  the  land  on  two  occasions  only.  Upon  those 
occasions  he  went  for  timber  for  axe  handles  and  wagon 
spokes.  At  another  place  defendant  testifies  that  he 
and  his  brother  cut  firewood  at  times,  but  hauled  noth- 
ing from  the  land.  The  only  other  purpose  to  which 
the  land  was  put  during  this  interval  of  six  years  was 
that  defendant's  cattle  grazed  on  it,  being  turned  out 
at  the  house,  which  we  take  to  mean  defendant's  dwell- 
ing in  the  neighborhood,  but  not  on  the  land.  The 
neighbors'  cattle  also  grazed  there.  Sheep  were  turned 
into  the  woods  and  stayed  there,  because,  as  plaintiff 
states,  they  would  not  cross  the  water,  meaning  by  wa- 
ter a  slough  which  defined  the  tract  on  one  side.  We 
know  that  the  grazing  of  cattle  on  uninclosed  land  sig- 
nifies nothing,  and  that  the  occasional  gathering  of  fire- 
wood amounts  to  hardly  anything  more.  Nor  did  the 
cumulative  effect  of  all  the  facts  warrant  the  inference 
of  any  open,  notorious,  and  hostile  possession  for  any 
continuous  period  of  10  years.  Whatever  may  have  been 
the  character  and  effect  of  the  possession  shown  by  the 
defendant  during  the  period  from  1890  to  1894,  and 
however  much  it  may  be  given  in  the  ordinary  case  to 
mere  short-lived  intermissions  in  the  physical  demon- 
stration of  the  premises  of  a  hostile  claim,  we  are  of  the 
opinion  in  this  case  that,  after  according  to  defendant's 
evidence  the  utmost  probative  force  it  was  entitled  to 
receive  under  the  rules  of  evidence,  the  facts  shown  in 
respect  to  the  possession  of  this  land  during  the  inter- 
val of  six  years  show  a  serious  break  in  the  continuity 
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of  pQSsession  fatal  to  the  appellant's  claim  of  title.  There 
is  no  dispute  about  the  principles  of  law  obtaining  in 
such  cases.  They  are  of  familiar  and  oft-repeated  state- 
ment. It  may  be  conceded,  however,  that  our  cases  have 
shown  some  diversity  of  opinion  as  to  their  application 
to  the  facts  of  cases  as  they  have  arisen.  We  have  con- 
sidered the  evidence  in  this  case  in  all  its  bearings,  and 
are  of  opinion  that  the  facts  testified  to  on  behalf  of  the 
appellant,  whatever  they  may  be  held  to  show  in  respect 
of  his  intention  to  claim  ownership  during  the  period 
of  six  years,  or  thereabouts,  they  fail  to  show  that  con- 
tinuity of  possession  without  which  mere  intention 
amounts  to  nothing.  They  show  at  most  only  occasional 
disjointed  acts  of  possession  affording  in  our  judgment 
no  sufficient  basis  for  a  verdict  which  would  divest  the 
true  owner  of  his  title.  The  trial  court  might  well  have 
given  the  general  affirmative  charge  for  plaintiff,  since 
the  burden  of  proving  title  by  adverse  possession  was 
upon  the  defendant.  This  conclusion  eliminates  all 
questions  as  to  rulings  assigned  for  error,  other  than 
those  we  have  noticed,  and  the  judgment  will  be  af- 
firmed. 

Affirmed.  All  the  Justices  concur  except  Dowdell^ 
C.  J.,  not  sitting,  and  Anderson  and  McClbllan^  J., 
dissenting. 

McCLELLAN,  J. — The  announcement  in  the  opinion 
of  the  court  that  the  conjoint  effect  of  the  acts  of  1879 
and  of  1911,  upon  the  patent  from  the  state,  was  that 
"it  became  in  effect  a  deed  subject  to  be  defeated  by 
proof  that  the  purchase  money  had  not  been  paid,"  was 
not,  as  appears  from  the  feature  of  the  opinion  treating 
these  acts,  intended  to  aflftrm  that  these  acts  operated 
upon  the  instrument  or  title  in  any  direct,  immediate 
sense,  or  that  they  (acts),  together  or  alone,  changed  the 
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condition  precedent  of  the  act  of  1879  to  a  condition 
subsequent  in  respect  of  the  payment  of  the  purchase 
money.  The  sum  of  this  announcement  is  that  the  gen- 
eral result  wrought  by  these  acts  was  to  impose  the 
perhaps  difficult  task  of  refuting  the  prima  facie  evi- 
dence of  compliance  with  the  condition  of  previous  pay- 
ment fixed  in  the  act  of  1879,  upon  him  whose  asserted 
right  rests  for  vindication  or  enforcement  upon  the  non- 
compliance by  the  patent  holder  with  the  condition  of 
previous  payment  of  the  purchase  money.  Such  must, 
of  course,  be  the  meaning  of  the  quoted  announcement; 
for  otherwise  the  ruling,  in  which  the  writer  concurs, 
that  that  act  (1911)  only  established  rules  of  evidence 
would  be  necessarily  departed  from,  and  thereby  leave 
the  decision  with  inconsistent  conclusions  pronounced. 

The  act  of  1911,  when  considered  in  connection  with 
that  of  1879,  does  not  change  the  burden  of  proof  from 
where  it  was  under  the  act  of  1879 ;  but,  and  at  most,  it 
aids,  arms,  the  patentee  and  his  successors  in  right  with 
means  to  meet  his  obligation  to  show  prima  facie  that 
his  purchase  was  within  the  benefit  of  the  act  of  1879. 

2.  The  court  below  having  erred,  as  this  court  holds^ 
in  excluding  the  testimony  of  defendant  that  he  had 
paid  taxes  on  the  land  continuously  for  21  years,  begin- 
ning in  1890,  and  also  in  excluding  the  auditor's  deed  to 
defendant,  as  color  of  title  under  which  defendant  en- 
tered the  possession  in  1890 — in  both  of  which  rulings 
the  writer  concurs — the  writer  is  of  the  opinion  that  a 
reversal  for  these  errors  should  enter.  This  result  can- 
not, it  seems  to  the  writer,  be  soundly  avoided  by  the 
further  finding  that  the  affirmative  charge  upon  the  is- 
sue of  adverse  possession  was  plaintiflPs  due.  If  it 
would  not  too  greatly  lengthen  this  opinion  at  this  time, 
I  should  set  out  the  defendant's  testimony,  by  which,  in 
my  judgment,  the  matter  was  clearly  made  a  jury  ques- 
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tion.  At  a  future  and  more  convenient  time  this  testi- 
mony will  be  fully  stated,  if  not  its  material  substance 
quoted. 

In  my  opinion  the  judgment  should  be  reversed. 


Culver,  et  al.  v.  Carroll. 

Ejectment, 

(Decided  November  16,  1911.    Rehearing  denied  February  15,  1912. 
57  South.  767.) 

1.  D€€48;  Delivery;  Necessity. — ^Whether  the  conveyance  be  upon 
a  valuable  consideration  or  a  voluntary  conveyance  for  love  and 
affection,  delivery  is  indispensable  to  its  validity. 

2.  Same;  Life  of  Grantor . — ^Whlle  the  delivery  of  a  deed  must 
be  In  the  lifetime  of  the  grantor  to  make  it  valid,  an  inchoate  de- 
livery to  a  third  person  as  a  depositary  with  instructions  to  deliver 
to  the  grantee  upon  the  grantor's  death,  and  a  delivery  by  him, 
the  depository  being  a  trustee,  to  the  grantee  will  relate  back  to 
the  prior  delivery  for  the  purpose  of  passing  title. 

3.  Same. — A  delivery  of  a  deed  subject  to  recall  by  the  grantor 
before  delivery  to  the  grantee  is  not  effective  to  pass  title. 

4.  Same;  Question  to  Jury. — The  question  whether  a  grantor  in  a 
deed  executed  his  intention  to  pass  title  by  a  sufficient  delivery  Is 
one  of  fact  and  generally  for  the  jury. 

5.  Same;  Right  to  Revoke. — ^A  right  to  revoke  a  delivery  of  a  deed 
by  a  grantor  to  a  person  other  than  the  grantee  or  his  agent,  which 
will  render  the  delivery  ineffectual  to  pass  title  need  not  be  ex- 
pressly reserved;  it  being  sufficient  that  the  grantor's  act  did  not 
as  a  matter  of  law  place  the  deed  beyond  his  control. 

6.  Same. — There  is  no  presumption  that  a  handing  of  a  deed  to  a 
person  other  than  the  grantee  or  his  agent  was  with  the  Intention 
to  pass  title  to  the  grantee,  and,  to  make  such  act  a  delivery,  the 
intention  of  the  grantor  must  have  been  expressed  in  unmistakable 
manner  at  the  time  of  execution  or  subsequently  while  the  deed 
was  in  his  possession. 

7.  Same. — ^Merely  leaving  a  deed  with  the  agent  or  attorney  of  the 
grantor  is  wholly  insufficient  to  show  an  intention  to  divest  the 
title  and  will  not  constitute  a  delivery. 

8.  Same;  Delivery;  Establishment. — ^The  fact  that  a  deed  named 
the  wife  of  the  grantor  as  grantee  and  embraced  all  the  property 
of  the  grantor,  was  in  the  handwriting  of  a  resident  lawyer  and 
notary  public,  recited  a  consideration  of  love  and  affection,  and 
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directed  that  the  wife  pay  the  grantor's  Just  debts,  and  that  upon 
the  same  day,  the  grantor  committed  suicide,  are  not  circumstances 
showing  acts  or  declarations  of  the  grantor  at  the  making  of  the 
deed,  of  its  delivery,  and  are  not  sufficient  to  show  that  the  grantor 
delivered  a  deed  to  a  third  person  for  his  wife. 

9.  Same. — The  mere  handing  of  a  deed  to  a  stranger  with  a  request 
to  keep  it,  without  mentioning  what  the  paper  was,  or  the  grantee's 
name,  is  not  sufficient  as  a  delivery  to  a  grantee  therein,  although 
the  grantor's  wife. 

(Dowdell,  C.  J.,  Mayfield  and  Sayre,  JJ.,  dissent.) 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Peabcb. 

Ejectment  by  L.  A.  Culver  and  others,  against  J.  S. 
Carroll.  Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Norman  &  Son,  for  appellant.  Under  the  evidence  in 
this  case  the  deed  was  not  shown  to  be  so  effectually  de- 
livered as  to  pass  title  to  the  grantees  therein  named. 
The  issue  in  this  case  had  no  reference  to  the  value  of 
the  property,  but  merely  to  its  rental  value,  and  hence, 
the  value  could  not  shed  any  light  thereon. — Moore  v. 
Harvey,  50  Vt.  297 ;  Cohoon  v.  Kienon,  46  Ohio  St.  590. 
No  sufllcient  predicate  was  laid  for  the  introduction  of 
public  records  such  as  sought  to  be  introduced  in  this 
case.  A  deed  must  become  effective  by  the  delivery  dur- 
ing the  life  of  the  grantor,  or  by  delivery  to  a  deposi- 
tary as  a  trustee  for  delivery  to  the  grantee  on  the  death 
of  the  grantor,  and  the  intention  to  pass  title  by  such 
delivery  must  be  clearly  expressed. — Richardson  v. 
Woodstock  I.  Co.,  90  Ala.  270 ;  Oriswold  v,  Oriswold, 
148  Ala.  241;  Fitzpatrick  v.  Brigman,  130  Ala.  453; 
Frisbee  v.  McCarty,  1  S.  &  P.  56;  5  A.  &  E.  Enc.  of  Law, 
448,  note  4;  9  Same  155.  Under  these  authorities  the 
evidence  was  not  sufficient  to  show  a  delivery  of  the 
deed. 
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Foster,  Samford  &  Carroll,  for  appellee.  Under 
the  facts  in  this  case  the  question  of  delivery  was  one 
for  the  jury. — McLure  v.  Colclough,  17  Ala.  89 ;  Ells- 
berry  v.  Boykin,  65  Ala.  340 ;  Fitzpatrick  v.  Brigman, 
133  Ala.  242;  Napier  v.  Elliott,  162  Ala.  129;  Alexander 
V.  Alexander,  71  Ala.  297.  A  sufficient  predicate  was 
laid  for  the  introduction  of  the  record. — Huckabee  v. 
Shepherd,  75  Ala.  342. 

SOMERVILLE,  J. — The  action  is  one  of  ejectment 
brought  to  recover  a  tract  of  land  described  in  a  deed 
executed  by  L.  A.  Culver,  deceased,  to  his  wife,  Julia 
F.  Culver.  The  conveyance  is  dated  December  22,  1891, 
is  duly  signed  and  acknowledged,  and  based  on  a  con- 
sideration of  natural  love  and  affection.  The  lower 
court  permitted  the  deed  to  go  to  the  jury  as  part  of 
the  evidence  in  the  case,  to  which  exception  was  taken 
by  appellant's  counsel,  and  error  is  assigned  based  on 
this  ruling.  The  question  raised  for  decision  is  whether 
the  deed  was  ever  delivered  to  the  grantee,  Mrs.  Culver, 
during  the  lifetime  of  the  grantor  so  as  to  have  become 
effective.  The  paper  was  left  by  the  grantor  with  the  wit- 
ness Kelsoe  and  one  Sykes,  now  deceased,  before  the 
death  of  the  former,  who  committed  suicide  very  soon 
after.  All  the  evidence  on  the  question  of  delivery  was 
given  by  Kelsoe,  who  stated  that  he  could  not  say  what 
Culver  had  said  when  he  handed  the  deed  over  to  them, 
and  it  was  put  in  a  safe.  The  witness  observed :  "I 
don't  know  whether  he  said,  ^Take  the  deed  and  keep  it 
for  me ;'  or,  'Take  it  and  keep  it.'  I  would  not  be  posi- 
tive it  was  either  one,  but  it  was  something  similar.  I 
just  inferred  from  it  he  wanted  the  paper  preserved." 
On  cross-examination  the  witness  further  said :  "I  can- 
not be  positive  what  he  said.  He  may  have  said  some- 
thing else.    I  cannot  be  positive  what  he  said." 
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The  rule  is  well  settled  in  every  jurisdiction  that  de- 
livery is  an  indispensable  requisite  to  the  validity  of  a 
deed  whether  it  be  a  conveyance  upon  valuable  consid- 
eration, or  a  voluntary  conveyance  in  consideration  of 
love  and  affection.  And  it  is  necessary  that  the  deliv- 
ery should  be  made  in  the  lifetime  of  the  grantor,  for 
"there  can  be  no  delivery  by  a  dead  hand."  A  delivery 
after  the  grantor's  death  is  no  delivery. — Jones  v.  Jones, 
6  Conn.  Ill,  16  .\m  Dec.  30,  and  note;  Jackson  v.  Leek, 
12  Wend.  (N.  Y.)  107.  Yet  there  may  be  an  inchoate 
delivery  in  the  grantor's  lifetime  which  may  become  ab- 
solute on  his  death. — Foster  v,  Mansfield,  3  Mete. 
(Mass.)  412,  37  Am.  Dec.  154.  Cases  of  this  kind  some- 
times present  considerable  difficulty. 

Deeds  are  sometimes  delivered  by  a  grantor  to  a  third 
person  as  a  depositary,  with  instructions  to  deliver  to 
the  grantee  on  the  contingency  of  the  grantor's  death. 
And  it  is  commonly  held  that  when  this  instruction  is 
carried  out  such  delivery  will  relate  back  to  the  prior 
delivery  for  the  purpose  of  passing  the  grantor's  title. 
The  intention  of  the  party  is  the  substantive  thing.  The 
first  depositary  is  a  trustee  holding  the  deed  for  the 
benefit  of  the  grantee. — Elsherry  v.  Boykin,  65  Ala.  340 ; 
Wheelwright  v.  Wheelwright,  2  Mass.  447  3  Am.  Dec. 
66;  Taft  v,  Taft,  59  Mich.  185,  26  N.  W.  426,  60  Am. 
Rep.  291;  Sears  v.  Scranton  Trust  Co,,  228  Pa.  126,  77 
Atl.  423,  20  Ann.  Cas.  1148-1150;  9  Am.  &  Eng.  Ency. 
Law,  157. 

If  the  deed  is  subject  to  be  recalled  by  the  grantor  be- 
fore delivery  to  the  grantee,  there  is  no  effectual  deliv- 
ery by  the  maker. — Prutsman  v.  Baker,  30  Wis.  644,  11 
Am.  Rep.  592;  Davis  v.  Cross,  14  Lea  (Tenn.)  637,  52 
Am.  Rep.  177. 

Under  the  above  principles  and  those  settled  by  our 
own  authorities,  we  are  of  the  opinion  that  the  court 
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erred  in  not  excluding  the  deed  from  the  jury  as  re- 
quested by  the  appellants. — Fitzpatrick  v.  Brigman,  130 
Ala.  453,  30  South.  500;  Id.,  133  Ala.  242,  31  South. 
940;  Tartoater  v.  Going,  140  Ala.  273,  37  South.  330. 

The  present  case  cannot  be  distinguished  in  legal  ef- 
fect from  Fitzpatrick  v.  Brigman,  130  Ala.  450,  30 
South.  500,  and  neither  is  in  conflict  with  Fitzpatrick  v. 
Brigman,  133  Ala.  242,  31  South.  940,  where  additional 
contemporaneous  acts  shown  by  the  evidence  pointed 
very  strongly  to  the  grantor's  intention  to  vest  title  in 
the  grantee. 

It  is  unnecessary  to  pass  on  the  other  assignments  of 
error  if  the  deed  be  excluded  from  evidence. 

Reversed  and  remanded.    All  of  the  Justices  concur. 

ON  REHEARING. 

The  real  question  involved  in  this  case  is  not  whether 
the  grantor  Culver  entertained  a  general  intention  that 
the  subject-matter  of  the  deed  should  at  some  time  and 
in  some  way  pass  to  the  grantee  named ;  for  that  inten- 
tion would  always  be  quite  plainly  evidenced  by  the 
mere  fact  of  preparing  and  signing  the  deed. 

The  true  inquiry  is,  as  settled  by  the  authorities:  Did 
he  execute  that  intention  by  a  sufficient  delivery  of  the 
deed  in  his  lifetime,  intending  by  that  act  to  then  pass 
the  title?  It  is,  of  course,  conceded  that  the  question 
of  delivery  is  a  question  of  fact,  resting  in  the  intention 
of  the  grantor,  and,  like  other  questions  of  fact,  is  gen- 
erally to  be  submitted  to  and  determined  by  the  jury. — 
Gregory  V,  Walker,  38  Ala.  26;  Alexander  v.  Alexander, 
71  AlsL.  295;  Cherry  V.  Herring,  83  Ala.  458,  3  South. 
667 ;  Fitzpatrick  v.  Brigman,  133  Ala.  242,  31  South. 
940;  Napier  v.  Elliott,  162  Ala.  129,  50  South.  149; 
Rickert  v.  Touart,  174  Al^.  107,  56  South.  708.    But  the 
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point  of  difficulty  is  in  determining  what  act  or  acts  on 
the  part  of  the  grantor  will  be  sufficient  to  generate  as 
a  jury  question  the  issue  of  delivery  vel  non  in  the  first 
instance;  and,  with  respect  to  the  alleged  act  of  deliv- 
ery, what  circumstances  are  relevant  and  competent  to 
be  considered. 

In  Ellsberry  v.  Boykin,  65  Ala.  340,  it  was  said :  "The 
fact  (of  delivery)  rests  in  intention,  and  is  to  be  col- 
lected from  all  the  acts  and  declarations  of  the  parties 
having  relation  to  it."  And  this  language  has  been  sev- 
eral times  repeated  by  this  court. — Napier  v,  Elliott, 
146  Ala.  213,  40  South.  752,  119  Am.  St.  Rep.  17;  Id., 
162  Ala.  129,  50  South.  148;  Qulf,  etc.,  Co.  v.  Crenshaw, 
169  Ala.  606,  53  South.  812. 

In  Fitzpatrick  v.  Brigman,  130  Ala.  450,  30  South. 
500,  the  subject  of  delivery  is  fully  discussed,  and  the 
principles  which  determine  the  sufficiency  of  a  delivery, 
when  made  to  a  person  other  than  the  grantee  or  his 
agent,  are  clearly  and  precisely  stated  by  Tyson,  J.,  as 
follows:  "(1)  The  delivery  must  be  so  effectual  as  to 
deprive  the  grantor  of  the  right  to  revoke  it,  for  so  long 
as  he  reserves  to  himself  the  locus  pcenitentifie,  there  is 
no  delivery — no  present  intention  to  divest  himself  of 
the  title  to  the  property.  (2)  The  grantor  need  not  ex- 
pressly reserve  to  himself  this  right  to  repent,  but  if  his 
act  upon  which  a  delivery  is  predicated  does  not  place 
the  deed  beyond  his  control,  a.^  a  matter  of  law,  then  his 
right  of  revocation  is  not  gone.  (3)  The  law  does  not 
presume,  when  a  deed  is  handed  to  a  third  person,  that 
it  has  been  with  the  intention  to  pass  title  to  the  gran- 
tee. In  order  to  make  such  an  act  a  delivery  to 
the  grantee,  the  intention  of  the  grantor  must  be  ex- 
pressed at  the  time  in  an  unmistakable  manner.''  (4) 
Although  an  alleged  grantor  has  signed  and  acknowl- 
edged a  deed  and  left  it  wjth  his  agent  or  attorney,  if  he 
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then  said  nothing  to  indicate  an  intention  that  the  deed 
should  be  considered  as  executed,  and  did  no  act  other 
than  leave  it  with  his  agent,  "this  act  was  utterly  in- 
sufficient as  expressing  a  present  intention  to  divest 
himself  of  the  title  to  the  property  described  in  the 
deed/'  With  respect,  also,  to  the  source  from  which  in- 
tention to  deliver  may  be  sought,  in  the  absence  of  a 
manual  delivery  to  the  grantee,  it  is  spcifically  declared 
that  "the  grantor  must  have,  by  some  word  expressed  or 
act  done,  clearly  indicated  his  intention,  at  the  time  of 
its  signing  hy  him  or  subsequently  while  the  deed  is  in 
his  possession,  that  the  deed  shall  be  considered  as  exe- 
cuted." Although  this  was  an  action  of  ejectment, 
tried  before  a  jury,  it  was  held  as  matter  of  law  that 
the  deed  was  not  admissible. 

On  a  second  appeal  {Fitzpatrick  v.  Brigman,  133  Ala. 
242,  31  South.  940)  the  principles  stated  on  the  former 
appeal  were  approved ;  but,  additional  evidence  bearing 
upon  the  grantor's  intention  in  leaving  the  deed  with 
his  attorney  having  been  introduced,  it  was  ruled  that 
the  question  of  intention  became  an  issue  for  the  jury. 
To  quote  from  the  opinion  of  Dowdell,  J. :  "What  is 
necessary  to  constitute  a  delivery  was  fully  discussed 
on  the  former  appeal,  and  we  content  ourselves  with 
what  was  then  said  as  being  sufficient  for  present  pur- 
poses. What  was  Price's  intention  is  a  question  of  fact 
to  be  determined  by  the  jury  from  the  attendant  circum- 
stances at  the  time.  And  to  this  end  it  was  competent 
on  the  trial  to  adduce  evidence  of  the  transaction  be- 
tween Price  and  Buck,  and  what  was  said  and  done  at 
the  time  by  both  of  said  parties,  as  well  as  by  Selheimer 
(the  depositary)  who  acted  as  attorney  for  Price." 
( Italics  ours. )  It  is  worthy  of  note  that,  on  the  facts  re- 
ported, the  delivery  to  Selheimer  might  well  have  been 
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treated  as  a  constructive  delivery  to  the  grantee  on  the 
principles  stated  in  Devlin  on  Deeds  (3d  Ed.)  §  278. 

In  the  later  case  of  Tarwater  v.  Going,  140  Ala.  273, 
37  South.  330,  it  was  said,  by  Sharpb^  J.,  that  "delivery 
is  essential  to  the  complete  execution  of  a  deed,  and  a 
mere  deposit  of  a  writing,  complete  in  other  respects  as 
a  deed,  with  a  person  other  than  the  one  named  as  gran- 
tee, or  his  agent,  when  unaccompanied  with  any  inten- 
tion of  passing  title,  is  not  a  delivery  such  as  is  neces- 
sary to  constitute  a  deed." 

Perhaps  the  clearest  and  completest  statement  of  the 
law  on  this  subject  is  the  following,  by  Dowling,  J.,  in 
Osborne  v,  EsUnger,  155  Ind.  351,  360,  58  N.  E.  439, 
442,  80  Am.  St.  Rep.  240,  247:  "Where  the  claim  of  ti- 
tle rests  upon  the  delivery  of  the  deed  to  a  third  person, 
the  deed  must  have  been  properly  signed  by  the  grantor, 
and  delivered  by  him,  or  by  his  direction,  unconditional 
ly,  to  a  third  person  for  the  use  of  the  grantee,  to  be  de- 
livered by  such  person  to  the  grantee,  either  presently, 
or  at  some  future  day,  or  upon  some  inevitable  contin- 
gency, the  grantor  parting,  and  intending  to  part,  with 
all  dominion  and  control  over  it,  and  absolutely  surren- 
dering his  possession  and  authority  over  the  instru- 
ment, so  that  it  would  be  the  duty  of  the  custodian  or 
trustee  for  the  grantee,  on  his  behalf,  and  as  his  agent 
and  trustee,  to  refuse  to  return  the  deed  to  the  grantor, 
for  any  purpose,  if  demand  should  be  made  upon  him. 
And  there  should  be  evidence  beyond  such  delivery  of 
the  intent  of  the  grantor  to  part  with  his  title,  and  the 
control  of  the  deed,  and  that  such  delivery  is  for  the  use 
of  the  grantee.  If  the  deed  is  placed  in  the  hands  of  a 
third  person,  as  the  agent,  friend,  or  bailee  of  the  gran- 
tor, for  safe-keeping  only,  and  not  for  delivery  to  the 
grantee ;  if  the  fact  that  the  instrument  is  a  deed  is  not 
made  known  to  such  third  person,  either  at  the  time  it 
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is  handed  over,  or  at  any  time  before  the  death  of  the 
grantor;  if  the  name  of  the  grantee,  or  other  descrip- 
tion of  him,  is  not  given ;  and  if  there  is  no  evidence  be- 
yond the  mere  fact  of  such  delivery  of  the  intent  of  the 
grantor  to  part  with  his  control  over  the  instrument 
and  his  title  to  the  land — then  such  transfer  of  the  mere 
possession  of  the  instrument  does  not  constitute  a  deliv- 
ery, and  the  instrument  fails  for  want  of  execution." 
This  language  is  incorporated  in  his  text  by  Mr.  Devlin, 
than  whom  there  is  no  abler  writer  on  the  law  of  deeds, 
with  the  approving  observation  that  "the  rule  was  cor- 
rectly and  succinctly  stated." — Devlin  on  Deeds  (3d 
Ed.)  p.  435.  Again,  the  same  writer  says  (page  467), 
quoting  from  the  opinion  of  Eastman,  J.,  in  the  leading 
case  of  Cook  v.  Brown,  34  N.  H.  460 :  "To  make  the  de- 
livery good  and  efifectual,  the  power  of  dominion  over 
the  deed  must  be  parted  with.  Until  then,  the  instru- 
ment passes  nothing;  it  is  merely  ambulatory  and 
gives  no  title.  It  is  nothing  more  than  a  will  defect- 
ively executed,  and  is  void  under  the  statute.  ♦  ♦  ♦ 
There  must  be  a  time  when  the  grantor  parts  with  his 
dominion  over  the  deed,  else  it  can  never  have  been  de- 
livered. S^o  long  as  it  is  in  the  hands  of  a  despositary, 
subject  to  be  recalled  by  the  grantor  at  any  time,  the 
grantee  has  no  right  to  it  and  can  acquire  none ;  and  if 
the  grantor  dies  without  parting  with  his  control  over 
the  deed,  it  has  not  been  delivered  during  his  life,  and 
after  his  decease  no  one  can  have  the  power  to  deliver 
it."_Se,  also.  Brown  v.  Brown,  66  Me.  316,  321 ;  Tiede- 
man  on  Real  Property  (2d  Ed.)  §  813;  3  Wash,  on  Real 
Property  (5th  Ed.)  p.  314;  monographic  note  to  Brown 
V.  Westerfield  (Neb.)  53  Am.  St.  Rep.  537-556.* 

Turning  now  to  the  instant  case,  it  is  insisted  that  we 
have  erred  in  our  conclusion  in  that  we  have  failed  to 
consider  all  the  facts  in  the  case,  which,  it  is  urged, 
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bring  the  case  within  the  rule  of  decision  in  Fitzpatrick 
V.  Brigman,  133  Ala.  242,  31  South.  940,  and  make  the 
question  of  delivery  one  of  fact  for  the  jury. 

The  facts  which  counsel  conceives  to  be  competent 
for  this  purpose  are  (quoting  from  his  brief)  :  "That 
the  deed  was  made  to  his  wife,  as  grantee,  and  em- 
braced all  the  property  of  Culver,  the  grantor;  that  it 
was  in  the  handwriting  of  a  resident  lawyer  and  notary 
public  in  the  town  of  Troy ;  that  it  recited  a  considera- 
tion of  love  and  affection,  and  a  further  direction  that 
his  wife  pay  his  just  debts,  and  that  followed  very  soon 
after  and  on  the  same  day  by  his  suicide,  voluntarily 
shooting  himself  with  a  pistol." 

That  these  general  circumstances  may  fairly  and  sat- 
isfactorily show  that  Culver  intended,  in  case  he  should 
carry  out  his  apparently  contemplated  suicide,  that  the 
deed  should  find  its  way  to  the  grantee  and  become  oper- 
ative after  his  deaths  we  freely  concede.  But  this  is  not 
the  intent  with  which  we  are  here  concerned,  nor  is  it 
capable  of  being  given  any  effect  unless  evidenced  by  an 
instrument  which  conforms  to  the  law  of  wills. 

It  is,  we  think,  perfectly  clear  that  the  facts  relied  on 
by  couusel  are  not  acts  or  declarations  of  the  grantor 
made  at  the  time  with  respect  to  the  making  of  the  deed 
or  its  delivery.  They  are  not  circumstances  nor  occur- 
rences attendant  ujion  the  making  or  delivery  of  the 
deed,  and  form  no  part  of  the  res  gestae  of  the  transac- 
tion. Indeed,  they  are  no  more  than  the  merely  sub- 
jective recitals  of  the  deed,  coupled  with  the  single  fact 
of  the  grantor's  suicide  about  six  hours  after  its  deposit 
with  a  stranger. 

While  the  witness  Kelsoe  was  not  positive  as  to  ex- 
actly what  Culver  said,  the  effect  of  his  testimony  was 
to  show  that  the  deposit  of  the  deed  was  made  with  the 
request  to  keep  it,  and  there  is  no  room  for  inference 
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that  anything  beyond  this  was  said.  Culver  did  not  say 
what  the  paper  was,  and  did  not  even  mention  the  gran- 
tee's name.  He  merely  handed  a  paper  to  Sykes,  a  sa- 
loonkeeper, who  was  a  stranger  and  no  sort  of  relation 
whatever  to  the  grantee;  and  his  injunction  to  keep  it 
was  in  no  possible  sense  an  authorization  to  deliver  it 
to  the  grantee,  or  to  any  one  else. 

There  was  absolutely  nothing  in  the  transaction 
pointing  to  a  renunciation  of  Culver's  control  over  the 
deed.  And,  had  he  repented  of  his  suicidal  purpose,  and 
gone  back  to  Sykes  at  any  time  afterward  and  demand- 
ed the  return  to  him  of  the  paper,  the  obligation  of 
Sykes  to  so  return  it  is  too  plain  for  controversy. 

We  are  satisfied  that  the  principles  announced  in  the 
first  Fitzpatrick  Case,  supra,  are  fatal  to  the  admissi- 
bility of  the  deed  offered  here;  and  satisfied,  also,  that 
there  is  nothing  in  the  evidence  here  offered  that  can 
suffice  to  bring  this  case  within  the  decision  in  the  sec- 
ond Fitzpatrick  Case,  supra. 

We  are  not  unmindful  of  the  possible,  nay  probable, 
injustice  that  may  be  entailed  upon  innocent  parties 
by  our  conclusion,  for  which  we  can  experience  only  a 
profound  regret.  In  this  connection,  however,  we  quote 
the  just  observations  of  Virgin,  J.,  in  Brown  v.  Brown, 
66  Me.  320 :  *^The  intention  of  an  owner  of  property  in 
his  attempted  act  of  transferring  it  is  not  necessarily 
and  always  supreme.  The  law  has  prescribed  certain 
plain  rules  to  be  observed  in  the  execution  of  such  im- 
portant instruments  as  those  by  which  the  title  to  real 
property  is  transferred;  and  whatever  courts  may 
sometimes  have  done  in  their  zeal  to  carry  into  effect 
the  intention  of  parties,  the  law  itself  does  not  permit 
its  salutary  rules  to  l>e  broken  or  bent  to  meet  the  exi- 
gencies of  ignorance  or  negligence;  deeming  it  better, 
on  the  whole,  that  the  intention  of  a  party  in  disposing 
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of  his  property  should  occasionally  fail,  than  that  its 
important  and  firmly  established  rules  made  and  ap- 
plied for  the  benefit  of  all  be  overridden." 

MAYFIELD,  J. — (dissenting.) — I  cannot  concur  in 
a  reversal  of  this  case.  The  reversal  is  based  solely 
upon  the  ground  that  the  deed  in  question  was  not  de- 
livered, and  that  the  trial  court  erred  in  admitting  it  in 
evidence. 

If  the  delivery  of  a  deed  was  purely  a  question  of  law, 
the  opinion  in  this  case  is  almost,  if  not  quite,  conclu- 
sive, to  the  effect  that  it  was  not  delivered.  But  unfor- 
tunately for  the  decision  in  this  case,  delivery  is  a  ques- 
tion of  fact  and  not  of  law.  This  court,  in  this  case,  de- 
cides as  a  matter  of  law  that  there  was  no  delivery  of 
the  deed  in  question,  while  the  facts  in  the  record  show^ 
that  there  was  a  delivery. 

The  undisputed  facts  are  that  the  grantor  signed,  ac- 
knowledged, and  delivered  the  deed  to  a  third  party: 
that  within  a  few  hours  thereafter  the  grantor  commit- 
ted suicide ;  that  a  few  hours  after  the  suicide,  this  third 
party,  to  whom  the  deed  was  delivered  by  the  grantor, 
told  the  grantee  that  the  grantor  had  left  with  him  a 
deed  or  paper  for  the  grantee;  and  that,  a  few  days 
thereafter,  this  same  third  party  brought  the  deed  to 
the  grantee  and  made  a  manual  delivery  thereof.  This 
deed  was  soon  thereafter  recorded,  and  the  grantee,  or 
those  to  whom  she  conveyed,  have  been  in  possession  of 
the  deed  ever  since.  No  one  seems  to  have  doubte<l  the 
delivery  of  this  deed  until  this  suit  was  brought — more 
than  10  years  after  its  delivery,  and  after  the  death  of 
the  grantor,  and  after  the  death  of  the  third  party  to 
whom  the  grantor  delivered  it,  and  who  delivered  it  to 
the  grantee. 
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How  the  mere  fact  that  it  is  now  impossible  to  prove 
what  was  said  by  the  grantor  when  he  delivered  this 
deed  to  the  third  party,  who  thereafter  delivered  it  to 
the  grantee,  renders  this  deed  void,  and  shows  that 
there  was  no  delivery  in  law,  though  there  was  in  fact, 
is  more  than  I  can  understand.  This  court  bases  its 
decision  solely  upon  the  fact  that  a  witness  was  found, 
who  was  present  when  the  grantor  delivered  the  deed 
to  the  third  party,  who  thereafter  delivered  it  to  the 
grantee,  and  this  witness  was  unable  to  remember  what 
the  grantor  or  the  third  party  said,  one  to  the  other, 
when  the  delivery  was  made.  The  most  and  best  that 
can  be  made  of  the  testimony  of  this  witness  is  that  he 
does  not  now  remember  what  was  said  or  done,  further 
than  that  the  delivery  was  made  and  that  the  deed  was 
placed  in  the  safe  of  the  third  party,  who  thereafter  de- 
livered it  to  the  grantee.  The  witness  does  not  remem- 
ber whether  the  grantee  handed  the  deed  to  the  witness 
and  the  witness  handed  it  to  the  owner  of  the  safe,  or 
whether  the  grantor  handed  it  to  the  owner  of  the  safe, 
and  the  latter  handed  it  to  the  witness,  with  instruc- 
tions to  place  it  in  the  safe.  It  is  certain,  however,  that 
the  owner  of  the  safe,  who  was  the  witness'  employer, 
was  the  custodian  of  the  deed,  and  that  he  told  the  gran- 
tee, a  few  hours  after  it  was  left  with  him  by  the  gran- 
tor, that  he  had  it  for  her,  and  thereafter  delivered  it  to 
her,  and  that  she  and  those  who  claim  under  her  have 
had  it  ever  since. 

It  is  true  that  death  has  now  closed  the  lips  of  the 
grantor  and  the  depositary',  but  the  undisputed  facts 
still  live  and  continue  to  declare  and  proclaim  the  de- 
livery of  this  deed,  in  unmistakable  language.  It  is  a 
striking  case  of  res  ipsa  loquitur. 

The  gi-antor  had  made  up  his  mind  to  end  his  own 
life,  but  desired  to  keep  it  a  secret  from  the  one  he  loved 
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best  on  earth,  and  whom,  he  knew,  it  would  grieve  most. 
To  this  end  he  makes  a  deed,  conveying  to  this  person, 
his  beloved  wife,  all  his  earthly  possessions  or  the  chief 
part  thereof,  and  signs  and  acknowledges  it;  and,  not 
wishing  to  alarm  her  or  put  her  on  notice  of  his  inten- 
tion, instead  of  delivering  the  deed  in  person  to  her,  he 
delivers  it  to  a  friend  ( with  what  instructions  we  know 
not,  becuase  both  are  now  dead ) .  He  then  ends  his  own 
life.  Within  a  few  hours  thereafter,  this  friend,  to 
whom  he  delivered  the  deed,  informs  the  bereaved  wife 
of  the  fact  of  the  delivery  to  him,  by  her  husband,  of 
this  deed;  and  as  soon  as  the  funeral  is  over  and  the 
husband  is  buried,  he  brings  the  deed  to  the  house  of 
the  grantee  and  delivers  it  to  her  in  person;  she  has  it 
recorded,  holds  the  proi)erty  under  it,  sells  the  same, 
and  delivers  the  deed  to  her  grantees  as  a  muniment  of 
title,  and,  years  and  years  thereafter,  her  grantees  are 
su(h1  for  the  lands  conveyed  thereby,  the  suitors  relying 
solely  upon  the  fact  that  there  was  no  delivery  of  this 
deed  by  the  grantor  to  the  grantee;  and  this  court  holds 
that,  because  this  grantee,  or  those  who  claim  under  her, 
cannot  prove  what  was  said  by  the  grantor  to  the  third 
party,  when  the  delivery  was  made,  there  was  no  deliv- 
ery to  the  grantee. 

I  do  not  believe  that  any  cme  can  read  this  record, 
and  have  any  doubt  as  to  the  fact  that  the  grantor  in- 
tended that  this  deed  should  be  delivered  by  this  de- 
positary to  his  wife,  the  grantee.  No  reason  or  intima- 
tion in  the  world  is  shown  for  any  other  intention  on 
his  part.  If  he  had  had  any  other  intention,  would  the 
depositary  have  disregarded  those  instructions  and  de- 
livered the  deed,  as  he  did,  to  the  grantee?  No  reason 
on  earth  is  shown  or  intimated  for  his  disregarding  the 
instructions,  desire,  or  intentions  of  his  dead  friend. 
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The  effect  of  the  ruling  of  the  court  in  this  case  is  to 
wholly  destroy  a  record  title  to  this  land  in  question, 
for  no  other  reason  than  that  the  grantee  is  not  able  to 
prove  what  the  grantor  said  to  the  dei)ositary,  when  he 
delivered  this  deed.  The  majority  hold  that  if  the  gran- 
tee could  not  prove  that  the  gi*antor,  w  hen  he  delivered 
the  deed  to  the  depositary,  said,  "Deliver  this  to  my  wife 
before  or  after  I  am  dead,"  this  w^ould  establish  a  good 
delivery;  but  that,  because  this  proof  cannot  be  made, 
the  proof  of  delivery  wholly  fails. 

I  cannot  agree  to  this  conclusion.  I  do  not  think  it 
is  the  law,  or  that  it  ought  to  be  the  law.  To  so  hold 
tends  to  destroy  all  titles  after  the  deaths  of  the  parties 
to  the  delivery.  After  all  the  parties  to  a  delivery  are 
dead,  I  doubt  that  there  could  be  proved,  in  one  case 
out  of  ten,  all  the  facts  and  circumstances,  including 
the  conversation,  attending  the  delivery. 

The  court,  by  this  decision,  strikes  down  a  perfect 
written  and  recorded  title  to  land,  by  resort  solely  to  a 
legal  ficti(m.  Such  fictions  are  the  creations  of  the 
courts,  to  promote  justice,  not  to  defeat  it,  as  is  unques- 
tionably done  in  this  case.  To  apply  this  fiction  to  this 
case,  and  thus  defeat  this  grantee's  title,  is  worse  than 
the  result  of  any  tehnicality  ever  resorted  to,  in  the 
days  of  feudalism,  to  preserve  the  titles  of  lands  in  the 
families  of  the  lords  and  nobles.  It  is  worse  than  liv- 
ery of  seisin,  which  was  abolished  long,  long,  ago,  be- 
cause not  founded  on  reason. 

This  deed  requested  that,  in  consideration  of  the  con- 
veyance, the  grantee  should  pay  the  debts- of  the  gran- 
tor. These  debts  may  have  amounted  to  more  than  the 
value  of  the  land.  If  this  deed  is  stricken  down,  the  wife 
not  only  loses  all  that  she  has  paid  out  at  the  request 
of  her  dead  husband,  but  is  made  liable  to  her  grantees, 
on  her  warranty,  for  the  value  of  the  land.     She  was 
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innocent  of  any  wrong  and,  as  she  honestly  believed, 
was  carrying  out  the  almost  dying  request  of  her  hus- 
band. She  loses  her  homestead,  dower,  and  quarantine 
rights  in  this  land,  and  loses  twice  its  value — all  be- 
cause she  cannot  prove  what  her  husband  said  to  the 
depositary  when  he  delivered  the  deed  to  him. 

If  I  thought  this  was  the  law,  I  would  consent  to  it, 
as  hard  as  it  is,  but,  believing,  as  I  do,  that  it  is  not  the 
law,  I  cannot  consent  to  such  a  conclusion. 

I  am  convinced  that  the  delivery  of  the  deed  in  ques- 
tion was  a  question  of  fact,  and  not  one  of  law;  and  that 
the  jury  decided  it  correctly;  and  that  the  trial  court, 
or  this  court,  invades  the  province  of  the  jury  in  tak- 
ing the  question  from  them. 

DowDELL,  C.  J.,  and  Sayre^  J.,  concur. 


Christopher,  et  al.  v.  Curtls-Attalla 
Lumber  Company. 

Ejectment. 

(Deckled  January   16,   1912.     57   South.  837.) 

1.  Vendor  and  Purchaser;  Bona  Fide  Purchaser;  CofUftructive  No- 
tice.— The  possession  of  real  estate  by  a  purchaser  under  an  unre- 
■corded  deed  is  constructive  notice  only  when  its  possession  is  open, 
notorious  and  exclusive,  and  possession  jointly  with  the  vendor  is 
not  such  notice. 

2.  Same. — A  prior  possession,  which  has  been  terminated  before 
the  acquisition  by  a  second  purchaser  of  his  rights,  is  not  construc- 
tive notice  to  the  second  purchaser,  though  such  prior  possession, 
when  actually  •  known  to  the  second  purchaser  may  show  actual 
notice  to  the  antecedent  claimant,  in  connection  with  other  evidence. 

3.  Same. — A  purchaser  of  land  from  a  vendor  in  iK>sse8sion,  is 
not  chargeable  with  constructive  notice  of  the  rights  of  a  third 
person  who  had  previously  purchased  from  the  vendor  the  standing 
timber  on  the  land,  but  had  never  been  put  in  possession,  and  had 
merely  cut  and  hauled  away  timber  at  intervals. 
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-I.  Satnc;  Actual  yoticc. — A  purchaser  of  land  in  possession  of 
the  verdor  with  notice  of  the  cuttlrj?  and  removal  of  timber  thereon 
hy  a  third  perFon  does  not  have  notice  that  the  cutting  and  removal 
Ls  under  a  contract  of  purchase  of  the  standing  timler,  unless  the 
facts  reasonably  impress  the  mind  of  a  reasonable  man  that  the 
cutting  and  removal  by  the  third  person  was  as  owner  and  not 
merely  by  permission  of  the  vendor. 

;■).  Same:  Notice;  Evidence. — Where  the  iFsue  was  whether  the 
defendant  had  notice  of  the  sale  of  the  timber,  the  action  being 
ejectment  by  a  purchaser  of  standing  timber  against  a  subsequent 
purchaser  of  the  land  from  the  vendor  in  possession,  evidence  of 
plaintifTs  entry  on  the  land  and  cutting  timber  therefrom  during 
tliree  months  before  the  sale  to  defendant  was  not  admissible  in  thc> 
absence  of  evidence  of  defendant's  knowledge  thereof. 

6.  Same. — As  against  a  prior  purchaser  of  the  standing  timber  a 
purchaser  of  the  land  was  entitled  to  show  that  the  land  including 
the  timber  was  not  worth  more  than  the  price  paid  in  order  to 
show  his  good  faith  in  the  purchase  of  the  lands  with  the  timber. 

7.  Logs  and  Logging;  Sale  of  Timber. — Without  more  a  sale  of 
standing  timber  passes  no  interest  in  the  soil  generally,  and  confers 
no  right  of  possession  exclusive  of  the  general  owner's  possession, 
and  until  such  purchaser  entered  on  the  land  and  severs  the  timber, 
the  actual  posFession  of  the  timber  remains  in  the  general  owner. 

8.  Ejectment;  Xotiec;  Instruction. — ^An  instruction  on  the  issue  of 
constructive  notice  must,  qualify  the  word  notice  by  referring  to  it 
as  constructive  notice. 

9.  Evidence;  Conclusion  of  Witness, — Where  the  land  was  in  the 
possession  of  the  vendor,  a  statement  by  a  witness  that  he  as  agent 
of  the  purchaser  of  standing  timber  was  in  possession  of  the  timber, 
though  not  in  possession  of  the  land,  was  a  mere  conclusion. 

10.  Appeal  and  Error;  Harmless  Error;  Instruction. — Where  the 
Instructions  are  conflicting,  and  on  appeal,  the  court  cannot  know 
which  of  the  Instructions  the  Jury  followed,  the  erroneous  contm- 
diction  amounts  to  prejudicial  error. 

(Mayfield,  J.,  dissents  In  part.) 

Appeal  from  Etowah  Circuit  Court. 

Heard  before  Hon.  John  W.  Inzer. 

Ejectment  by  the  Curtis-Attalla  Lumber  Company 
agaist  Obal  Christopher,  revived  after  his  death  against 
G.  E.  Christopher  and  others,  as  his  heirs.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

The  facts  sufficiently  appear  from  the  opinion.  The 
oral  charge  is  set  out  in  the  opinion  also. 
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'riie  following  charges  were  requested  by  the  defend- 
ant :  (4)  ^The  eonrt  charges  the  jury  that  a  possession 
of  land  which  does  not  exclude  the  owner  is  not  such  a 
possession  as  will  constitute  notice."  (5)  "The  court 
charges  the  jury  that,  if  the  Curtis-Attalla  Lunihcr 
Company  and  .Mc Daniel  were  in  possession  of  the  land 
and  timber  jointly  when  Capt.  Elliott  bought,  such  pos- 
s(\<sion  would  constitute  no  notice  of  the  ( ■urtis-Attalla 
Lumber  Company's  right  in  the  premises,  and  the  ver- 
<licl  of  the  jury  must  be  for  the  defendant,  if  the  case 
is  otherwise  nuule  out  by  the  defendant.''  (T)  "*The 
possession  of  growing  tindier  on  land,  without  any 
other  interest  in  the  land  except  the  timlier,  whilst  the 
owner  of  the  land  is  in  possession  of  the  land  on  which 
the  timber  is  growing,  will  never  constitute  notice  of 
the  rights  of  the  persim  in  possession  of  such  growing 
timber/'  (!^)  *'The  court  charges  the  jury  that  a  pos- 
s(»ssion  of  land  which  does  not  exclude  the  owner  from 
l)()ss(\ssion  is  not  such  a  ])ossession  as  will  i-onstitute 
notice/'  (11)  **The  ccmrt  charges  the  jury  that  the 
])ossessi()n  of  the  Curtis-Attalla  Lund)er  Company,  under 
the  evidence*  in  this  case,  does  not  constitute  notice  of 
its  right/'  (12)  ''The  court  charj^es  the  jury  that  if 
McDaniel  and  the  Curtis-Attalla  Lumber  Company 
were  in  possession  of  the  tind)er  jointly,  and  Capt.  Elli- 
ott bought,  such  possession  would  constitute  no  notice 
of  the  Curtis-Attalla  Lumber  Company's  rights  in  the 
premis(»s,  and  the  verdict  of  the  jury  must  be  for  the 
defendant,  if  the  case  is  otherwise  made  out  by  the  de- 
fendant/' (13)  "If  the  jury  are  reasonably  satisfied 
from  the  evidence  that  McDaniel  was  in  possession  of 
the  lands  in  question,  on  which  the  timber  sued  for  was 
growing,  the*  law  says  he  was  in  possession  of  said  tim 
ber,  and  the  fact,  if  it  be  a  fact,  that  the  Curtis-Attalla 
Lund)er  Company  was  also  in  possession  of  said  tim- 
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ber,  without  more,  would  constitute  no  notice  of  the 
Attalla  Lumber  Company's  right."  (14)  Same  as  12. 
(15)  Same  as  12.  (16)  "If  McDaniel  was  in  possession 
of  tlie  land  conveyed  to  the  defendant  at  the  time  of 
said  sale,  then  the  defendant  is  chargeable  with  no  no- 
tice of  plaintiff's  claim  by  the  cutting  of  the  timber  by 
plaintiff,  unless  defendant  knew  of  said  cutting,"  (17) 
"The  court  charges  the  jury  that  the  possession,  in  or- 
der to  give  notice,  must  be  exclusive — that  is,  the  ven- 
dor must  be  (mt  of  possession,  and  his  vendee  in  the  ex- 
clusive possession;  and  if  they  are  reas(mably  satisfied 
from  the  evidence  that  defendant  bought  the  land  with- 
out actual  liotiin*  of  plaintiff's  claim,  then  their  verdict 
must  be  for  the  defendant  in  this  case,  provided  they 
are  also  reasonably  satisfied  from  the  evidence  tliat  Mc- 
Daniel was  in  possession  of  the  land  at  the  time  of  said 
sale."  (18)  "The  court  charges  the  jury  that  if  Mc- 
Daniel and  plaintiff  were  in  the  joint  possession  of  the 
timber  on  the  land  in  this  case,  such  possession  by 
plaintiff  would  not  give  notice  of  plaintiff's  claim,  and, 
unless  defendant  had  actual  notice  of  plaintiff^s  claim, 
then  their  verdict  must  be  for  the  defendant." 

At  the  request  of  the  plaintiff  the  court  gave  the  fol- 
lowing charges:  (1)  "The  court  charges  the  jury  that 
if,  at  the  time  of  the  purchase  by  Christopher,  the  plain- 
tiff" was  in  actual,  open,  and  notorious  possession  of  the 
timber  described  in  the  deed  from  McDaniel  to  Lewin, 
and  this  possession  was  exclusive  and  under  claim  of 
title,  then,  if  the  facts  and  circumstances  were  such 
that  Elliott  or  Christopher  either  knew,  or  by  the  ex- 
ercise of  reasonable  diligence  could  have  known,  of 
such  possession,  the  verdict  of  the  jury  should  be  for 
the  defendant."  (2)  "The  court  charges  the  jury  that 
the  possession  of  the  vendee  under  an  unrecorded  deed, 
who  is  in  the  open,  notorious,  and  exclusive  possession 


Digitized  by  VjOOQIC 


488  SUPREME  COURT  [Vol. 

[Christopher,  ct  nl.  v.  Crrtig-AttaUn  Liiui.  er  Omipavy.l 

and  occupancy  of  real  estate,  Claiming  it  as  his  own,  is 
constructive  notice  of  the  vendee's  title,  and  is  as  effect- 
ive for  the  purpose  of  notice  as  though  the  deed  had 
been  duly  recorded."  (3)  "The  court  charges  the  jury 
that  the  law  charges  the  purchaser  of  land  with  notice 
of  the  possession  of  any  part  of  such  realty  as  may  be 
in  the  actual,  open,  notorious,  and  exclusive  possession 
of  another  claiming  it  as  his  own." 

DoETCii,  Martin  &  Allkn,  for  appellant.  Anything 
falling  short  of  disseizin  certainly  would  not  constitute 
possession. — 15  Am.  Dec.  198.  As  to  the  rights  con- 
ferred by  the  timber  deed  under  which  appellee  claims 
see  Iteflin  v.  Bingham^  56  Ala.  566.  The  cutting  and 
removing  of  timber  occasionally  is  but  equivocal  posses- 
sion and  certainly  not  exclusive. — O'Neal  v.  Prcsticood, 
153  Ala.  443;  Mann  v.  Archey,  110  Ala.  628;  Wells  v. 
A.  AL  Co,,  109  Ala.  430;  McCarty  v.  Nicrosi,  72  Ala. 
332.  Declaration  of  an  agent  as  to  the  act  then  being 
done  are  admissible  as  parts  of  the  res  gestae. — Mo- 
bile L.  Co.  V,  Baker,  48  South.  119.  Such  a  declai-ation 
was  a  declaration  of  a  party  in  possession  as  to  his 
ownership. — Larkin  v,  Baty,  111  Ala.  303;  Holman  v. 
Clark,  148  Ala.  291.  The  appellant  must  not  only  have 
been  a  purchaser  without  notice  but  a  bona  fide  one  as 
well,  and  hence,  the  evidence  on  that  particular  matter 
was  relevant. — Hickey  v,  McDonald  Bros.,  48  South. 
1031;  1  Wig.  392;  Larfcmst-iWe  M.  Co,  v.  Flippo,  130 
Ala.  361.  On  these  authorities  it  must  be  held  that  the 
court  erred  in  its  oral  instructions  to  the  jury,  as  well 
as  in  the  charges  given  and  refused.  Where  charges  are 
contradictory  in  terms,  prejudicial  error  will  be  pre- 
sumed as  the  court  cannot  know  which  one  of  the  theo- 
ries the  jury  adopted. — A.  C.  0.  c£  .1.  V.  Ballard,  47 
South.  578.     Possession    which    does   not   exclude    the 
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owner  is  not  such  a  possession  as  will  constitute  no- 
tice.— Authorities  supra,  and  So.  C.  cC-  F.  Co.  v.  Jen- 
nings, 137  Ala.  247. 

Goodhue  &  Blackwood^  for  appellee.  No  brief 
reached  the  Reporter. 

SOMERVILLE,  J.— The  appellee  sued  the  appellant 
in  ejectment  to  recover  possession  of  all  of  the  timber 
of  a  certain  size  growing  on  certain  lands.  These  lands 
were  originally  owned  by  one  J.  A.  McDaniel,  who  sold 
the  timl>er  in  question  to  one  A.  M.  T^win  on  February 
28,  1903.  Lewin's  deed  was  not  recorded  until  April 
10,  1909.  Lewin  in  turn  sold  and  conveyed  the  timber 
to  the  Curtis-Attalla  Lumber  Company  (plaintiff  and 
appellee)  on  September  28,  1903,  by  deed  recorded  on 
October  17,  1903.  On  October  15,  1904,  McDaniel  sold 
and  conveyed  the  lands  of  which  this  timber  formed  a 
part,  by  general  description  and  without  exception  or 
reservation,  to  Obal  Christopher,  the  defendant  in  eject- 
ment, by  deed  recorded  on  November  1,  1904.  McDan- 
iel was  continuously  in  possession  of  the  land  until  Oc- 
tober ir>,  1904,  when  he  delivered  the  possession  to  the 
purchaser,  Christopher.  The  material  and  controlling 
issue  in  the  case  was  whether  the  purchaser,  ('hristo- 
pher,  had,  at  the  time  of  his  purchase,  actual  or  con- 
structive notice  of  the  rights  of  the  plaintiff  Lumber 
Company  under  their  unrecorded  deed.  Upon  this  issue 
the  evidence,  though  strongly  preponderant  in  favor  of 
the  defendant,  was  in  sharp  conflict,  and  the  jury  found 
the  issue  in  favor  of  the  plaintiff.  The  assignments  of 
error  relate  to  rulings  on  the  admission  of  testimony, 
and  to  instructions  given  and  refused  by  the  trial  court. 

The  case  of  McCarty  v.  Nierosi,  72  Ala.  332,  47  Am. 
Rep.   418,  often  approved  and   followed   by  the  later 
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cases,  settles  the  following  principles:  (1)  The  posses- 
sion of  real  estate  by  a  vendee  nnder  an  unrecorded 
deed  operates  as  constructive  notice  of  his  rights  only 
when  his  i)ossession  is  open,  notorious,  and  exclusive. 
(2)  Such  vendee's  possession  jointly  with  his  vendor  is 
not  such  notice. 

An  important  qualification  of  the  rule  is  thata  prior 
possession,  which  has  terminated  before  the  second  pur- 
chaser's rights  are  acquired,  cannot  operate  as  con- 
st rnctive*  notice  to  him. — 2  Pom.  Eq.  Jur.  §  662,  cited 
and  appioved  in  O'Xcal  v.  Prestwood,  158  Ala.  448,  449, 
45  South.  251.  Of  conrse,  however,  such  a  possession, 
a(*tnally  known  to  the  second  purchaser,  may,  especial- 
ly in  (onncction  with  other  evidence,  tend  to  show  ac- 
tual knowledge  of  the  antecedent  claim — a  (piestion 
quite*  distinct  from  that  of  the  constructive  notice  re- 
sulting from  contemporaneous  possession,  the  effect  of 
which  does  not  depend  ujxm  actual  knowledge  of  it. 

A  sale  of  growing  timber  nuiy  pass  the  legal  title  to 
the  puichasc^r;  but,  without  more,  it  passes  no  interest 
in  the  soil  generally,  and  confers  no  right  of  possession 
that  can  be  exclusive  of  the  general  owner's  possession. 
The  light  to  take  possession  of  su(*h  timber  can  be  exe- 
cuted only  by  entering  upon  the  land  and  severing  it 
from  the  soil;  and  until  this  is  done  the  actual  posses- 
sion of  the  timber,  undelivered  as  yet,  remains  in  the 
general  owner  in  possession  of  the  land,  as  the  quasi 
bailee*  of  the  owner  of  the  timber.  This,  it  seems  to  us, 
belongs  to  the  category  of  self-evident  truths,  which 
neiMl  no  demonstration. — See  Jleflin  v.  Binf/ham,  56 
Ala.  566,  28  Am.  Rep.  776. 

It  results  from  this  that  the  principle  of  construct- 
ive notice  to  the  defendant,  through  the  plaintiff's  al- 
](»ged  possession  of  the  timber  while  still  standing  on 
McDaniel's  land,  cannot  be  applied  to  the  facts  of  the 
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present  case;  tlie  only  legitimate  issue  being  as  to  ac- 
tual notice  on  the  part  of  Christopher,  or  his  purchas- 
ing agent,  of  the  rights  of  the  claimant  of  the  timber. 

The  case  of  lioUand  r.  (yXeal,  81  Minn.  15,  83  N.  W. 
471,  8S  Am.  St.  Kep.  IU>2,  is  quite  different  from  the  in- 
stant case.  There  tli(»  timb(»r  purchaser — to  (juote  from 
the  (>])inion — **took  actual  and  op:'n  i)i)ssession  of  about 
20  acres  of  the  central  portion  of  the  land,  ahmg  the 
roads,  and  scatter(»d  buildings  all  over  it.  No  one  could 
go  along  that  way  without  being  challenged  at  once  by 
open,  notorious,  adverse  acts  of  possession.  They  had 
commenced  to  cut  the  trees  down,  and  wer(»  in  the  act 
of  cutting  thnber  upon  the  land,  when  ])laintiff  pur- 
clmsed/'  This  a(*tual  possession,  adverse  to  the  general 
owner,  was  visibly  evi<l(»nce(l  by  the  (establishment  on 
th(»  land  of  a  large  lumber  camp  to  accommodate  a  hun. 
dred  men  and  uuiuy  horses,  including  barns,  sleeping 
quart(»rs,  cookhouse,  storehouse,  office,  and  black- 
smith shop.  It  ai)pears,  therefore,  that  there  was 
an  extensive  and  exclusive  possession  of  the  land  for  the 
patent  purpose  of  removing  the  timber,  as  distinguished 
from  a  mere  occasional  entry  and  cutting  as  in  the  pres- 
ent case;  and,  on  such  facts,  it  would  s(»em  that  the  Min- 
nesota coui't  correctly  ruled  that  there  was  such  a  pos- 
sessicm  of  the  timhcr  as  imported  constructive  notice  of 
ownership. 

The  evidence  here  shows  that  McDaniel  remained 
continuously  in  i)oss(»ssion  of  the  land,  and  that  the 
timber  claimant  never  had  possession  of  any  part  of 
the  land;  his  action  being  confined  to  merely  entering 
and  cutting  and  hauling  away  the  logs  at  intervals. 

The  trial  court  ex  mero  motu  charged  the  jury  as 
follows :  "The  fact,  if  it  be  a  fact,  that  Christopher  or 
Elliott,  or  both  of  them,  knew  or  had  notice  that  the 
timber  had  been   cut  or  was  being  cut  and  removed 
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from  the  laud  at  or  prior  to  the  time  of  the  al- 
leged purchase  on  the  15th  day  of  October,  1904,  would 
not  in  this  case  be  notice  to  Christopher  or  Elliott  that 
the  timber  so  cut  was  cut  and  removed  by  the  plaintiff 
under  a  contract  of  purchase  or  ownership  of  the  tim- 
ber. The  evidence  in  this  respect  must  be  sufficiently 
strong  to  reasonably  satisfy  you  that  Christopher  or 
Elliott  had  such  notice  of  the  cutting  and  removing 
of  the  timber  as  would  reasonably  impress  the  mind  of 
a  reasonable  man  that  the  timber  was  cut  and  removed 
by  plaintiff  as  owner  of  the  timber,  and  not  merely  by 
the  permission  of  or  by  consent  of  McDaniel.  If  de- 
fendant knew,  or  had  means  of  knowing,  of  the  cutting 
of  the  timber  at  or  before  the  time  of  defendant's  pur- 
chase, then  he  would  be  chargeable  with  notice  of  plain- 
tiff's claim.  The  jury  in  ascertaining  this  matter  will 
weigh  and  consider  all  the  evidence  in  the  case  bearing 
upon  the  subject  so  as  to  ascertain  reasonably  there- 
from what  notice,  if  any,  Christopher  or  Elliott  had  at 
the  time  of  the  alleged  purchase  of  McDaniel  of  the 
timber  and  ownership  thereof  by  plaintiff.  Did  Christo- 
pher or  Elliott  know,  at  the  time  of  their  alleged  pur- 
chase of  the  land  of  McDaniel,  that  the  plaintiff  owned 
the  timber  the  subject-matter  of  the  suit,  and  if  you  find 
from  all  the  evidence  that  defendant  or  Elliott,  at  the 
time  of  their  purchase  and  payment  for  the  land,  knew 
reasonably  of  the  ownership  of  the  timber  being  in  the 
plaintiff,  then  you  should  find  in  favor  of  the  plaintiff." 
This  charge  is,  we  think,  a  correct  statement  of  the 
law  as  applicable  to  the  evidence  before  the  court,  with 
the  exception  of  a  single  paragraph,  as  follows:  "If 
defendant  knew,  or  had  means  of  knowing,  of  the  cut- 
ting of  the  timber  at  or  before  the  time  of  defendant's 
purchase,  then  he  would  be  chargeable  with  notice  of 
plaintiff's  claim."     This  was  a  flagrant  contradiction 
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of  the  first  paragi-aph  of  the  charge,  and  was  an  erron- 
eous statement  of  the  law.  We  cannot  know  which  of 
these  instructions  the  jury  followed,  and  hence  cannot 
hold  that  the  erroneous  contradiction  of  the  first  para- 
graph was  not  injurious  error. — A,  C.  G,  d  A.  Ry.  Co,  v. 
Ballard,  157  Ala.  618,  47  South.  578. 

Charges  4,  5,  7,  9,  11,  12,  13,  14,  15,  16,  17,  and  18, 
requested  for  the  defendant,  correctly  state  the  law  of 
constructive  notice  as  above  declared;  and  in  view  of 
some  of  the  evidence,  should  have  been  given  by  the 
court,  except  that  some  of  them  are  deficient  in  not  qual- 
ifying the  "notice"  referred  to  as  "constructive"  notice. 

Charges  1,  2,  and  3,  given  for  the  plaintilBf,  are  at 
least  abstractly  correct. 

Since  possession  of  growing  timber,  independently  of 
any  possession  of  the  land  itself,  is  a  legal  impossibility, 
the  statement  of  the  witness  Smith  that  plain tilBf's  agent 
was  in  possession  of  the  timber,  though  not  in  posses- 
sion of  the  land  itself,  was  a  mere  conclusion,  which 
should  have  been  excluded. 

It  was  error  also  to  allow  the  plaintiff  to  prove  the 
fact  of  its  several  entries  upon  the  land  and  its  cutting 
of  timber  during  the  months  of  July,  August,  and  Sep- 
tember, 1904,  without  some  evidence  of  defendant's 
knowledge  thereof.  In  the  latter  case,  such  proof  would 
be  competent  as  tending  to  show  defendant's  actual 
knowledge  of  plaintiff's  claim,  in  connection  with  Mc- 
DanieFs  testimony  that  he  had  expressly  informed  de- 
fendant of  it.  For  the  same  reasons  it  was  error  to  al- 
low plaintiff  to  prove  the  quantity  of  timber  cut  on 
those  occasions. 

The  issue  involved,  in  part,  the  bona  fides  of  the  de- 
fendant's purchase  of  the  land  for  a  valuable  consid- 
eration. As  bearing  upon  his  good  faith,  he  should  have 
been  permitted  to  show  that  the  property  purchased  by 
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him  was  not  worth  in  excess  of  the  price  paid,  1 6,000. 
Hence  the  propriety  of  the  question  to  defendant's  wit- 
ness Elliott,  "Whether  or  not  the  $6,000  was  not  the 
market  value  of  the  property  set  forth  in  the  McDaniel 
deed  to  Christ(>pher,  inclndiug  the  timber  on  the  land," 
in  the  reject idi  of  which  there  was  error. 

For  the  errors  noted  above,  the  judgment  will  be  re- 
versed, and  the  cause  renmnded. 

Rev(Msed  and  remanded.  All  the  Justices  concur,  ex- 
cei)t  DowDELL^  C.  J.,  not  sitting.  Mayfield^  J.,  con- 
curs in  the  reversal,  but  not  in  all  of  the  opinion, 

MAYFIELI),  J. — I  concur  iii  the  reversal  and  main- 
ly in  the  opinion  in  this  case;  but  I  think  there  is  a 
more  important  question  whi(4i  lies  across  the  doorsill 
of  this  inquiry,  that  is  not  noticed  in  the  opinion,  and 
seems  not  to  have  be^»n  noticed  l)y  counsel  nor  by  the 
trial  court.  This  question,  however,  goes  to  the  juris- 
dicti(m,  and  to  the  validity  of  the  judgment,  and  there- 
fore coidd  and  should  be  noticed  at  any  stage  of  the 
l)roceedings,  and  the  question  should  be  considered  by 
the  court  sua  sponte.  The  question  is:  Will  statutory 
ejectment  lie,  in  this  state,  for  the  character  of  proper- 
ty sued  for  and  recovered  in  this  action? 

The  action  is  the  statutory  one,  in  the  nature  of  eject- 
ment. The  property  su(\l  for  and  recovered  is  describ- 
ed in  the  complaint  as  follows:  "All  the  saw  timber  10 
inches  and  larger  at  the  butt,  lying  north  of  dry  creek 
on  the  tract  known  as  the  E.  P.  Little  place,  and  also 
all  the  timber  10  inches  and  larger  at  the  butt  on  the 
northeast  quarter  of  section  3,  township  13,  range  5 
east,  all  situated  in  Etowah  county,  Alabama." 

I  am  of  the  opinion  that  such  action  will  not  lie  in 
this  state,  nor  in  any  other  state  unless  expressly  au- 
thorized by  statute;  and  I  do  not  know  of,  and  never 
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heard  of,  any  such  statute;  and  by  what  investigation 
I  have  been  able  to  give  to  the  subject,  I  have  been  un- 
able to  find  any  authority,  statutory  or  common  law, 
wliich  will  authorize  such  an  action.  But  for  the  facr 
that  the  learned  trial  judge,  the  able  counsel  in  thm 
case,  and  my  learned  Brothers,  seem  to  think  such  an 
action  will  lie,  I  should  have  no  doubt  upon  the  sub 
ject.  I  am,  however,  of  the  opinion  that  they  have 
merely  passed  the  question  sub  silentio. 

The  text- writers  and  the  adjudged  cases,  both  Eng- 
lish and  American,  state  the  law  to  be  that  ejectment 
will  not  lie  for  anything  upon  which  an  entry  cannot  be 
made,  or  the  possession  of  which,  if  recovered,  the  sher- 
iflf  cannot  deliver.  The  action  will  therefore  lie  only 
for  corporeal  hereditaments,  and  not  for  those  which 
are  incorporeal. 

It  is  also  said,  in  the  older  cases,  and  copied  into 
some  of  the  texts,  that :  "A  party  may  have  ejectment 
for  right  of  herbage,  pro  prima  tonsura ;  that  is  to  say, 
if  a  man  has  a  grant  of  the  first  grass  that  grows  on  the 
land  every  year,  he  may  maintain  ejectment  against 
bim  who  withholds  it  from  him. — Ward  v.  Petifer^  Cro. 
Car.  362.  So,  also,  ejectment  may  be  had  on  a  demise  of 
the  hay-grass  and  aftermath  {Wheeler  v,  Toulson, 
Hard.  330),  on  the  principle  in  these  cases,  that  the 
parties,  being  entitled  to  all  the  profits  of  the  land,  are 
entitled  also  to  the  land  for  the  same  time,  and  no  one 
can  enter  thereon  while  they  are  thus  entitled  without 
being  a  trespasser." — Tyler  on  Ejectment  &  Adverse  En- 
joyment, p.  39. 

It  must  be  remembered  that  in  ejectment,  in  its  orig- 
inal form,  damages  only  were  recoverable;  but  later  the 
writ  of  habere  facias  possessionem  was  allowed,  in  con- 
junction with  the  danmges,  and  in  some  jurisdictions 
the  plaintiff  might  succeed  as  to  damages,  but  fail  as  to 
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possession,  and  in  some  jurisdictions  counts  for  dam- 
ages and  counts  for  possession  were  allowed  to  be  join- 
ed in  the  same  action.  But  where  the  action  is  confined 
to  that  of  possession  of  land  and  the  mesne  profits  for 
withholding  the  possession  of  land,  then  the  subject- 
matter  or  the  interest  in  the  land  must  be  such  as  the 
sheriff  can  deliver  possession  of,  to  the  plaintilBf,  under 
a  writ  of  restitution. — Sedg.  &  Wait,  Trial  of  Title  to 
Land,  §§  96,  97. 

The  test  as  to  when  the  action  will  lie  is  well  stated 
in  the  above  text,  as  follows : 

"Sec.  100.  Right  of  possession  essential. — Whatever 
takes  away  the  right  of  possession  in  presenti  is  fatal, 
and  constitutes  a  complete  defense  to  the  action.  The 
plaintiff  must  have  a  right  of  entry  in  virtue  of  or  in- 
cident to  some  corporeal  estate  or  interest  in  the  prem- 
ises, for  the  right  to  take  actual  possession  of  the  land 
is  the  question  to  be  tried,  and  constitutes  the  founda- 
tion of  the  action,  whatever  may  be  the  character  or 
source  of  the  claimant's  title.  Chitty  says:  'A  party 
having  a  right  of  entry,  whether  his  title  be  in  fee  sim- 
ple, fee  tail,  in  copyhold,  for  life,  or  years,  may  support 
an  action  of  ejectment.' 

"Sec.  101.  True  test  as  to  when  ejectment  lies. — *The 
trust  test  of  this  action,'  says  the  New  York  Supreme 
Court,  ^seems  to  be  that  the  thing  claimed  should  be  a 
corporeal  hereditament,  that  a  right  of  entry  should  ex- 
ist at  the  time  of  the  commencement  of  the  action,  and 
that  the  interest  be  visible  and  tangible,  so  that  the 
sheriff  may  deliver  the  possession  to  the  plaintiff  in  ex- 
ecution of  the  judgment  of  the  court.'  Hence  rights  or 
interests  in  land  which  lie  in  grant,  being  invisible  and 
incorporeal,  are  not,  at  common  law,  the  subject  of  this 
action." 
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If  a  plaintiff  owned  all  the  timber  on  land,  and  had 
the  exclusive  right  of  possession  for  the  purpose  of  cul- 
tivating and  marketing  the  timber,  then  ejectment  by 
him  might  lie,  though  as  to  this  there  is  grave  doubt; 
but  whei'e  a  party  merely  purchases  certain  parts  of  the 
timber  on  land,  has  only  a  mere  license  or  privilege  to 
go  upon  the  land  for  the  purpose  of  removing  the  tim- 
ber which  he  has  purchased,  of  course  ejectment  will 
not  lie.  If  the  sheriff  should  put  him  in  possession  of 
his  timber  thus  growing  upon  the  land,  he  would  neces- 
sarily have  to  put  him  in  possession  of  the  land,  which 
did  not  belong  to  him,  and  of  a  possessory  right  which 
he  did  not  claim. 

That  the  action  in  this  case  will  not  lie,  to  my  mind, 
is  conclusively  shown  by  the  fact  that  the  books  show 
the  report  of  no  case  wherein  such  an  action  has  been 
sustained.  If  such  actions  will  lie,  surely  they  would 
have  been  brought  before  this  one,  and  some  of  them 
would  have  found  their  way  into  the  books. 

As  the  books  contain  no  reported  cases  like  this,  of 
course  they  contain  no  reason  why  the  action  in  the 
s[)ecific  case  will  not  lie.  The  cases  which  have  been 
brought,  for  minerals,  mineral  rights,  mines,  mining 
rights,  for  annexations  to  the  soil  such  as  houses,  rooms, 
cellars,  fixtures,  horizontal  divisions  of  land,  vaults, 
for  oil  and  gas  wells,  for  made  lands,  land  under  wa- 
ter, etc.,  are  not  analogous  to  the  extent  of  authorizing 
this  action,  though  in  some  respects  they  are  different 
from  the  ordinary  actions  of  ejectment,  and,  in  some 
respects,  from  this  action.  The  chief  difference  is  that 
in  those  actions  there  is  an  exclusive  right  to  the  pos- 
session of  the  thing  recovered,  and  of  the  land  upon 
which  it  is  situated,  for  the  use  or  purpose  for  which  the 
thing  recovered  is  sued  and  to  be  used. 

82—175 
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In  the  case  at  bar  the  plaintiff  never  purchased  any 
interest  in  the  possessory  right  of  the  land;  he  merely 
purchased  certain  timber  growing  upon  the  land,  and 
while,  of  course,  the  purchase  and  sale  is  considered  or 
treated  as  a  contract  with  regard  to  land,  to  the  extent 
that  it  must  be  in  writing  and  must  conform  to  the 
statute  of  frauds,  yet  the  effect  of  the  sale,  when  consum- 
mated, is  to  sever  the  timber  from  the  land  and  to  con- 
vert it  into  personalty,  and  the  only  interest  the  pur- 
chaser acquires  in  the  land  is  a  muniment  or  license  to 
go  upon  the  land  for  the  purpose  of  removing  or  mar- 
keting his  timber,  which  is  thereafter  a  chattel  and  not 
realty. 

If  a  man  should  purchase  all  the  timber  and  growth 
upon  land,  and  the  exclusive  right  to  grow  or  cultivate 
timber  thereon  for  a  number  of  years,  then  he  might 
have  such  an  interest  as  would  support  ejectment;  but 
when,  as  in  this  case,  he  merely  purchases  a  part  of  the 
timber  of  certain  dimensions  and  descriptions,  the  ef- 
fect of  his  contract  is  to  sever  the  timber  so  purchased 
from  the  land  and  the  other  growing  timber,  and  to 
convert  it  into  a  chattel,  with  a  mere  license  or  privi- 
lege to  go  upon  the  land  for  the  purpose  of  removing 
the  timber  purchased.  Of  course,  ejectment  will  not  lie- 
for  a  chattel,  nor  will  a  mere  license  or  permit  to  go 
upon  the  land  for  the  purpose  of  removing  it  support 
ejectment.  This  is  the  ouly  right  or  title  which  the 
plaintiff  claims  in  this  action,  and  it  will  not,  of  course, 
support  ejectment. 

When  the  owner  of  land  sells  the  mineral  rights  there- 
in, and  the  riglit  to  mine  the  minerals,  this,  of  course, 
under  the  same  rule  or  fiction  of  law,  works  a  severance 
of  the  two  estates,  but  in  that  case  each  estate  or  inter- 
est remains  and  continues  to  Ik*  real  estate;  while  in  the 
case  of  the  sale  of  certain  described  timber,  the  sale. 
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though  required  to  be  in  writing,  converts  the  timber 
or  trees  sold  into  a  mere  chattel,  with  the  privilege  or 
Ircense  to  go  upon  the  land  for  the  purpose  of  remov- 
ing it. 

It  has  been  suggested  that  as  ejectment  at  common 
laAv  would  lie  for  pasturage,  herbage,  and  pannage,  this 
is  authority  to  support  the  action  in  this  case ;  but  this 
is  not  true,  for  the  reasons  above  mentioned,  and  the 
subject  is  possibly  best  treated  in  Sedgwick  &  Wait  on 
Trial  of  Title  to  Land,  §  143.  The  reasoning  is*  to  me  so 
conclusive  that  I  here  set  it  out :  "Sec.  143.  Pasturage 
and  herbage. — The  early  cases,  decided  in  England,  with 
regard  to  the  right  to  bring  ejectment  for  pasturage 
and  herbage,  are  of  little  value  at  the  present  day.  They 
seem  to  have  turned  chiefly  on  questions  of  evidence  and 
pleading.  These  rights  somewhat  resemble  fishery 
rights.  With  regard  to  both,  it  is  clear  that  they  may 
exist  separate  from  the  interest  in  the  soil.  I^ord  Coke 
says  that  the  grantee  of  herbagium  terrae  has  a  ^particu- 
lar  right  in  the  land,  and  shall  have  an  action  quare 
clausm  fregit;  but  by  grant  thereof  and  liverie  made, 
the  soile  shall  not  passe.'  Where  the  right  to  the  soil 
and  the  herbage  are  in  the  same  person,  the  recovery 
of  the  one  in  ejectment  would  carry  the  other  with  it; 
but  that  the  owner  of  the  separate  herbage  or  pasturage 
rights  would  now  be  permitted  to  maintain  ejectment 
may  well  be  doubted.  In  an  early  case  in  the  King's 
Bench,  often  cited,  it  was  held  that  ejectione  firmae 
would  lie  for  the  pasturage  of  100  sheep;  but  it  does 
not  appear  from  the  report  what  the  interest  of  the 
plaintiff  in  the  soil  was,  and  the  question  may  have 
been  only  that  of  the  proper  description  of  the  subject 
of  the  action;  and  in  a  later  case  in  the  Exchequer, 
where  ejectione  firmje  was  brought  upon  a  demise  de 
herbagio  et  pannagio  of  xo  niauy  acres,  the  court  stated 
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as  a  reason  for  incliDiDg  against  the  plaintiff,  that  *her- 
bage  does  not  include  all  the  profit  of  the  soil,  but  only 
a  part  of  it,'  referring  to  the  passage  from  Coke  aboVe 
cited.  In  Ward  v.  Petifer,  and  in  Parker  v,  Staniland, 
in  the  King's  Bench,  it  was  said  that  ejectment  would 
lie  for  the  first  crop  growing  upon  the  land ;  but  in  the 
second  case  the  remark  was  entirely  obiter,  while  in  the 
first  it  was  not  needed  for  the  actual  decision  of  the 
question  presented  to  the  court,  for  the  jury  were  told 
that  if  they  believed  that  the  plaintiffs  had  only  the 
first  crop  (and  not  the  entire  profits  through  the  year), 
they  Hhould  return  a  special  verdict  to  that  effect,  'and 
leave  it  to  the  law  whether  an  ejectment  lies  in  this 
manner.'  The  case  is  chiefly  remarkable  for  containing 
a  suggestion,  similar  to  that  above  noted  as  having 
been  advanced  with  regard  to  fisheries,  that  the  owner 
of  the  first  crop  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  the  owner  of  the  free- 
hold.  These  decisions  certainly  cannot  be  regarded  as 
sufficient  to  uphold  ejectment  for  herbage  or  pasturage, 
when  separated  from  the  general  ownership  of  the  soil, 
and  existing  as  a  mere  right  to  the  profits  of  the  land. 
Pannage,  or  the  right  to  gather  mast,  which,  in  the  na- 
ture of  the  interest,  cannot  be  distinguished  from  pas- 
turage or  herbage,  has  been  held  insufficient  to  support 
ejectment.  The  Supreme  Court  of  Massachusetts  has 
decided  that  the  grantee  of  the  'herbage  or  feeding'  of 
land  cannot  maintain  a  writ  of  entry,  and  this  decision, 
it  seems  to  us,  should  be  regarded  as  an  authority  in 
any  state  in  which  the  action  of  ejectment  prevails.'' 

I  know  there  is  a  great  variety  and  contradiction  of 
opinions  as  to  the  interest,  if  any  which  a  purchaser 
or  vendee  of  standing  timber  acquires  in  the  land  or  soil 
upon  which  the  timber  is  standing.  The  oldest  eaiies, 
or  a  majority  thereof,  held  that  he  acquired  no  title  or 
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ownership,  therein ;  that  it  was  a  mere  chattel  sale,  with 
a  license  or  permit  to  remove  it;  and  that  the  vendor 
could  revoke  the  license  or  muniment  at  pleasure,  until 
the  timber  was  severed,  and  in  some  cases  until  it  was 
removed  from  the  land.  This  doctrine,  however,  in  the 
main,  has  been  abandoned,  and  the  rule  is  declared  to 
be  that  such  a  sale  and  alienation  passes  an  interest  in 
the  land  itself,  and  hence  that  the  contract  must  be  in 
writing  and  comply  with  the  statute  of  frauds,  and  the 
conveyance  comply  with  the  statutes  as  to  deeds  or 
conveyances  of  land.  But  it  has  never  been  decided  that 
it  passes  such  title  or  interest  as  would  support  eject- 
ment against  the  owner  of  the  freehold. 

If  the  contract  of  sale  fixes  no  time  within  which  the 
timber  must  be  removed,  then  the  law  says  it  must  be 
removed  within  a  reasonable  time.  When  the  contract 
limits  or  fixes  the  time  in  which  the  removal  shall  be 
made,  the  great  majority,  if  not  the  great  weight,  of 
authorities,  hold  that,  on  the  expiration  of  this  time 
limit,  all  right,  title,  interest,  claim,  and  demand  of  the 
vendee  in  or  to  the  timber  or  land  ceases  or  is  deter- 
mined. 

But  some  of  the  courts  hold  that  the  title  to  the 
timber  does  not  so  determine  nor  revert  unless  the  con- 
tract expressly  so  provides,  but  only  the  right  to  enter 
upon  the  land  is  terminated;  that  the  vendee  after  the 
expiration  of  the  time  limit  still  owns  the  timber,  al- 
though he  has  no  right  to  remove  it — a  paradox  of  con- 
tradictions. It  is  certainly  illogical  to  hold  that  the 
contract  and  sale  passed  an  interest  in  land,  and  that  by 
virtue  of  the  same  contract,  after  the  expiration  of  the 
time  limit  fixed  by  the  contract,  the  vendee  still  owns 
the  timber,  but  has  lost  his  interest  in  the  land.  If  the 
growing  timber,  which  alone  is  sold  and  conveyed,  is 
an  interest  in  the  land,  when  the  interest  in  the  land  is 
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ended  by  the  very  terms  of  the  contract  and  deed,  surely 
the  title  to  the  timber  is  also  terminated,  which  is  the 
interest  in  the  land  and  the  only  interest  sold  or  con- 
veyed. 

This  court,  however,  is  among  the  few  courts  which 
hold  that  the  vendee  still  owns  the  timber,  although  he 
has  no  right  to  use  or  remove  it. — Magnetic  Ore  Co.  v. 
Marbury  Lumber  Co.,  104  Ala,  465,  16  South.  632,  27 
L.  R.  A.  434,  53  Am.  St.  Rep.  73;  C.  W.  Zimmerman 
Mfg.  Co.  V.  Baffin,  149  Ala.  386,  42  South.  858,  9  L.  R. 
A.  (N.  S.)  663,  123  Am.  St.  Rep.  58;  Heflin  v.  Bing- 
ham, 56  Ala.  566,  28  Am.  Rep.  776. 

In  the  case  of  Zimmerm/m  v.  Baffin,  149  Ala.  380, 
389,  42  South.  858,  9  L.  R.  A.  (N.  S.)  663,  123  Am.  St. 
Rep.  58,  this  court  used  the  following  language:  "If 
the  limitation  as  to  the  time  of  cutting  and  removal 
should  be  construed  as  a  covenant  on  the  part  of  the 
purchaser  that  it  would  cut  and  remove  the  timber  in 
the  time  specified,  the  title  to  the  timber  would  remain 
in  the  purchaser  after  the  time  limit  had  expired,  and 
he  could  still  enter  upon  the  premises  and  remove  the 
same  at  his  pleasure,  being  liable  to  the  vendor  for  such 
damages  as  he  should  cause  in  so  doing.  The  vendor 
would  also  have  a  right  of  action  against  the  vendee  for 
a  breach  of  the  covenant  in  not  performing  the  cove- 
nant as  agreed;  or  it  may  be  that  the  vendor  would  be 
entitled  to  remove  the  timber  after  the  time  limit  him- 
self, but  not  to  appropriate  it  to  his  own  use."  Here 
is  where  the  court  went  astray  in  following  the  Illinois 
rule,  instead  of  the  Michigan  rule.  The  great  number 
and  weight  of  authorities  are  in  line  with  the  Michigan 
rule,  and  against  the  Illinois  rule  which  our  court  fol- 
lowed. 

If  the  sale  of  the  timber  originally  was  a  sale  of  a 
chattel  merely,  as  the  oldest  cases  held,  with  a  muni- 
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ment  or  license  to  remove,  then  the  Illinois  rule  would 
be  correct  and  consistent ;  but  if,  instead,  as  all  the  au- 
thorities now  hold,  it  is  a  sale  and  conveyance  of  an 
interest  in  the  land  itself,  when  the  interest  in  the  land 
is  terminated  and  determined  by  the  contract  itself, 
then  the  title  to  the  timber  ceases  and  is  terminated 
for  the  same  reason  and  by  the  same  contract.  It  is 
self-contradictory  to  say  that  the  sale  of  growing  trees 
is  a  sale  of  an  interest  in  land,  and  that  the  interest  in 
the  land  ceases  and  is  terminated  by  the  contract  itself, 
and  yet  that  the  title  to  the  timber  or  trees  continues 
though  the  interest  in  the  land  is  terminated  by  the 
same.  Both  propositions  cannot  be  true;  one  must  be 
false.  If  the  sale  of  the  trees  was  the  sale  of  a  chattel, 
then  the  title  to  them  could  remain,  though  the  right  to 
remove  had  ceased;  but  if  the  sale  of  the  trees  be  not 
the  sale  of  a  chattel,  but  the  sale  of  an  interest  in  the 
land  and  soil,  and  this  interest  in  the  land  or  soil  is 
terminated  by  the  contract  and  conveyance,  the  vendee's 
interest  in  or  title  to  the  trees  must  of  necessity  lapse 
with  the  expiration  of  the  contract. 

This  is  well  pointed  out  by  the  annotators,  in  the 
reports  of  the  cases  of  McRae  v,  Stillwelly  111  Ga.  65, 
36  S.  E.  604,  55  L.  R.  A.  513 ;  and  Midyette  v.  Grubbs, 
145  N.  C.  85,  58  S.  E.  795,  13  L.  R.  A.  (N.  S.)  278;  and 
Adkins  V,  Huff,  58  W.  Va.  645,  52  S.  E.  773,  3  L.  R.  A. 
(N.  S.)  649,  6  Ann.  Cas.  246.  The  notes  to  these  cases 
collect  and  review  the  authorities  upon  the  subject,  the 
conclusion  of  which  is  thus  well  stated  by  the  annota- 
tors in  55  L.  R.  A.  at  pp.  535,  536:  "The  title  to 
standing  timber  passes  at  the  time  of  the  conveyance, 
and  the  purchaser  acquires  the  right  to  enter  on  the 
land  for  the  purpose  of  cutting  and  removing  the  tim- 
ber, and  also  an  interest  in  so  much  of  the  soil  where  it 
grows  as  is  necessary  to  sustain  and  nourish  the  trees 
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until  they  are  cut  down.  He  cannot  refuse  to  pay  for 
the  trees  on  the  ground  that  the  vendor  had  no  title 
to  the  land,  if  his  possession  has  not  been  disturbed.  A 
provision  as  to  the  size  or  suitability  of  the  trees  con- 
veyed will  generally  be  held  to  refer  to  the  time  of  the 
conveyance,  rather  than  some  time  in  the  future,  in 
the  absence  of  anything  to  show  a  contrary  intent. 
Where  the  conveyance  specifies  a  particular  time  for 
the  removal  of  the  timber,  the  purchaser  has  generally 
been  held  to  have  forfeited  all  rights  in  timber  not  re- 
moved within  the  time  specified,  although  a  few  cases 
hold  that  he  still  retains  the  title  to  the  timber,  but 
cannot  remove  the  same,  as  his  right  of  entry  has  gone. 
It  would  seem  that  the  mere  cutting  of  the  trees  within 
the  time  specified  without  their  removal  from  the  land 
is  insufficient  to  preserve  the  purchaser's  rights  in  the 
timber;  but  the  manufacture  of  them  into  timber  has 
been  held  a  sufficient  removal  of  them,  although  such 
timber  still  remains  on  the  land." 

I  have  examined  all  the  authorities  I  can  find  upon 
the  subject,  and  I  think  the  conclusion  of  the  annota- 
tor  is  not  only  supported  by  the  great  number  and 
weight  of  authorities,  but,  as  before  stated,  by  reason 
and  the  very  nature  of  things. 

But  as  before  stated,  none  of  the  reported  cases  hold 
that  the  vendee  acquires  any  such  interest  or  title  as 
will  authorize  him  to  maintain  ejectment  against  the 
vendee,  or  the  owner  of  the  freehold  estate,  while  he 
might  defend  against  an  action  of  ejectment  brought 
by  the  vendor,  which  w^as  intended  to  prevent  his  enter- 
ing and  removing  the  timber  which  he  had  purchased, 
during  the  time  mentioned  in  the  contract  or  within  a 
reasonable  time  if  no  time  limit  was  fixed  by  the  con- 
tract. Such  defense  seems  to  be  recognized  in  the  case 
of  Heflin  r.  Bingham.  56  Ala.  566,  28  Am.  Rep.  776. 
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But  this  is  quite  a  diflferent  thing  from  allowing  such  a 
defendant  to  bring  ejectment  for  the  timber.  Such  a 
defense  as  was  interposed  and  recognized  in  that  case 
might  be  good  upon  the  theory  that  there  was  no  ouster, 
and  no  unlawful  entry  or  withholding,  but  that  all 
things  done  were  lawful,  and  therefore  would  not  war- 
rant the  defendant's  ejection  when  he  was  there  for  a 
lawful  purpose.  In  other  words,  that  where  there  has 
been  no  ouster  ejectment  will  not  lie. 

I  am  not  able  to  find  any  case  in  which  the  owner  of 
the  timber  has  been  allowed  to  recover  in  ejectment 
against  the  owner  of  the  freehold.  I  concede  that  he 
might  recover  against  a  bare  trespasser. 

It  is  well-settled  law  in  this  state  that,  in  order  for  a 
plaintiff  in  common  law  or  statutory  ejectment  to  re- 
cover, he  must  recover  upon  both  "a  title  and  a  right  of 
entry  existing  at  the  commencement  of  the  suit  and 
continuing  to  the  day  of  trial." — Anderson  v.  Ander- 
son, 64  Ala.  403. 

Applying  these  principles  of  law  to  the  case  in  hand, 
it  seems  to  me  to  be  settled  beyond  doubt  that  plaintiff 
could  not  succeed  in  ejectment.  If  we  conclude  that  the 
plaintiff  was  the  absolute  owner  of  the  timber  sued  for, 
at  the  commencement  of  the  action,  and  at  the  time  of 
the  trial,  he  certainly  had  no  right  of  entry  upon  the 
premises  at  the  time  of  the  trial,  and  therefore  no  right 
of  recovery  in  ejectment.  The  contract  or  deed  under 
which  he  claimed  title  expressly  limited  the  time  of  en- 
try for  removal  to  three  years  from  the  date  of  the  deed, 
which  was  executed  February  28,  1903.  The  trial  was 
not  had  until  April  13,  1909,  more  than  three  years 
after  the  time  of  entry  had  expired  by  the  very  terms 
of  the  deed,  the  only  ^urce  of  title  by  which  he  claimed. 
—See  deed,  Tr.,  p.  3. 
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This  court  and  all  others  have  held  that  if  the  vendor 
fails  to  remove  the  timber  within  the  time  limit  of  the 
contract,  and  removes  it  thereafter,  he  is  a  trespasser 
and  is  liable  to  the  owner  of  the  freehold  as  such.  It 
would  certainly  be  an  anomaly  in  law  for  a  court,  by 
its  judgments,  to  order  a  sheriff  or  a  party  to  a  suit  to 
put  a  trespasser  upon  the  land  of  another. 

If  the  plaintiff  rightly  recovered  in  this  suit,  and  the 
judgment  in  his  favor  is  executed,  such  will  be  the  effect 
of  the  judgment  and  orders  of  the  court  in  this  case. 

There  is  another  insurmountable  practical  difficulty 
in  the  way  of  the  plaintiff's  recovery  in  this  action.  He 
claims  only  "the  saw  timber  measuring  10  inches  at  the 
butt."  All  the  authorities  agree  that  such  a  deed  only 
passes  title  to  or  includes  such  trees  as  were  compre- 
hended in  the  description  at  the  date  of  the  deed  to  wit, 
February  28,  1903.  Who  could  go  into  a  forest  11  years 
after  a  given  date,  and  point  out  with  certainty  the 
trees,  and  those  only,  that  corresponded  to  the  stated 
measurements  at  the  time  in  question?  The  feat  would 
be  an  impossibility.  Again,  how  far  from  the  ground 
should  the  measurement  be  made?  And  how  is  the 
sheriff  to  put  the  plaintiff  in  possession  of  the  trees 
purchased  without  disturbing  or  interfering  with  the 
defendant's  undisputed  and  conceded  rights? 

An  attempt  to  answer  these  questions  will  show  that 
the  action  will  not  lie. 
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John  Deere  Plow  Company  v.  City 
Hardware  Company. 

Detinue. 
(Decided  February  8,   1912.    57   South.  706.) 

1.  Sales;  Contracts;  Constfuction. — All  the  provisions  of  a  con- 
tract of  sale  must  be  construed  together. 

2.  Same;  Title  and  Possession. — The  clause  printed  on  the  baclt 
and  the  clause  printed  on  the  face  of  the  contract  considered  and 
it  is  held  that  the  clause  on  the  face  of  the  contract  modified  the 
clause  printed  on  the  back  of  the  contract,  and  together  they  con- 
stituted an  agreement  that  the  goods  sold  under  the  contract  were 
to  remain  in  the  possession  of  the  buyer  until  October  1,  1910,  at 
which  time  the  seller  was  to  elect  whether  it  would  receive  the 
buyer's  note  for  them,  or  have  them  shipped  back  to  it :  hence,  until 
the  happening  of  that  event  or  that  time  the  seller  had  no  right 
to  sue  for  their  possession. 

3.  Same;  Conditional  Sales;  Recovery;  Contract. — Where  the  ac- 
tion was  detinue  to  recover  goods  delivered  by  plaintiff  to  defendant 
under  a  contract  reserving  title  in  plaintiff  to  the  goods  until  pay- 
ment of  the  price,  and  defendant  by  its  pleas  admitted  that  the 
goods  were  sold  under  such  contract,  but  set  up  certain  provisions 
of  the  contract,  limiting  operation  of  the  clause  reserving  title,  it 
was  not  necessary  that  defendant,  in  its  rejoinder,  should  deny  the 
contract  or  deny  that  the  goods  were  sold  thereunder. 

4.  Pleading;  Demurrer;  Rejoinder. — ^The  fact  that  a  rejoinder 
contains  the  same  defense  set  up  in  the  plea  does  not  render  it  sub- 
ject to  demurrer. 

5.  Same;  Demurrer;  Identity  of  Contract. — ^The  question  whether 
the  clause  of  a  contract  pleaded  is  an  exact  copy  of  the  clause  in 
the  contract  cannot  be  inquired  into  on  demurrer. 

Appeal  from  Talladega  City  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Detinue  by  the  John  Deere  Plow  Company  against 
the  City  Hardware  Company  to  recover  certain  goods 
sold  under  a  conditional  contract.  Judgment  for  de- 
fendant and  plaintiff  appeals.    AflSrmed. 

Lapsley  &  Arnold,  and  Whitson  &  Harrison,  for  ap- 
pellant.    The  court  erred  in  overruling  plaintiff's  de- 
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murrer  to  defendant's  rejoinder  No.  2.  Counsel  indulge 
in  argument  to  show  this  is  true,  but  cite  no  authority 
in  support  of  their  argument. 

Knox,  Acker,  Dixon  &  Sterne,  and  Cecil  Browne, 
for  appellee.  There  was  no  error  in  overruling  demur- 
rers to  the  rejoinder  as  it  is  necessary  to  sustain  an  ac- 
tion of  detinue  that  the  plaintiff  have  a  general  or  spe- 
cific interest  in  the  property,  or  right  of  possession  at 
the  time  the  action  was  commenced. — Bavk  v.  Barnes, 
82  Ala.  60.  The  fact  that  the  rejoinder  set  up  the  same 
defense  as  the  pleas  did  not  render  it  subject  to  demur- 
rer.— Hightower  r.  OgletrcCy  114  Ala.  94;  Pope  v.  Glenn 
Falls  L  Co,,  136  Ala.  670. 

SIMPSON,  J.— This  is  an  action  of  detinue,  by  the 
appellant  against  the  appellee,  for  the  recovery  of  cer- 
tain agricultural  implements  mentioned  in  the  com- 
plaint. 

The  defendant  filed  a  number  of  pleas,  among  other 
things  describing  the  conditional  contracts  under  which 
the  goods  were  bought,  and  claiming  that  the  defendant 
had  complied  with  the  conditions  of  said  contracts,  and 
that  the  articles  named  therein  had  become  vested  in  the 
defendant,  freed  from  the  claim  of  title  reserved  therein 
by  the  plaintiff. 

The  plaintiff  filed  a  number  of  replications  attaching 
thereto  copies  of  the  three  contracts  of  sale,  and  claim- 
ing that  the  plaintiff  is  entitled  to  demand  and  recover 
the  articles  named  therein  under  article  7,  which  is 
identical  in  all  of  the  contracts,  being  among  the  condi- 
tions of  sale  printed  on  the  back  of  the  contract  and  in 
words  and  figures  as  follows,  to-wit :  "It  is  also  agreed 
that  the  title  to,  and  ownership  of  and  the  right  to  the 
immediate    and    exclusive    possession,     upon   demand 
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either  oral  or  written,  to  all  goods  which  may  be 
shipped  as  therein  provided,  or  during  the  current  sea- 
son, shall  remain  in,  and  their  proceeds  in  case  of  sale 
shall  be  the  property  of,  said  plow  company,  and  sub- 
ject to  its  order  until  full  payment  shall  have  been  made 
for  the  same  by  the  undersigned  in  money ;  but  nothing 
in  this  clause  will  release  the  undersigned  from  making 
payment  as  herein  agreed." 

There  were  a  number  of  rejoinders,  but  the  only  con- 
tention of  the  appellant  is  that  the  court  erred  in  over- 
ruling plaintiff's  demurrer  to  the  second  rejoinder, 
which  rejoinder  is  in  words  and  figures  as  follows,  to 
wit :  "For  further  rejoinder  the  defendant  alleges  that 
the  plaintiff  sold  the  chattels  sued  for  to  defendant  un- 
der a  contract  providing  that  all  such  goods  as  should 
he  sold  for  cash  by  defendant  were  to  be  paid  for  in 
cash  on  the  first  of  each  month  following  their  sale,  and 
that  all  such  goods  sold  by  defendant  in  any  period  be- 
tween inventory  dates  were  to  be  settled  for  by  the  note 
of  defendant  due  at  the  regular  maturity  dates  of  the 
purchase  price  for  said  goods,  and  that  all  notes  taken 
by  defendant  on  such  sales  were  to  be  indorsed  by  de- 
fendant and  sent  to  the  plaintiff  as  collateral,  and  that 
said  not^s  were  to  l)e  recorded  by  the  plaintiff  and  re- 
turned to  the  defendant  for  collection,  and  that  the 
plaintiff  would,  at  the  end  of  each  such  period,  check 
up  all  cash  remitted  and  credit  the  defendant  with  cer- 
tain cash  discounts,  and  that  all  such  goods  in  the 
hands  of  defendant  furnished  under  said  contract  on 
hand  and  unsold  on  October  1,  1910,  that  were  in  mer- 
chantable condition  should  belong  to  the  plaintiff,  and 
were,  at  plaintiff's  option,  to  be  settled  for  by  the  de- 
fendant's note  due  one  year  later  than  the  terms  of  such 
contract,  or  should  be  delivered  to  the  plaintiff  f.  o.  b. 
oars  Anniston,  Ala.;  and  defendant  alleges  that  this 
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suit  was  brought  prior  to  the  1st  day  of  October,  1910, 
aud  before,  by  the  terms  of  said  contract  of  sale,  said 
goods  which  were  so  sold  defendant  by  plaintiff  should 
become  the  property  of  or  belong  to  the  plaintiff." 

The  brief  of  appellant  admits  that  said  rejoinder 
correctly  sets  out  one  of  the  provisions  of  one  of  the 
contracts  of  sale  attached  as  Exhibit  D  to  the  replica- 
tions; and  states  that  "the  essential  question  sought  to 
be  presented  by  plaintiff's  demurrer  to  defendant's  re- 
joinder No.  2  is  the  construction  of  clause  7  which  is 
contained  in  all  of  the  contracts  on  which  plaintiff 
bases  his  right  of  recovery." 

This  seems  to  be  a  correct  statement  of  the  gist  of  the 
controversy,  and  it  must  be  admitted  that,  according  to 
a  literal  interpretation  of  said  clause  7,  standing  alone, 
it  would  seem  that  the  plaintiff  reserved  the  right  to 
demand  and  recover  the  goods  at  any  time,  without  re- 
gard to  whether  the  defendant  was  complying  with  its 
part  of  the  contract  or  not,  but  it  must  be  connected 
with  the  other  provisions  of  the  contract,  which  is  a  con- 
tract of  sale,  and  it  is  evidently  a  reservation  for  the 
security  of  the  plaintiff  against  any  failure  of  the  de- 
fendant to  comply,  on  its  part,  with  the  stipulations  of 
the  contract;  and,  considering  the  fact  that  this  clause 
is  [irinted  upon  the  back  of  the  contract,  and  the  clause 
set  out  in  said  rejoinder  No.  2  is  written  upon  the  face 
of  one  of  the  contracts,  said  last-named  clause  must  be 
considered  as  a  modification  of  clause  7  as  to  the  goods 
purchased  under  said  contract.  This  is  evident,  not 
only  because  all  clauses  of  a  contract  must  be  con- 
strued together,  but  because  of  the  fact  that  the  parties 
wrote  this  clause  in  the  face  of  the  contract,  while  the 
other  is  evidently  a  part  of  a  printed  form,  indorsed  on 
the  back.  Without  inquiring  whether  or  not  said 
clause  is  an  exact  copy  of  a  clause  in  the  contract  of 
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sale  (which  cannot  be  inquired  into  on  demurrer),  the 
provisions,  as  set  out,  show  that  the  agreement  between 
the  parties  was  that  the  goods  sold  under  that  contract 
were  to  remain  in  the  possession  of  the  defendant  until 
October  1,  1910,  at  which  time  the  plaintiff  was  to  elect 
whether  it  would  receive  a  12  months'  note  for  the  same, 
or  have  them  shipped  back  to  it. 

There  is  a  great  deal  of  unnecessary  and  prolix  plead- 
ing in  this  case,  and  the  demurrers  to  this  rejoinder  are, 
in  the  main,  mere  general  demurrers.  In  so  far  as  they 
allege  that  the  rejoinder  contains  the  same  defense  set 
up  in  the  pleas,  it  is  not  subject  to  the  demurrer. — High- 
tower  v.  Ogletree^lU  AIsl.M,  21  South.  934;  Pope  v. 
Glenn  FqUs  Ins,  Co.,  1S&  Ala.  670-675,  34  South.  29; 
Continental  Fire  Ins,  Co.  v.  Brooks,  131  Ala.  614,  30 
South.  876. 

It  was  not  necessary  to  deny  the  contracts  or  that 
the  goods  were  sold  thereunder,  for  the  reason  that  the 
defendant  was  claiming  that  they  were  sold  under  said 
contracts,  had  so  claimed  in  its  pleas,  and  was  by  this 
rejoinder  merely  specially  setting  up  one  of  the  pro- 
visions of  said  contract  as  the  ground  of  defense.  The 
construction  given  to  the  contract  shows  that  it  does  al- 
lege certain  terms  of  the  contract  which  do  operate  as  a 
waiver  of  the  right  to  sue  during  the  operation  of  the 
special  provisions. 

So,  without  deciding  whether  said  rejoinder  might 
not  have  been  subject  to  other  possible  causes  of  demur- 
rer, it  is  not  subject  to  the  causes  alleged  and  insisted 
upon. 

The  judgment  of  the  court  is  affirmed. 

Affirmed.    AH  the  Justices  concur. 
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John  Deere  Plow  Company  v.  City 
Hardware  Company. 

Detinue, 

(Decided  February  8,  1012.     57  South.  821.) 

1.  Contracts;  Conntruction ;  Written  and  Printed. — In  construing 
a  contract  partly  printed  and  partly  written,  the  court  should  con- 
strue the  whole  instrument  with  a  view  of  ascertalnnl^  the  inten- 
tion and  purpose  of  the  parties,  giving  to  the  written  parts  prece- 
dence over  those  which  are  printed. 

2.  Sales;  Conditional  Contract;  Retaking  Possessifm ;  Time. — 
Several  clauses  of  the  contract  bearing  on  time  and  terms  consid- 
ered, and  it  is  held  that  under  it  the  seller's  right  to  resume  pos- 
session was  limited  by  the  provision  extending  credit  to  October  1. 
1910,  and  that  the  seller  could  not  enforce  his  right  to  retake  the 
property  prior  to  that  date. 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 

Detinue  by  the  John  Deere  Plow  Company  a^inst 
the  City  Hardware  C^ompany.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    AflBrmed. 

The  contract  referred  to  was  a  regular  contract  of 
sale  of  certain  farming  implements  manufactuivd  by 
plaintiff,  and  contained  a  great  many  conditions,  but 
with  a  retention  of  title  in  the  John  Deere  Plow  C^om- 
pany,  and  a  right  to  retake.  The  body  of  the  contract 
contains  this  agreement:  "It  is  expressly  agi-eed  and 
understood  that  the  terms  named  therein,  which  hold 
good  until  October  1,  1910,  are  not  to  l>e  considered  a 
precedent  for  the  future."  The  seventh  clause,  referreil 
to  in  the  opinion,  is  as  follows :  "It  is  also  agreed  that 
the  title  to,  the  ownership  of,  and  the  right  to  immedi- 
ate and  exclusive  possession,  upon  demand,  either  oral 
or  written,  to  all  goods  which  may  be  shipped  as  herein 
provided,  or  during  the  current  season  shall  remain  in. 
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and  their  proceeds  in  ease  of  sale  shall  be  the  property 
of,  said  plow  company,  and  subject  to  its  order  until 
full  payment  shall  have  been  made  for  the  same  by  the 
undersigned  in  money;  but  nothing  in  this  clause  will 
release  the  undersigned  from  making  payment  as  here- 
in agreed."  The  payments  referred  to  were  to  be  made 
in  cash  when  any  of  the  goods  were  sold  for  cash,  and 
when  the  goods  were  sold  on  time  they  were  to  be  set- 
tled for  by  note,  due  at  regular  maturity  date,  and  the 
notes  taken  for  the  machinery  or  implements  sold  were 
to  be  sent  to  the  plaintiflf  as  collateral,  listed  by  them, 
and  returned  to  the  defendant  for  collection.  The  suit 
was  filed  on  the  22d  day  of  April,  1910. 

Lapsley  &  Arnold^  for  appellant.  The  court  erred  in 
its  oral  charge  to  the  jury,  as  it  put  an  improper  con- 
struction upon  the  contract.  The  court  also  erred  in  its 
charges  given  for  the  defendant. 

Tate  &  Walker^  Willett  &  Willett^  and  Knox, 
AcKER^  Dixon  &  Sterne^  for  appellee.  Contracts  must 
be  construed  as  a  whole  with  preference  given  to  the 
written  parts  over  the  printed  parts. — Bolman  v.  Lob- 
mau,  79  Ala.  67;  Thornton  i\  S.  d  B,  R.  R,  Co.,  84  Ala. 
112 ;  Tubb  v.  L,  <t  L.  d  0.  L  Co,,  106  Ala.  659.  When  so 
construed,  the  contract  in  question  did  not  give  the 
right  to  retake  until  the  limit  of  credit  had  expired,  and 
plaintiffs  were  not  entitled  to  recover  in  detinue. — 
Reese  v.  Harris,  27  x\hi.  301 ;  Iluddleston  v.  Huey,  73 
Ala.  215;  Cooper  v.  Watts,  73  Ala.  254;  Seals  v.  Ed- 
monds, 73  Ala.  295;  Banks  i\  Barnes,  82  Ala.  607. 

MAYFIELD,  J. — This  is  an  action  of  detinue  by  ap- 
pellant against  appellee,  to  recover  certain  chattels 
mentioned  in  the  complaint.    The  right  of  the  respective 
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parties  to  maintain  or  defend  the  action  depends 
solely  upon  the  construction  to  be  given  a  certain  con- 
tract of  sale,  by  which  appellant  sold  to  appellee  the 
chattels  in  question.  The  contract  in  question  is  a  con- 
ditional one  of  sale,  by  which  the  vendor,  appellant 
here,  retained  the  title  to  the  chattels  sold  upon  certain 
conditions  specified  in  the  contract  of  sale.  The  real 
difference  between  the  contentions  of  the  parties  is  as 
to  whether  or  not  the  vendor  had  the  right  to  retake  the 
possession  of  the  property  sold  and  delivered,  at  the 
time  the  action  was  brought,  or  whether  the  time  at 
which  it  could  retake  possession,  on  account  of  the 
breach  of  the  conditions  of  the  contract,  was  postponed 
to  a  later  date  than  that  at  which  the  suit  was  brought. 

It  is  not  denied  by  the  vendee,  appellee  here,  that  the 
sale  was  a  conditional  one,  and  that  under  certain  pro- 
visions of  the  contract  the  vendor  could  retake  posses- 
sion of  the  property  sold ;  but  it  contends  that  the  time 
at  which  the  contract  provided  the  vendee  might  retake 
possession  was  fixed  at  October  1,  1910,  while  the  action 
was  brought  in  April,  1910.  If  this  be  true,  of  course, 
the  plaintiff  had  no  right  to  recover,  at  the  time  it 
brought  the  action,  and  therefore  must  fail. 

On  the  other  hand,  it  is  contended,  by  the  vendor  that 
by  paragraph  7  of  the  contract  of  sale  (which  the  re- 
porter will  set  out),  the  plaintiff  was  entitled  to  pos- 
session, upon  demand,  either  oral  or  written,  of  all  the 
goods  which  might  be  shipped  under  the  provisions  of 
the  contract,  or  during  the  current  season. 

The  trial  court  construed  the  contract  in  accordance 
with  the  contention  of  the  vendee,  to  the  effect  that  the 
plaintiff  luid  no  right,  under  the  written  and  printed 
contract,  to  the  possession  of  the  proi)erty  at  the  time 
the  action  was  brought,  but  further  ruled  that  the  parol 
evidence  was  in  dispute  as  to  whether  or  not  there  was 
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a  subsequent  agreement  between  the  parties  by  which 
the  plaintiff  was  entitled  to  possession  at  the  time  the 
suit  was  brought,  and,  accordingly,  submitted  this  ques- 
tion to  the  jury,  which  found  in  favor  of  the  defendant, 
appellee  here. 

As  to  the  rulings  of  the  court  upon  the  question  of 
the  subsequent  parol  agreement,  and  as  to  the  finding 
of  the  jury  of  the  facts  as  to  such  agreement,  no  error 
is  assigned,  and  no  objection  is  here  made  by  appellant. 

The  trial  court,  in  its  oral  charge  to  the  jury,  in- 
structed them  to  the  effect  that  under  the  terms  of  the 
written  and  printed  contract  the  plaintiff  was  not  enti- 
tled to  the  possession  of  the  property  at  the  time  the 
suit  was  brought,  and  for  this  reason  refused  a  written 
requested  charge  to  the  plaintiff,  asserting  the  reverse 
of  the  proposition.  It  is  conceded  that  the  same  ques- 
tion of  law  is  raised  by  both  rulings,  and  that  the  cor- 
rectness or  incorrectness  of  the  one  necessarily  deter- 
mines the  propriety  Or  impropriety  of  the  other. 

We  agree  with  the  trial  court  as  to  the  construction 
placed  upon  the  written  and  printed  contract.  To  give 
clause  7  construction  and  effect  intended  by  appellant 
would  make  it  wholly  inconsistent  with  the  other  pro- 
visions and  conditions  of  the  contract.  On  the  other 
hand,  with  the  construction  placed  upon  it  by  the  trial 
court,  this  provision  of  the  contract  can  be  reconciled 
with  the  other  provisions  thereof. 

The  contract  in  question  is  quite  lengthy,  and  is  con- 
ceded to  have  been  partly  written  and  partly  printed; 
and  section  7  thereof  is  one  of  a  great  number  of  pro- 
visions printed  on  the  back  of  the  contract,  but  referred 
to  and  made  a  part  of  it  by  provisions  in  the  body  of 
the  instrument,  which  were  in  writing. 

It  is  a  sound  and  well-settled  rule  of  construction  of 
contracts  that,  in  arriving  at  a  proper  interpretation. 
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the  court  should  examine  the  whole  instrument  with  a 
view  of  ascertaining  and  carrying  into  eflfect  the  pur- 
pose and  object  the  parties  had  in  view,  and  thus  give 
some  effect  to  each  clause,  and  reconcile  apparent  dis- 
crepancies if  practicable.  Courts  will  never  presume 
that  parties  intended  to  insert  in  their  contracts  pro- 
tisions  wholly  incompatible  and  irreconcilable  one  with 
another.  It  is  likewise  a  well-settled  rule  of  construc- 
tion that  as  to  instruments  which  are  partly  printed 
and  partly  written,  that  which  is  written  shall  have  the 
greater  weight,  liecause  of  the  presumption  that  greater 
attention  has  been  bestoweil  upon  the  written  parts  of 
the  contract. 

As  was  said  by  this  court  in  Bolman  v.  Lohman,  79 
Ala.  67,  per  Stone,  C.  J. :  **The  printed  form  is  intend- 
ed for  general  use  without  reference  to  particular  ob- 
jects and  aims.  That  which  is  written  is  supposed  to 
be  dictated  by  the  particular  intention  and  purpose  of 
the  parties  contracting." 

Applying  these  rules  of  construction  to  the  contract 
in  question,  we  have  no  hesitancy  in  agreeing  with  the 
trial  court  as  to  the  construction  proper  to  be  placed 
ui)()n  this  contract.  We  find  (me  of  the  written  provis- 
ions of  the  contract  to  be  as  follows:  *'It  is  expressly 
agreed  and  understood  that  the  terms  made  herein  shall 
hold  good  until  October  1,  1910,  and  are  not  to  be  con- 
sidered a  precedent  for  the  future."  This  being  written 
into  a  printed  form  of  contract  used  by  the  vendor  in 
making  such  sales  is  suggestive,  at  least,  of  the  idea  that 
the  contract  in  question  was  somewhat  different  from 
the  usual  contracts  made  by  it  in  such  cases.  It  was 
provided  by  the  last  clause  of  section  7,  of  the  printed 
conditions,  after  stipulating  that  the  vendor  should 
have  the  right  to  the  immediate  and  exclusive  posses- 
sion upon  demand,  as  follows:     "But  nothing  in  this 
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clause  will  release  the  undersigned  (the  vendee)  from 
making  payment  as  herein  agreed."  It  was  agreed  in 
the  contract  that  the  vendee  would  make  payments 
thereon  until  October  1,  1910,  and  it  would  be  incon- 
sistent to  hold  that  the  vendor  could  retake  the  prop- 
erty, and  yet. hold  the  vendee  to  the  payment  of  the 
purchase  price. 

No  error  appearing  in  the  record,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


Bruce,  et  al.  v.  Sierra. 

Probate  of  Will. 

(Decided  February  8,   1912.    57  South.  709.) 

1.  Wills;  Revocation ;  Instrument  Revoking, — Under  sections  6172 
and  6174,  Code  1907,  an  instrument  revoking  a  will  to  be  operative 
must  be  signed  by  tlie  testator  or  someone  for  him,  attested  by  at 
least  two  witnesses,  who  must  subscribe  their  names  in  the  pres- 
ence of  the  testator. 

2.  Same. — Under  section  6174,  a  subsequent  will  legally  executed 
revokes  a  prior  will  without  any  proof  of  the  contents  of  the  will. 

3.  Evidence;  Weight. — The  weight  to  be  given  to  the  evidence  of 
a  witness  is  for  the  jury,  and  the  court  may  not  reject  the  testi- 
mony of  a  witness  who  testifies  to  the  due  execution  of  a  will  and 
who  states  that  he  gives  his  best  recollection. 

4.  Trial;  Objection  to  Evidence;  Necessity. — Where  a  witness  who 
was  a  lawyer,  but  who  did  not  qualify  as  an  expert,  testified  that  the 
will  was  properly  executed,  and  no  objection  was  made  to  the  testi- 
mony on  the  ground  that  it  was  a  mere  conclusion,  and  the  facts 
on  which  he  based  his  opinion  were  not  elicited,  the  testimony 
could  not  be  excluded  on  a  general  objection. 

5.  Statutes;  Construction;  Re-enactment  After — Where  a  statute 
has  been  judicially  construed,  and  is  re-enacted  without  modification, 
the  re-enactment  adoi>ts  the  construction  previously  given  the  statute, 
and  it  must  receive  the  same  construction. 

(May field,  J.,  dissents.) 

Appeal  from  Mobile  Probate  Court. 
Heard  before  Hon.  Price  Williams,  Jr. 
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Petition  by  Jane  Bruce  Sierra  for  the  probate  of  the 
will  of  Catherine  L.  Bruce,  deceased,  and  Catherine  L. 
Bruce  and  others  appeared  to  contest  the  probate. 
From  a  decree  admitting  the  will  to  probate,  contest- 
ants appeal.    Reversed  and  remanded. 

The  basis  of  the  contest  was  that,  long  after  making 
said  proposed  will,  Catherine  L.  Bruce  made  and  exe- 
cuted, in  the  presence  of  witnesses  as  required  by  law, 
another  will  covering  the  same  property,  thereby  re- 
voking said  former  will. 

Sullivan  &  Stallworth,  for  appellant.  The  testi- 
m(my  of  the  witness  Inge  was  in  full  accord  with  all  of 
the  authorities  holding  that  a  witness  properly  testifies 
to  the  best  of  his  recollection  and  belief. — 1st  Greenleaf 
on  Evidence,  §  UO;Head  v.  Shaver,  9  Ala.  792;  A.  G.  8. 
It  R.  Co.  V.  Hill,  93  Ala.  520;  Elliott  v.  Dyche,  80  Ala. 
378.  The  witness  Inge  being  an  expert,  his  testimony 
that  the  will  was  "properly  attested,"  was  a  shorthand 
rendition  of  the  facts,  in  connection  with  his  testimony 
that  it  was  executed  in  the  presence  of  himself  and  the 
young  lady  in  his  office,  who  signed  it  as  witnesses. — 
Hood  V.  Disston,  90  Ala.  377 ;  also  citations,  3  Mayfield's 
Dig.  p.  476,  §  820.  The  testimony  tending  to  prove  the 
(execution  of  a  subsequent  will,  its  weight  and  sufficien- 
cy were  for  the  jury,  and  the  court  erred  in  excluding  it. 
— Holmes  v.  Broicnlee,  71  Ala.  132;  Sanders  v.  Stokes, 
30  Ala.  432;  Hart  v.  Freeman,  42  Ala.  567.  The  evi- 
dence of  the  contestants  tending  to  prove  the  issue  ten- 
dered by  them,  and  formed  by  the  court,  the  court  erred 
in  giving  the  general  affirmative  charge  for  the  propo- 
nent.—Pen^ow  V,  Williams,  163  Ala.  608. 

Elliott  G.  Rickarby,  and  Norvblle  R.  Leigh,  for 
appellant.     There  are  three  things  essential  to  revoke 
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the  will.  First,  it  must  be  in  writing.  Second,  it  must 
be  signed  by  the  testator,  or  by  some  one  for  him,  and 
it  must  be  attested  by  at  least  two  witnesses  who  must 
subscribe  their  names  in  the  presence  of  the  testator. — 
Sections  6172,  6174,  Code  1907.  There  is  no  evidence 
in  this  case  that  the  last  prerequisite  was  complied 
with. — Moore  r.  Spear,  80  Ala.  129.  There  was  no  error 
in  excluding  on  a  general  motion,  the  statement  of  the 
witness  that  the  subsequent  will  was  properly  executed. 
In  any  event,  it  was  opinion  evidence,  and  the  defense 
did  not  make  out  their  case. 

ANDERSON,  J.— Section  6174  of  the  Code  of  1907 
provides  that  a  will  otherwise  regular  can  be  revoked 
only  by  the  destruction  of  same,  with  the  intention  of 
revoking  it,  or  ^.^by  some  other  will  in  writing,  or  some 
other  writing  subscribed  by  the  testator,  and  attested 
as  prescribed  in  the  first  section  of  this  article,"  i.  e., 
section  6172.  It  is  therefore  plain  that  the  revoking 
must  be  executed  with  all  due  formality,  and  the  com- 
pliance with  every  legal  requirement  must  appear  af- 
firmatively as  follows:  (1)  The  will  must  be  in  writ- 
ing; (2)  it  must  be  signed  by  the  testator,  or  some  one 
for  him;  (3)  it  must  be  attested  by  at  least  two  wit- 
nesses; (4)  the  witnesses  must  subscribe  their  names 
in  the  presence  of  the  testator. 

We  think  there  was  evidence  from  which  the  jury 
was  authorized  to  find  the  existence  of  all  of  the  essen- 
tial facts  tending  to  show  the  legal  execution  of  a  sub- 
sequent will  by  Mrs.  Bruce  and  a  revocation  of  the  one 
undergoing  contest.  It  is  true  the  witness  Inge  was  not 
absolutely  positive  in  his  testimony,  but  qualified  it 
with  to  his  belief  and  the  best  of  his  recollection;  but 
this  was  not  the  mere  expression  of  an  opinion  in  the 
proper  sense  of  the  term.     It  was  the  assertion  of  the 
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existence  of  facts,  qualified  by  the  admission  that  the 
recollection  of  the  witness  was  not  clear  and  distinct, 
but  that  he  may  be  mistaken.  This  qualification, 
though  weakening  the  force  of  the  testimony,  and,  in 
the  opinion  of  the  jury,  may  have  deprived  it  of  any 
value  as  evidence,  did  not  authorize  the  rejection  of 
same;  it  was  for  the  jury  alone  to  determine  the  weight 
of  same. — Head  v.  Shaver  d  Adams,  9  Ala.  791;  1 
Greenl.  on  Ev.  §  440;  A.  G,  S,  R.  R.  Co,  v.  Hill,  99  Ala. 
520,  9  South.  722,  30  Am.  St.  Rep.  65;  Elliott  v.  Dyche, 
80  Ala.  378. 

It  has  been  suggested  in  brief  of  appellees'  counsel 
that  Inge  did  not  testify  that  the  will  was  signed  by  the 
witnesses  in  the  presence  of  the  testatrix.  This  he  did 
not  do  in  exact  words;  but  he  stated  that  Mrs.  Bruce  ex- 
ecuted the  will,  and  that  it  was  "properly  attested."  If 
it  was  "properly  attested,"  then  it  was  attested  by  two 
witnesses  in  the  presence  of  the  testatrix.  Whether  the 
opinion  of  Inge,  who  was  a  lawyer,  was  or  was  not  com- 
petent as  expert  evidence  matters  not;  for  the  conclu- 
sion or  opinion  of  a  layman  or  of  a  nonexpert  was  ma- 
terial proof  of  the  proper  execution  of  the  will,  and,  if 
improperly  proven,  the  opposing  party  should  have  ob- 
jected thereto  at  the  time,  and  not  sit  silently  by  and 
permit  the  contestant  to  prove  material  facts  by  conclu- 
sions and  opinions,  and  then  subsequently  move  to  ex- 
clude all  of  the  testimony  which  made  a  case  for  the 
jury,  simply  because  some  one  link  thereof  had  been 
proven  by  opinions  or  conclusions,  and  to  which  no  ob- 
jection was  interposed  at  the  time  of  deliverance.  Had 
Inge  not  qualified  as  an  expert,  he  may  have  done  so 
upon  objection  to  his  opinion  upon  the  proper  ground; 
or,  if  his  testimony  was  an  opinion  or  conclusion,  upon 
objection  thereto,  he  may  have  stated  the  facts  or  de- 
tails upon  which  he  based  said  opinion  or  conclusion. 
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At  any  rate,  we  think  all  established  rules  of  evidence, 
as  well  as  fairness,  forbid  the  granting  of  a  general  mo- 
tion to  exclude  all  the  evidence,  which  makes  out  a  case 
for  the  jury,  simply  because  some  of  it,  though  consist- 
ing of  material  facts,  was,  perhaps,  subject  to  specific 
objection,  owing  to  the  manner  of  rendering  same,  but 
which  said  objection  was  never  interposed.  The  pro- 
bate court  improperly  excluded  all  of  the  contestants' 
evidence,  and  with  this  evidence  before  the  jury  the  pro- 
ponent was  not  entitled  to  the  general  charge. 

It  is  true  there  was  no  proof  of  the  contents  of  the 
second  or  last  will;  but  the  jury  could  infer  from  the 
evidence  that  the  testatrix  executed  a  will  subsequent 
to  the  one  offered  for  probate,  and  if  this  was  true  this 
last  will  was  a  revocation,  under  the  statute,  of  the  one 
offered.— Section  6174  of  the  Code  of  1907.  The  court, 
in  speaking  of  this  statute  as  it  existed  in  the  Code  of 
1867,  in  the  case  of  Barker  v.  Bell,  49  Ala.  284,  said: 
^*The  point  is  made  for  the  proponents  that  in  order  to 
i*evoke  a  will,  it  is  not  sufficient  that  the  existence  of  a 
subsequent  will  should  have  been  found  by  the  jury;  but 
it  must  be  found  different  from  the  former,  with  the 
nature  of  the  difference.  The  proposition  is  not  cor- 
rect. One  of  the  ways  of  revoking  a  will  is  by  making  a 
subsequent  one. — Rev.  Code,  §  1932." 

Whether  this  was  or  was  not  the  proper  construction 
of  the  statute  originally,  we  cannot  now  decide,  as  it 
was  brought  forward  in  the  succeeding  Codes  as  so  con- 
strued, unchanged  up  to  and  included  in  the  Code  of 
1907.  It  also  received  the  same  construction  in  the 
cases  of  Wilson  v.  Bostick,  151  Ala.  536,  44  South.  389, 
and  Allen  v,  Bromberg,  147  Ala.  317,  41  South.  771.  "It 
is  an  elementary  rule  of  statutory  construction  that  re- 
enacted  statutes  must  i-eceive  the  known,  settled  con- 
struction which  they  had  received   when   previously  of 
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force ;  for  it  must  be  pi-esumed  the  Legislature  intended 
the  adoption  of  that  construction,  or  they  would  have 
varied  the  words,  adapting  them  to  a  different  intent. — 
Sutherland  on  Stat.  Con.  §  256.  The  rule  has  been  of 
frequent  application  to  the  Code,  in  its  construction. 
Uniformly  the  Legislature  has  been  presumed  to  have 
known  the  settled  construction  of  statutes,  of  which 
there  was  a  substantial  re-enactment,  and  to  have  in- 
tended the  adoption  of  such  construction. — Brickell's 
Dig.  349,  §  2.  And  to  this  rule  the  statute  of  wills  has 
been  subjected ;  and,  in  so  far  as  it  may  be  a  substantial 
re-enactment  of  its  predecessor,  which  was  borrowed 
from  the  English  statute  of  frauds,  the  known  con- 
struction the  English  statute  had  received  prior  to  its 
enactment  here  has  been  followed." — BarnewaU  i?.  Mur- 
veil,  108  Ala.  366,  18  South.  831. 

The  case  of  Knox  v.  Knox,  95  Ala.  495,  11  South.  125, 
36  Am.  St.  Rep.  235,  is  in  apparent  conflict  with  the  au- 
thorities, supra,  but  a  careful  reading  of  the  opinion 
will  demonstrate  that  the  holding  was  largely  induced 
by  a  failure  of  the  bill  of  exceptions  to  disclose  all  the 
evidence.  Moreover,  only  so  much  of  the  will  of  1883  as 
was  sought  to  be  established,  and  which  was  claimed  to 
have  not  been  revokefl  by  the  will  of  1889,  was  that  part 
which  purported  to  l)e  the  execution  of  a  power  under 
certain  deeds  to  the  testatrix,  Mrs.  Knox.  The  court 
said :  "Looking  at  the  two  instruments  together,  we 
cannot  say  the  one  executed  in  1883  was  not  a  testa- 
mentary exercise  of  the  power  authorized  by  the  deeds 
of  trust  referred  to;  and  there  is  certainly  nothing  in 
the  evidence  to  show  that  the  power  thus  exercised  was 
subseuently  revoked."  For  aught  that  appears,  the  will 
of  1883  was  a  mere  devise  under  the  power  of  the  deeds 
of  the  trust  property,  and  had  no  relation  to  her  indi- 
vidual property,  and  was  the  mere  execution  of  a  power 
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under  sections  3426  and  3429  of  the  Code  of  1907,  and 
the  last  will  and  codicil  may  have  related  to  her  estate 
not  included  in  the  trust  estate,  and  may  have  specific- 
ally preserved  the  former  will,  in  so  far  as  it  was  an  at- 
tempt to  execute  the.  power  conferred  by  the  deeds 
therein  referred  to  in  said  will  of  1883.  On  the  other 
hand,  if  this  case  is  in  conflict  with  the  other  cases  con- 
struing the  statute,  it  should  be  overruled  as  being  op- 
posed to  the  statute  as  then  construed,  and  which  can- 
not be  upheld  upon  the  theory  that  the  readoption  of 
the  statute  in  a  subsequent  Code  was  a  ratification  of 
the  changed  construction  of  same,  as  the  statute  was 
not  construed  or  considered  in  said  Knox  Case,  It  was 
not  referred  to,  and  seems  to  have  entirely  escaped  the 
attention  of  the  court.  Upon  another  trial,  there  will 
be  no  impropriety  in  permitting  proof  of  the  extent  and 
value  of  the  testatrix's  estate. 

The  judgment  of  the  probate  court  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

DowDELL,  C.  J.,  and  Simpson,  McClbllan,  Sayrb, 
and  SoMERViLLB,  J  J.,  concur. 

MAYFIELD,  J. —  (dissenting.) — I  cannot  concur  in 
the  last  part  of  the  opinion  nor  in  the  decision  in  this 
case.  I  do  not  believe  that  it  was  ever  intended  by  the 
lawmakers  of  this  state  to  provide  that  the  mere  fact 
of  executing  one  written  instrument  revokes  or  de- 
stroys all  others  of  the  same  kind,  executed  by  the  same 
person,  no  matter  what  may  be  the  contents  or  the  pro- 
visions of  either.  I  do  not  believe  that  section  6174  of 
the  Code,  as  to  the  revocation  of  wills,  so  provides,  or 
was  ever  intended  by  the  lawmakers  to  so  provide.  The 
writer  of  this  dissent,  as  code  commissioner,  wrote  this 
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section  of  the  Code  as  it  now  appears,  and  he  had  no 
idea  that  it  would  or  could  he  so  construed  as  to  have 
this  effect.  I  am  of  the  opinion  that  that  clause  of  this 
section  of  the  Code  here  construed  is  one  of  those  pro- 
visions of  the  law  that  is  too  plain  in  meaning  to  admit 
of  construction.  There  is  nothing  open  for  construc- 
tion. It  means  what  it  says,  and  says  what  it  means. 
The  whole  section  is  intended,  as  clearly  appears  upon 
its  face,  to  limit  the  mode  and  means  of  revoking  writ- 
ten wills.  After  mentioning  some  of  the  modes,  as  burn- 
ing or  tearing,  canceling,  etc.,  there  follows  the  clause 
in  question,  which  says,  "by  some  other  will  in  writing, 
or  some  other  writing  subscribed  by  the  testator  and  at- 
tested as  provided  in  the  first  section  of  this  article." 
This  clause  merely  mentions  an  agency  or  instrument 
by  which  the  testator  may  revoke  his  will,  another  writ- 
ten will,  or  some  other  writing,  executed  with  the  same 
formalities  as  required  in  case  of  a  will.  This,  I  think, 
is  for  form,  providing  that,  if  he  ever  does  execute  an- 
other will  or  any  other  instrument  required  to  be  exe- 
cuted in  the  mode  that  a  will  is  executed,  he  thereby  re- 
vokes all  other  wills,  no  matter  what  may  be  the  con- 
tents of  the  last  instrument  so  executed. 

There  is  not  a  whit  more  reason  for  saying  that  the 
mere  fact  of  executing  a  will  revokes  all  former  ones 
than  there  is  for  saying  that  executing  any  other  writ- 
ten instrument  requiring  the  formalities  of  a  will,  such 
as  a  deed  or  a  mortgage,  revokes  them.  The  statute 
merely  provides  that  the  revocation  must  be  evidenced 
by  a  writing  executed  in  the  manner  provided  for  the 
execution  of  the  will  itself. 

The  law  does  now,  and  has  always,  provided,  that  if 
a  man  conveys  by  deed  land  theretofore  devised  the  deed 
revokes  the  will  pro  tanto.  Is  it  possible  that,  if  a  man 
executes  a  deed  after   making   a   will,   conveying   any 
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land,  he  thereby  revokes  his  m^U  in  toto,  irrespective  of 
the  contents  of  the  will  or  of  the  deed?  A  holding  to 
that  effect,  I  submit,  would  be  no  more  unreasonable 
than  the  construction  given  to  section  6174  of  the  Code. 
It  is  but  just  and  fair  to  my  Brothers  on  the  bench  to 
say  that  they  would  not  give  the  statute  the  construc- 
tion here  given  it,  if  it  were  now  up  for  construction  for 
the  first  time.  They  are  now  acting  upon  the  theory 
that  the  statute  was  so  construed  in  the  case  of  Barker 
V.  Belly  49  Ala.  284,  and  that  the  statute  has  since  been 
readopted,  with  this  construction  placed  upon  it,  and 
that  the  case  has  been  subsequently  followed,  and  thus 
has  become  a  rule  of  property,  and  that  the  court  is  not 
now  at  liberty  to  depart  from  that  construction,  how- 
ever erroneous  it  may  be.  To  this  reasoning  I  cannot 
agree.  In  the  first  place,  I  do  not  think  the  case  of 
Barker  v.  Bell  did  or  could  so  construe  this  statute  as 
to  bind  all  future  legislators  in  the  re-enacting  of 
the  statute,  or  future  courts  in  the  construction 
thereof.  The  court  in  that  case  could  bind  the  parties 
in  that  suit,  and  no  one  else,  and  bound  them  only  in 
that  particular  suit,  and  not  in  any  other;  and  under 
our  law,  if  there  had  been  a  subsequent  appeal  in  that 
particular  suit,  that  decision  would  not  have  been  bind- 
ing upon  the  parties  thereto,  nor  upon  the  court  render- 
ing it,  much  less  upon  other  parties  or  other  courts. — 
Code,  §  5965.  I  do  not  doubt  nor  dispute  that  the 
writer  of  the  opinion  in  the  case  of  Barker  v.  Bell  had 
an  erroneous  conception  of  the  purpose,  effect,  and 
meaning  of  the  section  of  the  Code  under  consideration, 
if  we  may  judge  his  conception  by  what  he  said  in  the 
opinion.  Nor  do  I  deny  that  the  opinion  in  that  case 
is  in  accord  with  the  decision  in  this  case ;  but  both  are 
equally  wrong.  But  the  opinion  in  the  former  case 
upon  this  point  was  dictum,  because  not  necessary  to  a 
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decision  of  the  cause  then  in  hand.  It  is  true  that  the 
writer  in  that  case  says:  "The  point  is  made  for  the 
proponents  that,  in  order  to  revoke  a  will  it  is  not  suf- 
ficient that  the  existence  of  a  subsequent  will  should 
have  been  found  by  the  jury;  but  it  must  be  found  dif- 
ferent from  the  former,  with  the  nature  of  the  differ- 
ence.   The  proposition  is  not  correct." 

But  the  allegation  of  contest  in  that  case,  and  which 
the  contestant  was  required  to  prove,  was  that  the  sec- 
ond will  revoked  the  first,  and  was  executed  with  the 
intent  to  revoke  it.  Some  of  the  grounds  were  as  fol- 
lows :  "After  the  execution  of  said  written  instrument 
propounded  for  probate,  said  decedent  revoked  the  same 
by  the  execution  of  a  subsequent  will,  to  wit,  in  May  or 
June,  1868.  (3)  After  the  execution  of  said  paper  pro- 
pounded for  probate,  the  said  decedent  revoked  sepa- 
rately each  bequest  and  devise  therein  mentioned  by  the 
execution  of  another  will  in  writing,  with  the  intention 
of  revoking  the  same;  (4)  or  by  the  execution  of  a  pa- 
per signed  by  said  testator,  and  attested  by  three  wit- 
nesses, who  subscribed  their  names  thereto  as  witnesses 
in  the  i)resence  of  said  decedent,  and  at  his  request, 
with  the  intention  of  revoking  separately  each  devise 
and  bequest  as  aforesaid." 

It  will  be  observed  that  the  contestant  in  that  case 
was  required  to  prove  that  the  last  will  revoked  the 
first.  While,  as  the  judge  said,  he  would  not  necessarily 
be  required  to  prove  the  bequests  or  devises  of  the  last, 
yet  he  would  be  required  to  prove  that  the  second  re- 
voked the  first.  The  second  might  have  been  intended 
only  to  revoke  the  first,  and  may  not,  therefore,  have 
contained  any  disposition  of  the  property ;  yet  it  would, 
under  the  law  and  the  statute  and  the  allegations  of 
contest,  have  iK^en  just  as  effective  to  revoke  as  if  it  had 
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disposed  of  the  testator's  property  inconsistently  with 
the  provisions  of  the  first  will. 

So  it  clearly  appears  that  the  case  in  49  Alabama  did 
not  decide  what  the  majority  conclude  that  it  decided, 
and  if  the  opinion  speaks  otherwise  it  is  a  mere  dictum, 
and  binds  nothing,  not  even  the  lips  that  uttered  it.  As 
was  said  by  an  old  judge :  "An  obiter  dictum  is  a  gra- 
tuitous opinion,  an  individual  impertinence,  which, 
whether  it  be  wise  or  foolish,  right  or  wrong,  bindeth 
none,  not  even  the  lips  that  utter  it. — Old  Judge.  "Tak- 
en from  the  title  page  of  a  work  on  Obiter  Dicta,  pub- 
lished by  John  D.  Allen,  New  York,  1885.— Hart  v. 
StribUtiff,  25  Fla.  433,  6  South.  455,  456. 

If  it  can  be  said  that  the  case  of  Barker  t;.  Bell,  supra, 
decided  as  the  majority  think  it  did,  and  that  the  stat- 
ute has  been  readopted  with  that  construction  attached, 
then  I  answer  that  contention  by  saying  that  Barker  v. 
Bell  was  overruled  by  Knox  v.  Knox,  95  Ala.  495,  11 
South.  125,  36  Am.  St.  Rep.  235,  and  that  the  statute  in 
question  has  been  three  times  readopted  by  the  Legisla- 
ture since  the  latter  decision,  without  change,  and  with 
the  last  and  proper  construction  placed  upon  it — a  con- 
struction by  the  majority  conceded  to  be  correct  but 
for  the  decision  in  Barker  v.  Bell. 

It  is  true  that  the  opinion  of  the  court  in  the  case  of 
Knox  V.  Knox  does  not  refer  to  the  statute  nor  to  the 
case  of  Bather  v.  Bell;  but  the  court  must  be  presumed 
to  have  known  the  law,  as  it  was  in  force  at  that  time — 
that  is,  the  statute  and  the  decision  in  question — ^and  we 
should  not  assume  that  it  overlooked  same,  merely  be- 
cause it  did  not  mention  said  statute  and  decision  in  the 
opinion.  No  opinion  ever  attempts  to  specifically  refer 
to  and  name  all  the  statutes  or  all  the  decisions  appli- 
cable to  the  case  decided.  It  is  a  no  more  violent  pre- 
sumption to  suppose  that  the  Legislature  had  in  mind 
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the  case  of  Knox  v.  Knox,  when  they  on  three  several 
occasions  readopted  this  statute,  than  it  is  to  suppose 
that  they  had  in  mind  the  case  of  Barker  v.  Bell,  which 
was  written  and  published  20  years  before  the  case  of 
Knox  t?.  Knox, 

In  the  case  of  Knox  v.  Knox,  supra,  the  statement  of 
facts  shows  that  the  testatrix  executed  six  separate  and 
distinct  testamentary  papers,  only  one  of  which  was  de- 
nominated a  "codicil;"  and  the  trial  court  instructed 
the  jury,  as  matter  of  law,  that  the  testamentary  papers 
offered  for  probate — three  in  number — were  not  revoked 
by  the  subsequent  wills.  One  of  the  charges  was  as  fol- 
lows :  "As  a  matter  of  law,  that  portion  of  the  will  of 
1883  propounded  for  probate  was  not  revoked  by  the 
wills  said  to  have  been  executed  by  Anna  O.  Knox  in 
the  years  1887,  1889,  1890."  And  this  court  on  appeal, 
affirmed  the  decrees  of  the  circuit  and  probate  courts, 
probating  these  three  instruments,  and  held  that  there 
was  no  error  in  the  charges. 

It  is  to  my  mind  made  certain,  beyond  doubt,  that 
the  court  and  writer  of  the  opinion  in  the  case  of  Knox 
V,  Knox  construed  the  statute,  no  less  than  was  done  in 
the  case  of  Barker  v.  Bell,  and  in  eflfect  overruled  the 
last-mentioned  case,  if  it  decided  what  the  court  now 
holds  it  decided. 

As  before  stated,  I  do  not  think  the  latter  case  de- 
cided what  my  Brothers  hold  it  decided ;  but,  if  it  did,  it 
was  in  effect  overruled  by  Knox  i\  Knox.  This  last  (*ase, 
as  my  Brothers  concede,  ccmstrues  the  statute  as  it 
reads;  Barker  v.  Bell  does  not,  but  construes  the  stat- 
ute, not  as  it  reads  (if  it  decides  what  my  Brothei-s 
think  it  does),  but  it  in  effect  writes  a  new  statute,  or 
a  new  provision  in  the  statute,  which  the  Legislature 
did  not  see  fit  to  insert. 
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Our  statute  on  the  subject  of  revocation  of  wills  is 
practically  an  adoption  of  the  English  statute  ( I  Vict 
c.  26,  §  20),  which  has  been  practically  adopted  in  most 
all  the  states  of  the  Union,  and  has  been  construed  in 
most  all  the  courts  of  England  and  of  the  United  States, 
and  in  all,  so  far  as  I  can  ascertain,  as  construed  by  this 
court  in  Knox  v.  Knox. 

The  American  cases  are  collected  in  the  Century  and 
Decennial  Digests,  under  the  subject,  "Wills/'  sections 
456-641,  and  sections  179  et  seq.,  respectively,  most  of 
which  are  in  accord  with  the  text-writers  on  the  subject. 
The  American  &  English  Encyclopedia  of  Law  states 
the  rule  as  follows,  as  to  revocation  by  another  will 
(volume  30,  p.  624)  :  "A  duly  executed  will  may  oper- 
ate as  a  revocation  of  a  prior  testimentary  instrument 
by  reason  either  of  an  express  clause  of  revocation,  or 
of  an  inconsistent  disposition  of  the  previously  devised 
property." 

It  is  said  by  Mr.  Williams  (Executors),  and  quoted 
in  a  note  in  30  Am.  &  Eng.  Ency.  Law,  p.  626,  as  fol- 
lows: "The  principle  applicable  is  well  expressed  in 
Mr.  Justice  Williams'  book  on  Executors.  He  says: 
^The  mere  fact  of  making  a  subsequent  testamentary  pa- 
per does  not  work  a  total  revocation  of  a  prior  one,  un- 
less the  latter  expressly,  or  in  effect,  revokes  the  for- 
mer, or  the  two  be  incapable  of  standing  together;  for, 
though  it  be  a  maxim,  as  Swinburne  says  above,  that 
as  no  man  can  die  with  two  testaments,  yet  any  num- 
ber of  instruments,  whatever  be  their  relative  date,  or 
in  whatever  form  they  may  be  (so  as  they  be  all  clearly 
testamentary),  may  be  admitted  to  probate  as  together 
containing  the  last  will  of  the  deceased.  And  if  a  sub- 
ciequent  testamentary  paper  be  partly  inconsistent  with 
one  of  an  earlier  date,  then  such  latter  instrument  will 
revoke  the  former  as  to  those  parts  only  where  they  are 
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inconsistent/  This  passage  truly  represents  the  result 
of  the  authorities." 

Mr.  Redtield  (Law  of  Wills,  vol.  1,  ♦p.  351,  p.  357) 
states  the  rule  as  follows :  "The  mere  fact  that  one  is 
shown  to  have  made  a  subsequent  will  does  not  amount 
to  a  revocation  of  the  former  one,  unless  it  appear  that 
it  contained  an  express  clause  of  revocation,  or  that  its 
contents  were  inconsistent  with  those  of  the  former,  or 
where  the  later  one  disposes  of  the  testator's  entire  es- 
tate. And  where  the  same  estate  is  given  to  different 
persons,  in  two  wills  of  different  dates,  the  later  be- 
quest is  an  entire  revocation  of  the  former.  But  where 
the  same  property  is  given  in  the  same  will  to  different 
persons,  such  persons  take  as  tenants  in  common ;  there 
being  no  sufficient  ground  to  presume  that  the  testator 
had  changed  his  purpose  while  making  his  will." 

That  these  statutes  were  in  force  when  these  texts 
were  written  and  cases  decided,  is  shown  as  follows : 
"To  prevent  the  admission,"  says  Chancellor  Kent,  "of 
loose  and  uncertain  testimony,  countervailing  the  op- 
eration of  an  instrument  made  with  the  formalities  pre- 
scribed, it  is  provided  that  the  revocation  must  be  by 
another  instrument,  executed  in  the  same  manner,  or 
else  by  burning,  canceling,  tearing,  or  obliterating  the 
same  by  the  testator  himself,  or  in  his  presence,  and 
by  his  direction.  This  is  the  language  of  the  English 
statute  of  frauds,  and  of  the  statute  law  of  every  part 
of  the  United  States."— 4  Kent,  520,  521. 

This  clearly  shows  the  object  and  purpose  of  the  stat- 
utes. The  effect  given  our  statute  in  this  case  is  to  in- 
hibit a  man  from  making  two  testamentary  instru- 
ments, or  even  any  written  instrument  executed  with 
the  formalities  of  a  will,  without  revoking  all  prior  tes- 
tamentary instruments,  unless  he  should  denominate 
the  last  will  a  codicil  to  the  former.   This  I  do  not  think 


Digitized  by  VjOOQIC 


175.]  OP  ALABAMA.  531 

[Bruce,  et  al.  v.  Sierra.  1 

to  be  the  law,  and  it  will  be  destructive  of  thousands  of 
wills  if  it  is  made  the  law.  There  are  a  great  number  of 
cases  in  this  state  in  which  two,  three,  and  four  separ- 
ate testamentary  instruments  have  all  been  probated 
as  the  last  wills  and  testaments.  In  one  case,  ^n  in- 
strument which  was  in  form  a  deed,  but  could  not  take 
eflFect  as  such,  was  given  effect  as  a  will,  though  exe- 
cuted after  the  will  and  after  the  codicil  to  the  will. 
The  three  instruments,  though  separate,  were  all  given 
effect  to  as  wills. 

In  a  note  to  the  case  of  Kiiox  v.  Knox,  as  reported  in 
36  Am.  St.  Rep.  241,  it  is  said :  "All  testamentary  pa- 
pers, no  matter  how  numerous,  should  be  proved  to- 
gether as  one  will. — Pepper's  Estate,  148  Pa.  5  [23  Atl. 
1039].  A  paper  may  be  referred  to  and  made  a  part  of 
a  will,  if  such  paper  is  then  in  existence  and  can  be 
identified.— /w  re  ShUlaber,  74  Cal.  144  [15  Pac.  453] ; 
5  Am.  St.  Rep.  433,  and  note.  Notes  made  by  a  testa- 
tor, payable  at  his  death,  folded  up  in  his  will  and  re- 
ferred to  therein,  and  remaining  in  his  possession  at  his 
death,  are  a  part  of  the  will. — Fickle  v,  Snepp,  97  Ind. 
289,  49  Am.  Rep.  449,  and  extended  note." 

The  evil  of  the  rule  announced  will  be  clearly  shown 
in  this  case,  if  contestant  is  able  to  prove  the  execution 
of  a  second  will.  It  will,  as  thus  far  appears  from  the 
record  in  this  case,  l)e  shown  that  the  testatrix  made 
two  testamentary  dispositions  of  her  property,  or  a  part 
thereof,  without  any  evidence  to  show  that  she  ever  in- 
tended to  revoke  the  first  by  the  last,  but,  at  most,  only 
to  provide  for  a  person  not  provided  for  in  the  first; 
but,  as  the  last  will  is  lost  and  its  contents  are  not 
proven,  it  cannot  be  probated,  yet  nevertheless  it  will 
revoke  the  first,  and  thus  testatrix's  will,  whether  ex- 
pressed in  one  or  two  instruments,  will  be  entirely  de- 
feated, and  therefore,  in  law,  she  will  have  died  intes- 
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tate,  and  all  the  objects  of  her  bounty  will  be  entirely 
deprived  of  their  property,  or,  at  best,  of  the  interest 
therein  that  testatrix  clearly  intended  that  they  should 
take. 

I  am  wholly  unable  to  understand  the  reason  or  the 
logic  in  any  such  holding.  Instead  of  being  a  rule  to 
preserve  the  rights  of  property,  its  necessary  effect  is 
to  destroy  such  rights. 


Prince  v.  Edwards. 

Appointment  of  Administrator, 

(Decided  February  8,   1912.     57   South.  714.) 

1.  Evidence;  Marriaue ;  Presumption. — While  all  reasonable  pre- 
sumptions are  indulged  In  favor  of  marriage,  such  presumptions  are 
overcome  by  proof  that  the  relations  were  in  tlieir  origin  meretri- 
cious and  unlawful,  and  such  meretricious  relation  is  presumed  to 
continue  until  there  is  proof  that  the  parties  were  married,  but 
this  |)resumptIon  also  whether  of  law  or  fact  may  be  overcome  by 
satisfactory  proof  of  cohabitation,  acknowledgment  and  reputation. 

2.  Marriage;  Common  Law  Marriage. — The  evidence  examined 
and  held  to  warrant  a  finding  of  cohabitation  with  matrimonial  in- 
tent, although  unlawful  in  its  inception,  and  that  after  the  death 
of  the  first  husband,  the  parties  renewed  their  matrimonial  pledges, 
and  entered  into  a  conunon  law  marriage,  as  affecting  the  woman's 
right  to  letters  of  administration  as  a  widow. 

Appeal  from  Jefferson  Probate  Court. 

Heard  before  Hon.  J.  P.  Styles. 

Sal  lie  Prince  and  Lizzie  Edwards  filed  rival  petitions 
for  letters  of  administration  upon  the  estate  of  John 
Edwards,  deceased.  From  an  order  granting  letters  to 
I)etitioner  Edwards,  petitioner  Prince  appeals.  Af- 
firmed. 

Jbre  C.  King,  for  appellant.  A  man  can  have  but 
one  lawful  wife  living. — Salter  t\  The  State,  92  Ala.  68; 
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Matrin  v.  Martin,  22  Ala.  86;  141  Mass.  385.  Where  a 
former  marriage  has  been  established,  there  can  be  no 
marriage  from  cohabitation  and  repute. — 19  A.  &  E. 
Enc.  of  Law,  1206;  55  N.  J.  E.  479;  102  Tenn.  148;  24 
Colo.  456.  No  valid  common  law  marriage  was  here 
shown.— 80  S.  W.  1027;  35  South.  570;  72  Pac.  1061; 
54  S.  E.  613;  4  N.  E.  408;  53  Miss.  37;  IHshop  Mar- 
riage &  Divorce,  sec.  506.  The  court,  therefore,  erred  in 
finding  a  common  law  marriage  relation  to  have  exist- 
ed between  deceased  and  petitioner,  to  whom  he  granted 
letters  of  administration. 

McNeal  &  JoNES^  for  appellee.  In  civil  cases  proof 
afforded  by  cohabitation,  reputation  and  the  conduct  of 
the  parties  is  sufficient. — Jones  on  Evid.  sec.  88  and 
notes.  The  cases  cited  by  appellant  from  this  and  other 
courts  are  not  in  point,  as  the  only  claim  made  by  Lizzie 
Edwards  is  that  she  was  the  common  law  wife  of  John 
Edwards  after  the  death  of  her  first  husband,  and  this 
is  amply  supported  by  the  evidence  and  authority. — 63 
Mo.  501;  38  Md.  93;  108  N.  W.  765;  43  Am.  Rep.  677; 
5  C.  &  F.  163;  14  N.  H.  114;  3  Dana.  232;  45  N.  J.  E. 
116;  127  111.  379;  86  N.  Y.  487;  99  Am.  St.  Rep.  172. 
Under  the  Alabama  authorities  she  was  entitled  to  mar- 
ry even  at  the  time  of  the  first  attempt. — Parker  v.  The 
State,  77  Ala.  47;  Campbell  v.  Gullatt,  43  Ala.  54; 
Beggs  v.  The  State,  55  Ala.  108;  Tart  v.  Negus,  127  Ala. 
301 ;  Bynon  v.  The  State,  117  Ala.  80;  Moore  v.  Heineke, 
119  Ala.  627. 

SOMERVILLE,  J. — Appellant  and  appellee  each 
filed  her  petition  to  be  appointed  as  administratrix  of 
the  estate  of  John  Edwards  within  40  days  after  his 
death ;  appellant  claiming  to  be  his  mother,  and  appel- 
lee claiming  to  be  his  widow.    On  hearing  the  petitions, 
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the  probate  court  found,  as  a  matter  of  fact,  that  ap- 
pellee was  the  widow  of  John  Edwards,  and  entitled  to 
the  preference  claimed,  and  ordered  that  the  letters  of 
administration  should  issue  to  her  as  prayed.  Appel- 
lant excepted  to  the  finding  of  fact,  and  also  to  the  de- 
cree granting  administration  to  the  alleged  widow. 

The  evidence  showed,  without  dispute,  the  following 
facts:  Appellee,  Lizzie  Edwards,  married  one  Jake 
Jemison  in  Birmingham  about  1895.  After  living  with 
him  three  or  four  years,  he  ran  away,  after  first  attack- 
ing and  nearly  killing  her  by  cutting.  Appellee  never 
saw  him  again,  but  was  told  (at  some  unstated  time) 
that  he  was  in  Selma.  After  Jemison's  desertion  of  her, 
she  cooked  for  a  living  until  1903,  in  which  year  she 
married  John  Edwards ;  this  marriage,  according  to  her 
testimony,  was  at  the  courthouse  in  Birmingham,  and 
was  solemnized  by  a  person  who  was  said  to  be  Judge 
Porter  (then  probate  judge) ;  John  Edwards  having  in 
his  hand  a  paper  represented  to  be  a  license.  Appellee 
married  Edwards  under  the  name  of  Lizzie  Ray;  but 
the  record  of  nmrriages  "covering  the  period  in  which 
petitioner,  Lizzie  Edwards,  claims  to  have  been  married 
to  John  Edwards"  shows  no  license  issue<l  to  John  Ed- 
wards and  Lizzie  Ray.  They  then  lived  together  as  hus: 
band  and  wife,  and  while  so  living  appellee  was  in- 
formed, in  1908,  that  Jake  Jemison  was  dead,  and  this 
fact  she  communicate<l  to  John  Edwards.  After  Jemi- 
son's  death,  she  and  Edwards  continued  to  live  together, 
treating  each  other  as  husband  and  wife,  recognized  as 
husband  and  wife  by  their  neighbors,  and  looked  upon 
in  the  community  as  such.  They  called  each  other  hus- 
band and  wife,  and  on  one  o'*^asion  (after  Jemison's 
death)  she  introduced  him  to  the  witness  Frank,  on  the 
streets  of  Birmingham,  as  her  husband.  This  status 
continued  until  Edwards'  death  in  May,  1911.    . 
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Appellant's  contention  is  that,  however  satisfactorily 
these  facts  and  conditions  might  ordinarily  evidence  a 
common-law  marriage,  their  effect  is  here  completely 
destroyed  by  the  fact,  as  alleged,  that  appellee's  con- 
nections with  Edwards  was  originally  meretricious  and 
unlawful;  that  its  original  character  is,  as  matter  of 
law,  presumed  to  continue  until  a  change  to  a  lawful 
status  is  shown ;  and  that  the  burden  is  on  appellee  to 
distinctly  show  that  a  new  marriage  contract  or  agree- 
ment was  made  between  her  and  Edwards  subsequently 
to  the  death  of  Jemison.  And  it  is  insisted  that  there 
is  nothing  in  the  record  to  show  such  a  consensus  be- 
tween them. 

The  general  principle  is  thus  stated :  "While  all  rea- 
sonable presumptions  are  in  favor  of  marriage,  yet  they 
are  overcome  by  proof  that  the  relations  were  in  their 
origin  illicit  and  unlawful.  The  illicit  relation  is  pre- 
sumed to  continue  until  there  is  proof  that  the  parties 
were  married.  This  presumption,  whether  of  fact  or  of 
law,  may  be  overcome  by  satisfactory  proof  of  cohabita- 
tion, acknowledgment,  and  reputation." — 19  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  1206,  f. 

Some  authorities  have  very  properly  held  that,  where 
the  relation  was  at  first  notoriously  meretricious — that 
is,  lustful  and  without  matrimonial  intent — as  distin- 
guished from  unlawful  merely,  and  especially  where  the 
parties  willingly  choose  the  meretricious  state  in  de- 
fiance of  law  and  social  custom,  there  being  no  impedi- 
ment to  lawful  matrimony,  the  evidence  of  a  change  to 
lawful  matrimony  ought  to  be  clear  and  strong. — Klip- 
fel  V.  Klipfel,  41  Colo.  40,  92  Pac.  26,  124  Am.  St.  Rep. 
96,  103,  and  note  page  113.  Mr.  Browne,  in  his  note  to 
Appeal  of  Reading,  etc.,  Co.,  113  Pa.  204,  6  Atl.  60,  57 
Am.  Rep.  448,  461,  says :  "The  presumption  of  the  con- 
tinuance of  the  illicit  cohabitation  is  not  so  easilv  over- 
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come  where  it  appears  that  the  parties  have  manifested 
a  preference  for  a  meretricious  union.  In  such  a  case, 
the  authorities  seem  to  be  uniform  that,  in  the  absence 
of  some  evidence  of  a  change  in  the  relation  between  the 
parties,  they  are  presumed  to  continue  in  that  relation^' 
— citing  Collins  v.  Collins,  80  N.  Y.  9;  Badger  v.  Bad- 
ger,  88  N.  Y.  553,  42  Am.  Rep.  263;  State  v.  Worthing- 
ham,23Mmn.  528;  Yardleg's  Estate,  75  Pa.  207,  and 
other  cases. 

After  a  very  full  review  of  the  authorities,  both  Eng- 
lish and  American, '  Mr.  Browne  states  the  following 
conclusions:  (1)  That  an  illicit  connection  is  pre- 
sumed to  continue  until  there  is  evidence  to  the  con- 
trary. (2)  That,  where  the  parties  have  manifested  a 
desire  to  form  a  matrimonial  union,  the  presumption 
will  be  rebutted,  so  as  to  make  the  question  one  of  fact, 
by  the  slightest  circumstance;  and  that  a  mere  cohabi- 
tation, without  any  apparent  change,  after  the  parties 
have  the  right  to  contract  a  valid  marriage  will  suffice 
to  justify  a  submission  of  the  question  of  marriage  to  a 
jury,  and  in  fact  require  it.  (3)  That,  where  the  par- 
ties are  shown  to  have  preferred  a  meretricious  connec- 
tion, something  more  than  continued  cohabitation,  af- 
ter the  impediment  to  a  legal  marriage  has  been  re- 
moved, will  be  necessary  to  rebut  the  inference  of  the 
continuance  of  the  original  character  of  the  cohabita- 
tion; there  must  be  evidence  to  satisfy  the  mind  of  an 
actual  change  in  the  relation  between  the  parties,  or  at 
least  of  a  desire  for  a  change.  (4)  That,  where  there 
is  any  evidence  to  rebut  this  inference  of  continuance 
of  an  illicit  union,  the  question  is  one  of  fact. 

Upon  a  survey  of  the  authorities  reviewed  by  Mr. 
Browne,  and  also  of  the  many  later  ones,  we  approve 
the  justice  and  propriety  of  his  conclusions. 
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In  liadger  v.  Badger,  88  N.  Y.  554,  42  Am.  Rep.  263, 
it  is  correctly  declared  that  "a  change  may  occur  and 
be  satisfactorily  established,  although  the  precise  time 
or  occasion  cannot  be  clearly  ascertained." 

In  State  v.  Worthinghaniy  23  Minn.  528,  the  following 
language  is  used :  "An  intercourse  originally  unlawful 
and  lustful  from  choice  undoubtedly  raises  the  presump- 
tion that  its  character  remains  such  during  its  contin- 
uance. But  this  is  a  presumption,  not  of  law,  but  of 
fact,  for  the  consideration  of  the  jury  in  connection 
with  the  particular  facts  and  circumstances  of  the  case. 
In  the  case  at  bar,  it  appears  that  the  cohabitation  be- 
tween the  parties  had  its  origin,  in  part  at  least,  in  a 
desire  for  marriage,  and  under  the  promise  that  such  a 
relation  should  be  assumed  as  soon  as  defendant  could 
procure  a  divorce  from  his  then  wife.  This  indicates 
that  the  parties  regarded  the  married  state  as  one  pre- 
ferable to  that  of  concubinage,  and  weakens  somewhat 
the  force  of  the  presumption  ordinarily  attaching  to  an 
original  illicit  cohabitation.  The  weight  which  is  to 
be  given  to  it,  however,  in  this,  as  in  every  other,  case 
rests  exclusively  with  the  jury,  in  the  exercise  of  its 
best  judgment,  under  proper  instructions  from  the 
court." 

In  the  well-considered  case  of  Adger  v,  Ackerman, 
115  Fed.  124,  129,  130,  52  C.  C.  A.  568,  it  was  said,  per 
Sanborn,  J. :  "But  the  true  rule  and  the  great  weight 
of  authority  is  that,  inasmuch  as  the  law  itself  and  all 
its  presumptions  deprecate  illegal,  and  favor  lawful, 
relations,  slight  circumstances  may  be  sufficient  to  es- 
tablish a  change  from  an  illicit  to  a  legal  relation,  and 
proof  of  its  time  or  place  is  not  indispensable.  ♦  ♦  ♦ 
The  principle  of  law  is  that,  where  parties  who  are  in- 
competent to  marry  enter  an  illicit  relation,  with  a 
manifest  desire  and  intention  to  live  in  a  matrimonial 
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union,  rather  than  in  a  state  of  concubinage,  and  the 
obstacle  to  their  marriage  is  subsequently  removed, 
their  continued  cohabitation  raises  a  presumption  of  an 
actual  marriage  immediately  after  the  removal  of  the 
obstacle,  and  warrants  a  finding  to  that  eflfect/'  In  ac- 
cord with  this  is  the  text  of  19  Am.  &  Eng.  Ency.  Law, 
1208,  d. 

Some  courts  have  made  the  presumption  just  stated 
depend  upon  the  fact  of  a  ceremonial  second  marriage 
as  l>eing  indispensable  to  show  the  matrimonial  intent; 
others  have  required  that  at  least  one  of  the  parties 
should  have  entered  into  the  illicit  relation  in  ignorance 
of  the  obstacle,  and  some  require  that  the  parties  shall 
have  been  informed  of  the  removal  of  the  obstacle; 
while  others  hold  such  knowledge  unnecessary.  We 
apprehend,  however,  that,  while  all  of  these  matters  may 
be  material  aids  in  the  solution  of  the  question  of  mar- 
riage vel  non,  they  are  not  ordinarily  to  be  regarded  as 
conclusive,  and  are  to  be  considei'ed,  along  with  all  the 
other  evidence,  simply  for  what  they  are  worth. — See 
Moore  i\  Heineke,  119  Ala.  627,  24  South.  374. 

It  is  true  that  courts  have  no  right  to  marry  people 
who  never  wished  nor  intended  to  be  married,  and 
equally  true  that  it  is  not  their  office  or  policy  to  place 
a  premium  on  the  defiance  of  law  and  social  custom  by 
lifting  lust  to  the  level  of  honorable  matrimony.  But 
these  results  cannot  be  reasonably  feared  from  the  prac- 
tical application  of  the  principles  we  have  declared. 

The  cases,  presenting  all  phases  of  this  much-dis- 
cussed subject,  will  be  found  fully  reviewed  in  the  case 
notes  to  Appeal  of  Reading,  etc.,  Co,,  113  Pa.  204,  6  Atl. 
60,  57  Am.  Rep.  448,  461 ;  Klipfel  v.  Klipfeh  41  Colo. 
40,  92  Pac.  26,  124  Am.  St.  Rep.  96,  113;  and  Chumber- 
lain  V.  Chamberlain,  68  N.  J.  Eq.  736,  62  Atl.  680,  3  L. 
R.  A.  (X.  S.)  244,  111  Am.  St.  Rep.  658,  6  Ann.  Cas. 
483,  484. 
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There  are  several  cases  from  highly  authoritative 
jurisdictions  which  are  not  in  harmony  with  our  views. 
—Cartwright  v,  McGown,  121  111.  388,  12  N.  E.  737,  2 
Am.  St.  Rep.  105 ;  Collins  v.  Voorhees,  47  N.  J.  Eq.  315, 
20  Atl.  676,  14  L.  R.  A.  364,  24  Am.  St.  Rep.  412.  But 
these  are  opposed  to  the  great  and  increasing  weight  of 
authority. 

It  only  remains  to  apply  the  foregoing  principles  to 
the  facts  of  this  case,  and  we  are  clearly  of  the  opinion 
that  it  was  open  to  the  trial  court  to  find  that  the  entire 
connection  between  John  Edwards  and  appellee  was 
with  matrimonial,  and  not  with  meretricious,  intent, 
notwithstanding  it  was  unlawful  in  its  inception;  and 
to  find,  also,  that,  at  some  time  between  the  date  of 
Jemison's  death  (of  which  they  were  both  informed) 
and  the  death  of  Edwards  (a  period  of  two  or  three' 
years),  these  parties  renewed  their  matrimonial 
pledges,  and  entered  into  a  new  understanding  that 
they  were  thenceforth  husband  and  wife  in  law,  as  well 
as  in  fact,  without  let  or  hindrance.  Such  a  finding 
should  not  be  disturbed,  unless  clearly  erroneous,  and 
we  cannot  so  regard  it. 

AflSrmed.    All  the  Justices  concur. 


State  V.  Ide  Cotton  Mills. 

Tax  Proceeding, 

(Decided  January  18,  1912.     57  South.  481.) 

1.  Taxation;  Assessment ;  Right  of  State  to  Appeal. — Section  2252. 
Code  1907,  was  repealed  by  Acts  1911,  p.  159,  and  hence,  the  state 
cannot  appeal  from  an  order  of  the  Commissioner's  Court  fixing  the 
value  of  property  for  taxation. 

2.  Same;  Legislative  Power. — The  legislature  has  power  to  au- 
thorize an  appeal  by  taxpayers  from  assessments  of  their  property 
for  taxation,  and  to  deny  right  of  appeal  to  the  state. 
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Appeal  from  Calhoun  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Merrill. 

Proceedings  to  raise  the  taxes  and  fix  the  value  of  the 
proi)erty  of  the  Ide  Cotton  Mills  for  taxation.  From  a 
judgment  of  the  circuit  court  dismissing  an  appeal  by 
the  state  from  an  order  of  the  Court  of  County  Com- 
missioners fixing  the  value  of  the  property,  the  state 
appeals.    Affirmed. 

R.  C.  BuiCKELL^  Attorney  General,  and  W.  L.  Mar- 
tin, Assistant  Attorney  General,  for  the  State.  The 
state  had  the  right  of  appeal  under  section  2252,  Code 
1907,  and  the  appeal  should  have  been  heard  by  the  cir- 
cuit court.— S^afe  v.  Bleij,  162  Ala.  239. 

WiLLETT  &  WiLLBTT,  for  appellee.  The  right  of  ap- 
peal as  given  by  section  2252,  Code  1907,  is  denied  the 
state  by  section  36c,  Acts  1911,  p.  159,  et  seq.  The  leg- 
islature has  the  right  to  deny  to  the  state  the  right  of 
appeal,  and  to  grant  it  to  the  tax  payers. — Donnan  v. 
The  State,  34  Ala.  215;  State  v.  Bley,  162  Ala.  239. 

MAYFIELD,  J. — The  sole  question  presented  for  de- 
cision by  this  appeal  is  whether  or  not  the  state,  under 
the  existing  statutes,  can  take  or  prosecute  an  appeal 
from  an  order  or  decree  of  the  county  commissioners' 
court,  fixing  the  value  of  property  for  taxation. 

The  county  tax  commissioner  for  Calhoun  county,  at 
the  July  term  of  the  commissioners'  court  for  that  coun- 
ty, reported  to  the  court  that  the  taxes  of  the  Ide  Cotton 
Mills  were  assessed  on  $260,000  valuation,  and  recom- 
mended a  raise  of  the  assessed  value  to  the  amount  of 
$411,000.  The  taxpayer,  being  cited,  appeared,  and  the 
hearing  was  continued  by  the  court  until  September  4, 
1911,  when  a  hearing  was  had  and  a  "judgment  ren- 
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dered,  fixing  the  value  at  |260,000 ;"  the  court  thus  de- 
clining to  make  any  raise  in  the  assessment. 

On  the  same  date  (September  4,  1911),  the  state  of 
Alabama  applied  for  and  obtained  an  appeal  to  the  cir- 
cuit court  of  Calhoun  county.  This  appeal  to  the  cir- 
cuit court  came  on  for  hearing  on  the  4th  day  of  No- 
vember, 1911,  and  the  taxpayer,  the  appellee,  moved  to 
dismiss  the  appeal,  which  motion  was  granted  and  the 
appeal  dismissed  by  the  circuit  court  and  from  that 
judgment  of  dismissal  the  state  takes  this  appeal. 

Under  the  statutes  as  they  appear  in  the  Code  of  1907, 
there  is  no  doubt  that  both  the  state  and  the  taxpayer 
are  given  the  right  of  appeal  from  an  assessment  by  the 
court  of  county  commissioners  to  the  circuit  court,  or  a 
court  of  like  jurisdiction.  The  statutes  expressly  so 
provide.  Section  2252  of  the  Code  reads  as  follows: 
"2252.  Appeals. — Tax  commissioners  and  tax-payers 
may  appeal  within  thirty  days  to  the  circuit  court,  or 
court  of  like  jurisdiction,  from  the  order  of  the  board." 
This  section,  however,  is  a  mere  codification  of  a  part 
of  an  act  amending  the  general  revenue  bill  of  1903. 
This  section,  as  thus  written,  was  construed  to  this  ef- 
fect in  the  case  of  State  v.  Bley,  162  Ala.  239,  50  South. 
263. 

It  is  a  matter  of  common  knowledge  that  a  new  rev- 
enue bill,  and  more  or  less  amendments  thereto,  are 
passed  at  nearly  every  session  of  the  Legislature.  As 
has  been  more  than  once  remarked  by  this  court,  it  is  to 
be  regretted  that  it  seems  impossible  to  maintain  any 
permanency  in  the  revenue  and  tax  laws  of  the  state. 
When  they  hav^  been  codified,  they  have  in  nearly  every 
instance  been  materially  changed  before  the  Code  could 
be  printed. 

The  last  general  revision  of  the  revenue  laws  was  by 
act  of  March  31,   1911    (Acts   1911,   pp.   159-191).    A 
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large  part  of  this  act  dealt  with  the  same  subject  of 
taxation  and  assessments  which  was  theretofore  regu- 
lated by  article  10  of  chapter  45  of  the  Code,  which  par- 
ticular article  relates  to  the  "Tax  Commissioner," 
which  is  under  the  chapter  "Taxation."  Section  2252  of 
the  Code,  above  quoted,  was  a  part  of  that  article  and 
chapter  so  revised  by  the  general  revenue  bill  of  1911. 
The  part  of  the  last  act,  relating  to  appeals  in  cases  like 
the  one  under  consideration,  reads  as  follows:  "36C. 
From  any  final  assessment  of  tangible  or  intangible 
property  for  taxes,  fixed  by  any  officers,  board  or  tribu- 
nal charged  with  the  duty  of  assessing  tangible  or  in- 
tangible property  for  taxes,  or  with  the  duty  of  revis- 
ing or  reviewing  assessments  of  property  for  taxes,  the 
owner  in  case  the  property  lies  entirely  within  one 
county,  may  appeal  to  the  circuit  court  or  any  court  of 
like  jurisdiction  in  which  the  property  lies,  and  in  case 
the  property  lies  in  more  than  one  county,  the  owner 
may  appeal  to  the  circuit  court  or  any  other  court  of 
like  jurisdiction  in  any  county  in  which  any  of  the 
property  lies.  All  such  appeals  may  be  taken  within 
thirty  days  after  the  date  of  the  assessment  or  after  the 
date  of  the  final  decision  of  the  officer,  board  or  tribu- 
nal. ♦  ♦  ♦  From  the  judgment  of  the  trial  court, 
either  party  nuiy  appeal  to  the  Supreme  Court  within 
thirty  days  from  the  rendition  of  the  judgment." 

It  thus  appears  that  section  2252  of  the  Code  was  re- 
pealed or  substituted  by  the  above-quoted  provision.  It 
also  appears  that  no  appeal  is  now  authorized,  by  the 
state  or  by  its  agencies,  from  orders  and  judgments  of 
courts  of  county  commissioners  as  to  assessments;  but 
that  an  appeal  from  such  orders  or  judgments  is  al- 
1o\v(m1  to  the  tax-payer.  It  further  appears,  however, 
that  an  appeal  is  allowed  to  both  parties  to  the  Su- 
preme  Court    from  judgments  or  orders  in  the  circuit 
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courts  in  such  tax  proceedings.  It  follows  that  the 
state's  appeal  to  this  court  was  not  authorized,  and 
that  the  circuit  court  properly  dismissed  it,  on  motion. 

The  right  of  appeal  in  such  proceedings  is  a  right 
conferred  by  statute,  and  must  be  exercised  in  the  mode 
and  within  the  time  prescribed  by  the  statute.  It  is 
perfectly  competent  for  the  Legislature  to  authorize  an 
appeal  by  the  taxpayer  and  to  deny  the  right  to  the 
state.  The  right  of  appeal  is  denied  to  the  state,  but 
allowed  to  the  citizen,  in  most  all  criminal  proceedings 
and  in  some  quasi  criminal  proceedings;  and  we  know 
of  no  reason  which  will  prevent  the  Legislature  from 
allowing  it  to  one  party  and  denying  it  to  another,  in  a 
proceeding  like  this. 

The  original  act  of  1903  (Acts  1903,  §  1,  p.  195),  out 
of  which  section  2252  of  the  Code  was  made,  authorized 
an  appeal  or  review  from  the  assessment  by  the  state, 
but  not  by  the  taxpayer,  and  it  was,  on  account  of  this 
discrimination  and  of  other  objections,  assailed  by  a 
taxpayer,  Bley.  This  court  in  that  case  (State  v.  Bley, 
162  Ala.  239,  50  South.  263)  held  that  the  statute  was 
valid,  notwithstanding  it  allowed  an  appeal  to  the  state, 
or  to  its  agencies,  but  denied  such  appeal  to  the  tax- 
payer. 

The  effect  of  the  codification  was  to  authorize  the  ap- 
peal by  both  parties;  but  the  subsequent  Legislature  of 
1911  saw  fit  to  change  it  by  allowing  the  taxpayer  to 
appeal  from  the  orders  or  judgments  in  the  commission- 
ers' courts,  and  denying,  by  failure  to  provide,  an  ap- 
peal therefrom  by  the  state.  The  wisdom  or  the  policy 
of  these  various  changes,  allowing  the  right  of  appeal  to 
one  party  and  denying  it  to  the  other,  is  a  question  for 
the  consideration  of  the  Legislature,  and  not  one  for 
the  courts. 
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This  change  of  the  law  having  been  wrought  by  a 
change  of  the  revenue  laws  of  the  state,  and  by  the  pas- 
sage of  the  general  revenue  bill,  it  is  therefore  relieved 
of  some  questions  which  might  otherwise  arise  as  to  the 
sufficiency  of  the  title  of  the  bill  to  authorize  this  par- 
ticular provision.  This  for  the  reason  that  "general 
revenue  bills"  are  excepted  from  the  operation  of  sec- 
tion 45  of  the  Constitution,  touching  the  requirements 
as  to  the  titles  of  bills. 

It  follows  that  the  trial  court  properly  dismissed  the 
appeal,  and  its  action  in  so  doing  is  hereby  affirmed. 

Affirmed.  All  the*  Justices  concur,  save  Dowdell,  C. 
J.,  not  sitting. 


McLaughlin  v.  Beyers. 

Imposition  of  Cost.     - 

(Decided  February  8,   1912.    57   South.  716.) 

Appeal  and  Error;  Judgment  to  Support;  Continuance. — A  party 
iH  not  entitled  to  accept  a  continuance  and  reject  the  terms  im- 
posed by  the  court,  and  the  hnposition  of  costs  as  a  condition  to 
granting  a  continuance  is  within  the  Irrevisable  discretion  of  the 
trial  court,  hence,  tlie  order  and  Judgment  imposing  costs  as  a  con- 
dition to  a  continuance  will  not  support  an  appeal. 

Appeal  from  Jefferson  Circuit  Court. 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  Cora  Beyers,  pro  ami,  against  George  H. 
McLaughlin.  Prom  an  order  imposing  cost  as  a  condi- 
tion to  granting  defendant's  motion  for  a  continuance, 
he  appeals.     Ai)peal  dismissed. 

Steuling  a.  Wood,  for  appellant.  Under  the  testimo- 
ny the  court  should  have  granted  a  continuance  without 
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the  imposition  of  costs. — Spann  v.  Torbert^  130  Ala. 
541. 

W.  J.  WniTTAKER,  and  Frank  S.  White  &  Sons,  for 
appellee.  The  imposition  of  costs  as  a  condition  to  a 
continuance  was  the  exercise  of  the  irrevisable  discre- 
tion of  the  court,  and  such  an  order  will  not  support  an 
appeal. 

SOMERVILLE,  J.— It  was  formerly  held  by  this 
court  that  the  granting  or  refusing  of  continuances  was 
entirely  within  the  discretion  of  the  trial  court,  and 
that  its  exercise  was  "beyond  the  jurisdiction  of  the  ap- 
pellate court  to  control  or  revise." — Humes  v,  0' Bryan, 
74  Ala.  (>4,  78;  Campbell  v.  White,  11  Ala.  397.  Later 
it  was  said  that  "the  continuance  of  a  case  is  within 
the  discretion  of  the  trial  court,  and  the  exercise  of  this 
discretion  will  not  be  reviewed  on  appeal,  except  in  a 
case  where  it  is  shown  that  the  court  has  abused  the  dis- 
cretion vested  in  it." — Spann  v.  Torbert,  130  Ala.  541, 
30  South.  389.  Still  later  it  has  been  declare<l  that  the 
action  of  the  trial  court  will  not  be  revised  on  appeal 
unless  a  gross  abuse  of  the  discretion  is  shown. — Kelly 
V.  State,  160  Ala.  48,  49  South.  535.  It  seems,  however, 
that  in  criminal  cases  the  constitutional  right  of  the  de- 
fendant to  have  compulsory  process  for  his  witnesses 
may  sometimes  Ik*  so  involved  in  the  question  as  to  nul- 
lify the  general  rule  as  to  discretion. — Rodyers  v.  State, 
14*4  Ala.  32,  40  South.  572. 

In  the  present  case  the  suit  was  filed  on  March  22, 

1909,  and  a  demurrer  was  filed  to  the  complaint  on 
April  27,  1909.  On  October  20,  1909,  and  again  on  Feb- 
ruary 21,  1910,  the  cause  was  continued  at  the  instance 
of  defendant  on  account  of  his  sickness.     On  June  2, 

1910,  defendant  again  moved  for  a  continuance,  show- 


ts—m 


Digitized  by  VjOOQIC 


546  SUPREME  COURT  [Vol. 

[Mcl^iuglilin  V.  Beyers.  1 

ing  to  the  court  in  support  thereof,  as  recited  by  the 
docket  entry,  "that  the  cause  of  action  as  set  forth  in 
the  complaint  had  arisen  after  the  sickness  of  the  plain- 
tiflf  (?)  had  begun,  and  that  the  plaintiff  (?)  had  l)een 
in  danger  of  death  since  the  said  sickness  had  begun, 
and  at  times  very  much  better."  Substituting  "defend- 
ant'' for  "plaintitT"  in  this  entry — as  was  evidently  in- 
tended— it  does  not  appear  that  defendant  was  physical- 
ly or  mentally  unable  to  appear  in  court  for  trial  on 
the  date  mentioned.  Thereupon  the  court  entered  an 
order  continuing  the  cause  on  account  of  defendant's 
sickness,  and  upon  his  paying  all  accrueil  costs  within 
30  days,  for  which  execution  was  to  be  issued.  The  bill 
of  exceptions  recites  that  defendant  "then  and  there  in 
open  court  excepted  to  the  said  action  of  the  said  court, 
and  the  said  judgment  of  the  said  court,  in  taxing  them 
with  the  cost  of  the  said  cause  as  set  forth  in  said  mo- 
tion (?)." 

On  June  24,  1910,  defendant  filed  a  motion  to  set 
aside  "that  part  of  the  order  of  this  court  taxing  him 
with  the  cost  of  said  cause"  on  the  ground,  primarily, 
that  he  was  sick  and  unable  to  attend  court.  Several 
other  grounds  are  stated,  but  they  do  not  merit  mention 
or  consideration.  In  support  of  this  motion  the  testimo- 
ny of  defendant's  attending  physician  was  offered,  and 
it  seems  to  establish  the  fact  of  defendant's  physical  and 
mental  unfitness  to  take  part  in  the  trial  of  his  case — at 
least  there  was  no  testimony  offered  to  the  contrary. 
This  motion  was  heard  and  overruled  on  June  29,  1910, 
to  which  defendant  duly  excepted.  The  transcript 
shows  that  this  appeal  is  taken  from  the  judgment  for 
costs  rendered  June  2,  1910,  and  also  from  the  judg- 
ment of  June  30  (29?),  1910. 

As  has  already  been  noted,  the  showing  made  for  a 
continuance  on  June  2nd  was  wholly  insufficient;  and, 
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such  being  the  case,  no  error  could  possibly  have  been 
predicated  on  an  absolute  denial  of  that  motion.  Ex- 
ercising its  lawful  discretion,  however,  the  motion  was 
granted  on  condition  that  defendant  should  i)ay  the 
costs  already  accrued. — Torrey  v.  Bishop,  104  Ala.  548, 
16  South.  422.  By  a  seasonable  objection,  defendant 
might  have  rejected  the  continuance  on  such  terms,  and 
complained  of  the  refusal  to  grant  a  continimnce,  if  he 
so  desired.  But  the  effect  of  his  exception  was  to  ac- 
cept the  continuance,  with  a  rejection  only  of  the  terms 
imposed.  This  was  held  not  permissible  in  Humes  v. 
O'Bryan^  74  Ala.  64,  78,  where  it  was  said :  "The  en- 
joyment of  the  benefit  of  the  order  as  made  was  an  ac- 
ceptance of  the  condition  with  which  the  court  saw  fit 
to  burden  it.  The  two  should  have  been  accepted  or  re- 
jected as  an  entirety,  and  this  course  does  not  seem  to 
have  been  followed." 

The  imposition  of  costs  as  a  condition  to  granting  the 
continuance  being  within  the  unrevisable  discretion  of 
the  trial  court,  it  follows  that  no  appeal  lies  from  the 
order  and  judgment  of  the  court  in  that  behalf,  and  the 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed.    All  the  Justices  concur. 


Draper  v.  State,  ex  rel.  Patillo. 

Quo  Warranto, 

(Decided  I>ecemLer  22,  1911.     Rehearing  denied  Felniary  17,  1912. 
57  South.  772.) 

Municipal  Corporation;  Appointment;  Officers;  Acta  Consti- 
tuting.— Api)ointiuent  by  the  governor  of  a  eoniuiissioner  for  a  city 
is  not  an  apimiutment  to  a  state  office  within  the  provisions  of  sec- 
tion 1474,  Code  1907.  and  hence,  does  not  require  a  commission. 
Tlie   facts   stated   and   held   to   constitute   a   complete   ap|>ointment 
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without  a  commission,  and  that  the  governor  could  not  thereafter 
cancel  the  appointment. 

(SimpKon  and  Anderson,  J  J.,  dissenting.) 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Quo  warranto  by  the  State,  on  the  relation  of  Pierce 
Patillo,  against  James  L.  Draper,  to  determine  the 
right  to  the  office  of  City  Commissioner  of  Hartselle, 
Ala.  There  was  a  decree  for  relator,  and  defendant  ap- 
peals.   Affirmed. 

It  is  made  to  appear  from  the  application :  That  pe- 
titioner was  an  applicant  for  the  office  of  commissioner 
of  Hartselle,  and  that  on  the  23d  day  of  August,  1911, 
the  Governor  of  the  state  caused  to  be  addressed  to  re- 
lator a  letter  or  printed  communication  advising  him 
of  his  appointment  as  commissioner  for  a  term  of  three 
years.  This  letter  is  made  an  exhibit.  Relator  then 
qualified  by  filing  his  bond  and  oath  of  office  with  the 
judge  of  probate  of  Morgan  county  as  required  by  law, 
and  the  judge  of  probate  thereupon  officially  advised 
the  Governor  of  the  appointment  and  the  fact  that  peti- 
tioner had  qualified.  That  the  Governor,  on  receipt  of 
this  communication,  indorsed  or  caused  to  be  indorsed 
on  the  back  of  said  communication  the  following: 
"Send  Com.  to  P.  Patillo,  Hartselle,  Ala." — ^and  caused 
said  official  communication  with  indorsement  thereon, 
to  be  placed  in  an  official  wrapper  in  the  office  of  said 
Governor,  which  official  wrapper  bore  the  following 
indorsement:  "Authorized  or  indorsed  thereon  by  the 
Governor  as  follows:  Morgan  County.  Application  of 
P.  Patillo;  P.  O.,  Hartselle.  For  appointment  to  office 
of  city  commissioner  for  three  years'  term.  Precinct 
.  Appointed  8/23/1911.  By  order  of  the  Gov- 
ernor: John  D.  McNeel,  Private  Secretary.  Notified 
.    Qualified  8/26/1911.    Fee  paid  8/26/11."    That 
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an  attempted  oaneellation  has  l)een  made  of  the  date  of 
qualification  and  the  date  of  payment  of  fee  by  lines 
drawn  through  said  date.  It  is  further  alleged  that 
there  is  a  record  Tcept  in  the  office  of  the  Governor, 
known  as  the  record  of  the  recording  secretary,  in 
which  is  entered  the  names  and  other  data  of  executive 
appointments  of  the  (lovernor,  and  that  on  said  record 
appears  and  did  appear  the  following,  made  and  entered 
prior  to  Heptember  9,  1911:  **Morgan  County  Execu- 
tive Appointments.  Name,  Patillo,  P. ;  address,  Hart- 
selle;  office,  commissioner;  date  appointed,  8/23/11 ;  re- 
marks, three-year  term."  Here  follow  similar  entries 
as  to  other  commissioners.  And  relator  shows  that 
a(*ross  the  face  of  such  entries  have  been  drawn  pencil 
marks,  and  across  the  face  thereof  has  been  written  the 
legend  **('anceled,"  by  whom  relator  is  not  informed  or 
advised.  The  other  parts  of  the  petition  set  uj)  the  pre- 
tended appointment  of  those  who  assumed  to  be  acting 
as  commissioners,  made  some  time  after  the  matters 
above  set  forth,  and  show  that  the  town  of  Hartselle, 
some  time  before  any  appointments  were  made,  had  in 
the  proi>er  manner  elected  to  have  a  commission  form 
of  government  and  that  the  same  belonged  to  class  D  of 
cities  in  Alabama.  Petition  further  sets  out  the  acts 
and  doings  of  those  alleged  to  have  usurped  the  offiice, 
etc. 

TiDWBLL  &  Sample^  for  appellant.  The  office  to  which 
the  relator  seeks  to  have  himself  restored  is  a  state  of- 
fice and  a  commission  is  the  only  legal  evidence  of  title. 
— People  t\  Lynch,  21  Am.  Rep.  692;  Dillon  on  Mun. 
Corp.  sec.  97;  Montgomery  v.  The  State,  107  Ala.  372; 
People  V,  Hurlhurt,  24  Mich.  83 ;  State  v.  Curley,  5  Colo. 
419;  State  v.  Sayre,  118  Ala.  31 ;  State  v,  Detroit,  37  L. 
R.  A.  219;  30  Gratt.  34;  3rd  South.  82;  20  L.  R.  A.  (N. 
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S.)  112S;  Sec.  1474,  Code  1907.  Under  the  evidence  re- 
lator was  not  appointed. — Acts  1911,  p.  593;  10  Enc.  of 
Evid.  722  and  note;  Cogflin  r.  Myrick,  31  South.  22;  34 
<\vc.  585;  ()  Cal.  674;  Jones  on  Evid.  «45.  No  appoint- 
ment can  be  valid  except  an  appointment  in  writing:. — 
70  N.  Y.  521;  3S  Pac.  68;  Meechum  on  Public  Offices, 
si>c.  115;  25  Pac.  684;  27  L.  R.  A.  45;  10  South.  125;  2 
McQuillan  Mun.  Corp.  sec.  463;  2.i  A.  &  E.  Enc.  of  Law, 
344;  Thompson  r.  The  i^tatr,  21  Ala.  48. 

E.  W.  GoDBEY,  for  appellee.  Section  1474  has  no  ap- 
plication as  the  officer  api)ointed  was  not  a  state  officer. 
—Ex  parte  WiU;/,  54  Ala.  226;  Htatc  ex  rel.  BurnH.  21 
South.  290;  lUirkner  r.  Gordon,  SI  Ky.  665;  State  ex 
rel.  Churchnten,rA  At\.  49;  Hayes  v.  Henry ,  62  (^al. 
557;  36  (\yc.  853;  14  L.  R.  A.  646;  62  Mo.  370;  Johnson 
V.  The  State,  31  South.  493;  120  S.  W.  29.  The  lan- 
guage used  was  sufficient  to  constitute  an  appointment. 
—68  X.  Y.  514;  29  (\vc.  1371 ;  146  U.  S.  36;  51  Atl.  457; 
Hill  i\  State,  1  Ala.  559.  No  commission  was  necessary. 
— Section  5,  Acts  1911,  p.  594.  The  appointment  was 
recorded.— 164  U.  S.  100;  10  Enc.  of  Evid.  716;  45  Am. 
Dec.  621;  Jordan  v.  McClure  L.  Co.,  54  South.  415. 
There  was  no  vacancy  after  the  appointment,  and  hence, 
there  was  no  power  in  the  Governor  to  make  another 
iippointment.— 18  Wend.  515;  9  Paige  Ch.  507;  21  L. 
R.  A.  539;  22  L.  R.  A.  754.  It  was  not  necessary  that 
the  ai)pointment  should  l)e  made  in  writing,  although 
it  was  so  made.— 12  Grat.  303;  29  Cyc.  1373;  12  Mo. 
199;  19  Am.  Rep.  58;  12  Mod.  200;  2  La.  Ann.  663;  22 
Atl.  686;  9  Abbott  456. 

ANDERSON,  J. — While  there  appears  to  be  some 
conflict  in  the  authorities  as  to  what  constitutes  an  ap- 
pointment to  office,  the  definition  of  '^what  constitutes 
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appointment,"  and  to  which  we  adhere,  is:  Where  the 
power  of  appointment  is  absolute,  and  the  appointee 
has  l)een  determined  upon,  no  further  consent  or  ap- 
proval is  necessary,  and  the  formal  evidence  of  the  ap- 
pointment, the  commission,  may  issue  at  once.  Where, 
however,  the  assent  or  confirmation  of  some  other  offi- 
cer or  body  is  required,  the  commission  can  issue  or  the 
appointment  be  complete  only  when  such  assent  or  con- 
firmation is  obtained. — People  r.  Rissclly  49  Cal.  407.  In 
either  case  the  appointment  becomes  complete  when  the 
last  act  required  of  the  appointinj^  power  Ls  performed. 
—^taic  r.  Barbour.  53  Conn,  76,  22  Atl.  686,  55  Am. 
Rep.  65.  In  cases  where  a  commission  is  required,  the 
appointment  is  complete  when  the  commission  is  sijni^ 
by  the  executive,  and  sealed  if  necessary,  and  is  ready 
to  be  delivered  or  transmitted  to  the  appointee. — Mee- 
chem  on  Public  Officers,  §  114.  There  seems  to  be  a 
distinction  as  to  when  the  appointment  becomes  com- 
plete, in  cases  where  the  commission  is  to  be  signed  by 
the  appointing  power  and  when  signed  and  issued  by 
another.  If  the  commission  is  to  Ik?  signed  by  the  ap- 
pointing power,  the  issuance  of  same  is  essential  to  a 
completion  of  the  appointment. — Conger  v.  Gilmer^  32 
Cal.  75.  If,  however,  such  formal  act  is  to  be  performed 
by  some  one  other  than  the  appointing  power,  it  consti- 
tutes no  part  of  the  appointing  power.  Section  1470  of 
the  Code  of  1907  requires  commissions  to  offices  to  be 
signed  by  the  Governor  and  countersigned  by  the  Secre- 
tary of  State,  unless  it  be  the  commission  to  the  Secre- 
tary of  State,  which  must  be  signed  by  the  Governor 
alone.  Section  1469  provides  what  officers  must  have 
commissions,  and  does  not  include  city  commissioners 
or  other  officers  not  mentioned ;  but  section  1474,  in 
providing  for  filling  vacancies  in  all  state  offices,  re- 
quires  that    the    appointee    must    be    commissioned. 
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Therefore  there  is  a  field  of  operation  for  both  statutes; 
section  1469  requiring  commissions  for  all  offices  there- 
in named,  whether  elected  or  appointed,  and  section 
1474  requiring  a  commission  to  all  offices  appointe<l  bj 
the  Governor  to  fill  vacancies,  whether  among  the  offi- 
cers named  in  section  1469  or.  not.  Indeed,  it  seems  to 
be  the  policy  of  our  legislative  system  that  a  commis- 
sion is  essential  to  the  exercise  of  the  duties  of  a  com- 
missioned offl(*er,  as  section  7447  of  the  Code  makes  it 
an  offense  for  an  officer  required  to  have  a  commission 
to  exercise  the  duties  of  the  office*  without  first  having 
obtained  the  commission.  This  is  an  old  section  of  the 
Code,  and  was  amended,  by  implication,  by  new  section 
1472  of  the  Code,  in  so  far  as  it  might  apply  to  elective 
officers  who  had  provided  themselves  with  a  legal  cer- 
tificate of  their  election.  As  to  all  others,  it  is  still  in 
force,  and  indi(*ates  that  all  appointments  should  be 
made  by  the  issuance  of  a  commission,  and  which  is  es- 
sential to  the  exercise  of  the  duties  of  the  office.  "The 
power  to  api)oint  to  fill  vacancies  may  exist  in  two 
classes  of  cases:  (1)  Vacancies  in  offices  originally 
filled  by  appointment;  and  (2)  vacancies  in  offices  orig- 
inally filled  by  elei^tion.  A  vacancy  exists  when  there 
is  no  pi»rson  lawfully  authorized  to  assume  and  exercise 
at  present  the  duties  of  the  office.'' — Meechem  on  l*ublic 
Officers,  §  125.  Mr.  Meechem  also  says,  in  speaking  of  a 
newly  created  office,  in  section  132  of  his  work: 
"Whether  a  newly  created  office,  which  has  never  had 
an  incumbent,  and  which  no  one  is  now  legally  author- 
ized and  qualifiiMl  to  assume,  can  he  deemed  vacant,  so 
as  to  authorize  an  ai)p()intment  to  fill  it,  is  a  question 
upon  which  the  authorities  are  not  in  harmony ;  but  the 
weight  of  authority  seems  to  be  that  it  is  to  Ik*  deemed 
vacant."  Thus  it  is  said  in  Indiana :  "There  is  no  tech- 
nical or  peculiar  meaning  to  the  word  ^vacant,'  as  used 
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in  the  Constitution.  It  means  empty,  unoccupied;  as 
applied  to  an  office,  without  an  incumbent.  There  is 
no  basis  for  the  distincti<m  urged  that  it  applies  only  to 
offices  vacated  by  death,  resignation,  or  otherwise.  An 
existing  office,  without  an  incumbent,  is  vacant,  whether 
it  be  a  new  or  an  old  one.  A  new  house  is  as  vacant  as 
one  tenanted  for  years  which  was  abandoned  yesterday. 
We  must  take  the  words  in  their  plain  usual  sense.'' — 
Stocking  t\  State,  7  Ind.  326;  State  v.  Irvin,  5  Nev.  Ill ; 
People  V,  Mott,  3  Cal.  502;  Rhodes  v,  Hampton,  101  N. 
C.  629,  8  S.  E.  219. 

We  now  come  to  the  last  and  most  serious  question  in 
the  case :  Are  the  commissioners  of  the  city  or  town  of 
Hartselle  state  officers  within  the  meaning  of  section 
1474  of  the  Code  of  1907?  Judge  Dillon,  in  his  great 
work  on  Municipal  Corporations,  in  drawing  a  distinc- 
tion between  state  and  municipal  officers  (volume  1 
[5th  Ed.]  §  97),  says:  ^^Questions  have  arisen  under 
special  constitutional  provisions  respecting  the  authori- 
ty of  the  Legislature  over  rniuiicipal  offices  and  officers. 
And  here  it  is  important  to  bear  in  mind  the  before- 
mentioned  distinction  between  state  officers — that  is, 
officers  whose  duties  concern  the  state  at  large,  or  the 
general  public,  although  exercised  within  defined  terri- 
torial limits — and  municipal  officers,  whose  fun(!tions 
relate  exclusively  to  local  concerns  of  the  particular 
municipality.  The  administration  of  justice,  the  pres- 
ervation of  the  public  peace,  and  the  like,  although  con- 
fided to  local  agencies,  are  essentially  matters  of  pub- 
lic concern;  while  the  enforcement  of  municipal  by- 
laws proper,  the  establishment  of  local  gasworks,  of 
local  waterworks,  the  construction  of  local  sewers,  and 
the  like,  are  matters  which  ordinarily  pertain  to  the 
municipality,  as  distinguished  from  the  state  at  large." 
This  section  was  approved  and  quoted  in  the  opinion  of 
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our  own  court  in  the  case  of  Montgomery  v.  State,  107 
Ala.  372,  18  South.  157.  Said  Campbell,  C.  J.,  in  the 
case  of  People  t\  Hurlbut,  24  Mich.  83,  9  Am.  Rep.  103: 
"The  preservation  of  the  peace  has  always  been  regard- 
ed, both  in  England  and  in  America,  as  one  of  the  most 
important  prerogatives  of  the  state.  It  is  not  the  peace 
of  the  city  or  county,  but  the  peace  of  the  king  or  state, 
that  is  violated  by  crimes  and  disorders.  The  prosecu- 
tion is  on  behalf  of  the  state.  The  trial  is  before  tribu- 
nals created  and  regulated  by  the  state.  The  remission 
of  punishment  is  by  the  Governor  of  the  state." 

Acts  1911,  p.  591,  providing  for  a  commission  form 
of  government  in  cities  having  a  population  of  from 
1,000  to  25,000  inhabitants,  gives  the  commission  au- 
thority and  jurisdiction  to  preserve  the  peace  and  to  en- 
force certain  state  statutes,  as  well  as  the  by-laws  and 
ordinances  of  the  municipality.  They  shall  have  power 
to  exercise  the  authority  and  jurisdiction,  executive, 
legislative,  and  judicial  as  was  exercised  by  the  then  ex- 
isting mayor,  aldermen  and  board  of  police  commission- 
ers, and  all  other  boards  except  the  boards  of  education. 
See  section  6  of  the  act.  Article  14  of  the  municipal 
law  (page  596,  vol.  1,  Code  of  1907),  in  providing  for 
the  enforcement  of  the  law  and  the  administration  of 
justice,  defines  a  "recorder"  to  be  any  person  authorized 
therein  to  hold  municipal  court,  and  in  the  absence  of 
any  such  recorder  authorizes  any  councilman  to  preside 
over  the  court,  and  gives  him  the  same  power  and  au- 
thority therein  granted  to  recorders.  Section  1215,  in 
defining  the  jurisdiction  of  recorders,  also  gives  to  the 
office  the  powers  of  an  ex  officio  justice  of  the  peace,  ex- 
cept in  civil  matters,  and  also  provides  that  in  certain 
instances  any  councilman  may  act  as  recorder,  with  his 
full  power  and  authority.  The  commissioners  being 
state  officers,  to  l>e  first  appointed  by  the  Governor  un- 
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der  the  terms  of  the  act,  the  manner  of  making  said  ap- 
pointments was  governed  by  section  1474  of  the  Code  of 
1907,  and  which  requires  that  all  appointees  to  fill  va- 
cancies must  be  commissioned,  and  the  issuance  of 
which,  we  think,  was  essential  to  a  complete  appoint- 
ment. In  the  case  of  Ex  parte  Wiley,  54  Ala.  226,  the 
court  did  not  hold  that  a  county  solicitor  was  not  a 
state  officer  in  the  general  acceptation  of  the  term,  but 
simply  held  that  there  was  a  broad  distinction  between 
officers  properly  termed  state  officers  and  those  termed 
county  officers,  and  that  a  county  solicitor  was  not  a 
state  officer,  as  used  and  contemplated  in  section  23  of 
article  4  of  the  Constitution  of  1868,  relating  to  the  im- 
peachment of  state  officers.  It  was  not  held  or  intimat- 
ed that  a  county  solicitor  was  not  a  state  officer  in  the 
general  acceptation  of  the  term.  The  same  writer  sub- 
sequently said,  in  the  case  of  Winter  v,  Sayre,  118  Ala. 
31,  24  South.  94:  "The  Constitution  and  the  Legisla- 
ture create  two  classes  of  public  offices  and  officers — 
offices  and  officers  of  the  state,  and  county  offices  and 
officers.''  Of  course,  there  is  a  distinction  between  the 
two  classes ;  but  neither  of  these  cases  hold  that  county 
officers  are  not  state  officers  also,  or  that  a  county  offi- 
cer is  to  no  intent  and  purpose  a  state  officer.  Says 
Judge  Brickell:  "Every  public  officer,  judicial,  minis- 
terial, or  executive,  deriving  place  and  authority  from 
the  Constitution  and  laws  is  an  officer  of  this  state,  and 
not  of  any  other  sovereignty  or  jurisdiction.  If  the 
mere  abstract  force  of  words  l)e  consulted,  the  intendant 
or  mayor  ♦  ♦  ♦  may  be  said  to  be  ^judges  of  this 
state.' " 

Thus  it  would  seem  that  these  commissioners  are 
state  officers,  under  the  broad  and  general  use  of  the 
words,  notwithstanding  there  may  be  a  marked  distinc- 
tion l)etween  them  and  what  are  termed  state  and  coun- 
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ty  officers  in  their  strict  or  proper  use  in  a  Constitution 
or  law  which  deals  separately  and  distinctly  with  state 
and  county  officers.  On  the  other  hand,  it  has  l)een  the 
legislative  policy  to  require  a  commission  as  a  condition 
precedent  to  the  appointment  by  the  Governor  in  filling 
all  vacancies.  The  words  "state  and  county  officers," 
as  used  in  section  1474,  are  intended  to  include  all  va- 
cancies to  state  and  county  offices  as  used  in  a  broad 
and  general  sense,  and  should  not  be  confined  to  state 
and  county  officers  in  the  restrictive  sense,  or  to  those 
officers  as  set  out  in  section  1469  of  the  Code.  Other- 
wise, section  1474  will  read  very  differently  from  what 
it  says,  and  would  say  all  offices  required  to  have  a  com- 
mission, or  all  officers  mentioned  in  section  1469,  in- 
stead of  requiring  that  "all  appointees  must  be  commis- 
sioned," thus  intending  that  a  commission  must  issue 
as  a  condition  precedent  to  the  appointment  to  fill  a  va- 
cancy. Nor  is  it  reasonable  to  say  that  the  statute  re- 
quires a  commission  in  some  instances  and  not  in  oth- 
ers, for  section  1474  contemplates  that  every  appoint- 
ment to  be  made  by  the  Governor  shall  be  completeil  by 
the  issuance  of  a  commission. 

It  may  be  conceded,  however,  for  present  purposes, 
that  the  office  iu  question  is  strictly  a  municipal  one,  and 
not  a  state  or  county  one,  within  the  provision  of  sec- 
tion 1474  of  the  Code,  yet  it  was  made  appointive  at  the 
outset,  and  while  the  act  is  silent  as  to  how  the  Gov- 
(M-nor  shall  make  the  appointment,  and  does  not  in  ex- 
press terms  require  a  commission,  it  must  be  concluded 
that  the  Legislature  contemplated  that  the  appointment 
should  be  made  in  the  then  existing  form  and  manner, 
and  under  the  terms  of  the  law  then  existing  and  refera- 
ble to  appointments  to  be  made  by  the  Governor.  In 
other  words,  until  a  recent  date  when  officers  of  this 
character  were  made  appointive  by  the  Governor,  he 
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supplied  vacancies  by  appointment  only,  and  almost,  if 
not  entirely,  to  state  and  county  offices,  and  which  said 
appointments  were  completed  by  the  issuance  of  a  com- 
mission as  required  by  the  statute;  and  it  must  be  as- 
sumed that  the  Legislature  intended  and  contemplated, 
in  the  present  act,  that  the  authority  to  appoint  would 
\}e  exercised  under  existing  rules  and  regulations.  It 
was  well  known  when  this  act  was  passed  that  appoint- 
ments by  the  Governor  to  fill  vacancies  could  be  com- 
pleted only  by  the  issuance  of  a  commission,  and  the 
Legislature  must  have  intended  that  these  new  appoint- 
ments should  be  made  in  the  same  manner.  When  words 
which  have  a  known  meaning  and  significance  are  used 
in  a  statute,  it  must  be  presumed  that  the  I^egislature 
used  or  adopted  them  in  their  well-known  meaning  and 
sense;  the  contrary  not  appearing.  The  Legislature 
used  the  word  "appoint,"  meaning  that  the  vacancies 
would  be  filled  in  the  same  manner  and  with  the  same 
formality  as  then  existing  for  appointing  to  vacancies; 
otherwise,  they  would  have  doubtless  said  the  Governor 
should  name  the  first  commissioners,  instead  of  "ap- 
point.'' I  do  not  think  that  the  attempted  appointment 
of  the  relator  was  complete,  and  that  it  was  in  fieri  un- 
til the  signing  of  a  commission  by  the  Governor,  and  it 
is  my  opinion  that  the  respondent,  who  holds  under  a 
commission,  is  entitled  to  the  office. 

A  majority  of  the  court  are  of  the  opinion  that  the 
vacancy  in  question  was  not  of  a  state  office,  and  was 
not  one  which  required  a  commission  in  order  to  com- 
plete the  appointment  to  fill  same — that  the  relator  was 
legally  and  duly  appointed,  and  which  said  appoint- 
ment was  beyond  the  control  of  the  Governor.  The  case 
must  therefore  be  affirmed. 

Affirmed. 
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McClellan,  Mayfieli)^  Sayre,  and  Somerville,  J  J., 
concur.  SiMp.oN  and  Anderson,  JJ.,  dissent.  Dowdell, 
i\  J.,  not  sitting. 

HIMP80N,  J. — I  concur  in  the  result  of  the  opinion 
of  Justice  Anderson.  I  do  not  think  that  the  oflBce  in 
question  is  a  state  office;  but  I  concur  in  what  is  said 
by  Anderson,  J.,  as  to  the  presumption  arising  from 
the  laws  in  existence  as  to  how  gubernatorial  appoint- 
ments are  made.  There  is  reason  in  the  remark  of  the 
Supreme  Court  of  Indiana  "that  it  is  probably  the  law 
that,  while  title  to  an  office  is  solely  derived  from  exec- 
utive appointment,  the  commission  of  the  executive  is 
the  only  legal  evidence  of  such  title.-' — JStatc  v.  Allen, 
21  Ind.  516,  83  Am.  Dei\  370.  I  think  that,  at  least,  it 
may  h^  said,  whether  a  formal  commission  be  required 
or  not,  there  must  be  some  distinct  pronouncement  by 
the  Governor  that  the  appointment  is  made.  The  di- 
rection by  the  Governor  to  the  clerks  in  his  office  can- 
not amount  to  more  than  a  direction  about  what  is  to  be 
done,  and,  in  the  very  nature  of  things,  the  matter  must 
remain  in  fieri  until  the  final  declaration  of  the  appoint- 
ment is  made,  and,  until  that  is  done,  be  subject  to  re- 
call by  the  Governor.  The  private  secretary  is  the 
mouthpiece  of  the  Governor,  and  not  the  recording  sec- 
retary. If  a  commission  is  not  necessary,  and  the  pri- 
vate secretary,  under  the  direction  of  the  Governor,  ad- 
dresses a  communication  to  the  appointee,  informing 
him  of  his  appointment,  that  may  be  considered  the 
final  act;  but  in  this  case  the  evidence  shows  that  the 
communication  was  not  signed  by  the  private  secretary, 
but  his  name  was  signed  by  the  recording  secretary, 
without  authority.  It  results  that  it  was  within  the 
power  of  the  executive  to  "hold  up"  the  instructions 
previously  given  and  make  a  new  appointment. 
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Lowery  v.  Petree. 

Election  Contest. 

(Decided  February  18.  1912.     57  South.  818.) 

1.  Apttcal  and  Error;  DUtminHal;  Grounds. — Where  the  transcript 
was  filed  during  the  term  to  which  it  was  by  law  returnable,  it  will 
not  be  dismissed  because  not  filed  in  time,  in  the  absence  of  a  motion 
to  that  end. 

2.  Election;  Contest;  Bond:  Amendment. — Althou};h  the  Imnd  was 
Insufficient  urder  section  470.  Code  1907,  and  the  oetition  was  j)rop- 
erly  dismissed  therefor,  it  was  error  to  refuse  to  set  aside  such 
order  where  the  petitioner  lmme<liately  offered  to  perfect  the  security. 

AppJ'UL  from  Franklin  Circuit  Court. 

Heard  before  Hon.  i\  P.  Almon. 

Election  contest  by  William  J.  Lowery  against  Sid- 
ney J.  Petree  for  the  office  of  judji^e  of  probate.  From 
a  jud}i:nient  disniissinji:  the  jietition,  because  of  failure 
to  give  statutory  bond,  conte-^tant  appeals.  Reversed 
and  remanded. 

The  bond  was  as  follows:  *'\Ve,  William  J.  Lowery 
[here  follows  list  of  sureties],  hereby  agrees  to  pay  to 
the  person  legally  entitled  to  same  all  of  the  costs  of  the 
af 01  e-styled  cause,  wherein  William  D.  Lowery  is  con- 
testant and  Sidney  J.  Petree  is  contestee,  provided  such 
Sidney  J.  Petree  l)e  successful  in  said  contest." 

William.^  &  Jones,  11.  H.  Sargkant,  R.  T.  Simpson, 
Jr.,  W.  H.  Key,  and  A.  H.  Carmichael,  for  appellant. 
The  bond  was  sufficient  under  the  law.— Sections  462, 
470  and  475,  Code  1907.  If  not  sufficient  the  bond  was 
amendable,  and  the  court  should  have  set  aside  the  order 
dismissing  the  appeal  upon  the  immediate  offer  of  peti- 
tioner to  give  perfect  security.-^J/or</a7?^s  case,  30  Ala. 
51;  Peary  v.  liurkett,  35  Ala.  141;  Wilson  i\  Duncan, 
114  Ala.  659;  Ex  parte  Shepherd,  55  South.  627. 
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Chexault  &  CiiBNAULT,  foF  appellee.  The  appeal 
should  be  dismissed.— Sees.  2849,  2870  and  5957,  Code 
1907;  Schnlman  r.  Brantley,  48  Ala.  193.  The  bond 
was  not  sufficient. — Sec.  470,  Code  1907;  Hilliard  v. 
nrown,  103  Ala.  318;  Wilson  v.  Dnnain,  114  Ala.  669. 
The  filing  of  the  security  for  costs  within  the  time  named 
in  the  statute  is  jurisdictional,  and  the  court  could  not 
proceed  without  it,  and  therefore,  properly  dismissed 
the  petition. — Wilson  v.  Duncan ^  supra;  Black  v.  Pate, 
130  Ala.  514;  Pearce  r.  Anderson,  162  Ala.  65.  The 
<'ase  was  dismissed  l)efore  offer  to  file  said  security,  and 
there  was  no  case  on  which  to  base  a  security  for  cost. 
—Turner  r.  Moblie,  135  Ala.  130. 

McCLELLAN,  J. — There  is  no  motion  to  dismiss  the 
appeal.  The  transcript  was  filed,  though  belated,  dur- 
ing the  term  to  which,  in  term  time,  it  was  by  law  re- 
turnable. In  the  absence  of  a  motion  to  dismiss  the 
appeal,  we  will  not,  under  these  circumstances,  consider 
its  dismissal. 

The  paper,  purporting  to  be  a  bond,  filed  with  the 
statement  of  contest,  did  not  comply  with  the  require- 
ment of  the  statute  in  that  particular. — (^ode  1907,  § 
470.  It  should  have  l>een  conditioned  to  secure  the 
costs  of  the  contest.  Obviously,  an  attempt,  though 
abortive,  was  made  to  comply  with  the  statute  as  to 
se(*urity  for  costs.  In  such  case  the  bond,  if  defective 
as  a  statutory  obligation,  was  amendable. — WHson  v. 
Duncan,  114  Ala.  659,  21  South.  1017.  The  doctrine,  in 
this  particular,  of  that  decision,  was  reiterated  in  Ex 
jmrte  Hhephard,  172  Ala.  205,  55  South.  627.  The  court, 
therefore,  erred  in  declining  to  set  aside  its  order  of  dis- 
missal upon  the  immediate  (thereupon)  offer  of  con- 
testant to  perfect  the  security  for  costs  of  contest,  to 
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conform  it  to  the  requirement  of  the  statute  (section 
470)  therefor. 

The  judgment  of  dismissal  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded.    All  the  Justices  concur. 


State,  ex  rel.  Vandiver  v.  Burke,  Judge. 

Quo  Warranto, 

(Decided  December  21,  1911.     Rehearing  denied  l!>l)ruary  17,  1912. 
57  South.  870.) 

1.  Judges;  QualificationH. — Construing  section  154,  Constitution 
1!K)1,  in  tlie  light  of  conditions  existing  at  the  time  of  its  adoption, 
and  the  judicial  historj'  of  the  state  as  evidenced  by  prior  Constitu- 
tions and  the  Acts  of  the  I^egislature,  it  is  held  that  said  section 
154  did  not  inhibit  the  legislature  from  rtniuiring  judges  of  probate 
courts  to  act  as  Judges  of  the  county  court,  even  though  sucli  court 
was  a  court  of  record  and  such  judges  were  not  learned  in  the  law, 
since  section  139,  Constitution  19()1,  imijliedly  authorizes  the  legisla- 
ture to  impose  on  prol  ate  Judges  and  other  persoiis  the  duties  and 
functions  of  inferior  courts. 

2.  i^awc;  »S7flfe  Court;  Probate  CoMrf.— Section  280.  Constitution 
1901,  does  not  i)rohibit  the  legislature  from  investing  probate  judges 
with  the  i)owers  and  duties  of  judges  of  the  county  court,  for  sec- 
tion l.*?9  of  such  Constitution  mentions  such  persons  as  may  be,  by 
law,  invested  with  the  iwwers  of  a  Judicial  nature,  including  judges 
of  probate. 

3.  CoHHtitntional  Law;  ^tatittea;  Presumption. — The  Acts  of  the 
Legislature  are  presumed  to  he  cc»nstltutlonal  until  clearly  show^i 
to  I  e  unc<mstitutlonal. 

4.  Same:  Determination. — A  statute  will  not  be  declared  uncon- 
stitutional unless  shown  to  be  so  beyond  a  reasonable  doubt,  and 
this  is  especially  true  where  many  similar  acts  have  been  sustained. 

5.  Appeal  and  Error;  Rerietr;  Presentation  in  the  Court  Belon\ — 
Where  Information  In  the  nature  of  quo  warranto  was  to  test  the 
right  of  the  i)robate  judge  to  exercise  the  duties  of  a  county  judge 
and  alleged  that  there  was  a  county  court,  that  It  was  a  court  of 
record  and  that  the  probate  judge  was  Ineligible  to  discharge  the 
functions  of  that  office,  and  the  Information  was  dismissed  uptm 
the  sustaining  of  a  demurrer  thereto,  the  sufficiency  of  the  Informa- 
tion was  the  only  question  presented  for  review ;  the  question  of 
the  constitutionality  of  the  r»cal  Act  creating  the  county  court 
could  not  be  reviewed,  as  it  was  not  raised  in  the  court  below,  and 
could  not  be  raised  on  appeal. 

S6— 176 
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Appeal  from  Cullman  Circuit  Court 

Heard  before  Hon.  D.  W.  Speakb. 

Information  by  the  State  on  the  relation  of  W.  T. 
Vandiver  in  the  nature  of  quo  warranto  directed  against 
R.  I.  Burke  as  judge  of  the  county  court.  From  judg- 
ment sustaining  demurrer  to  the  information  relator 
appeals.    Affirmed. 

J.  B.  Brown,  and  Callahan  &  Harris,  for  appellant. 
The  pivotal  point  in  this  case  is  of  course  the  status  of 
the  county  court  of  Cullman  county,  for  if  it  is  a  court 
of  record,  then  section  154,  Constitution  1901,  applies. 
The  county  court  is  a  court  of  record. — Ex  parte  State 
V,  Merlett,  71  Ala.  371 ;  EiP  parte  Roundtree,  51  Ala. 
42;  Larkin  v.  Simmons,  155  Ala.  274;  Cofer  v.  State, 
168  Ala.  172;  InreDeane^Vi  L.  R.  A.  229;  Ex  parte 
Thistleton,  52  Cal.  220;  Beech  v.  Woolford,  7  Ind.  351; 
Woodman  t\  Somersctt  Co,,  37  Me.  29 ;  Shroyer  v.  Rich- 
mond, 16  Ohia  St.  455 ;  Wheaton  v.  Fellows,  23  Wend. 
375;  Bailey  v,  Ala.,  219  U.  S.  219;  People  v.  McOowan, 
77  111.  644 ;  Connor's  Case,  39  Cal.  98.  The  adoption  of 
the  Constitution  of  1901  repealed  the  provision  of  the 
act  creating  the  Cullman  County  Court  in  so  far  as  the 
judge  of  probate  was  made  ex  officio  judge  of  such  court, 
and  left  the  court  without  a  judge.  There  was  no  doubt 
of  the  authority  of  petitioner  to  bring  the  suit  in  the 
name  of  the  state  without  the  authority  of  the  Attorney 
General. — Sees.  5451,  5453  and  5459,  Code  1907 ;  Mont- 
gomery V.  State,  107  Ala.  372.  The  petition  was  suffi- 
cient as  against  demurrers. — Ha  mm  r.  The  State,  156 
Ala.  651 ;  Frost  r.  State,  153  Ala.  054;  Jackson  v.  Statt'^ 
143  Ala.  145.  The  burden  was  on  the  person  holding 
the  office  to  show  his  right  and  title  to  the  office. — 
Montyomery  t\  State,  supra.  The  demurrer  confesses 
the  truth  of  the  allegation  that  the  present  holder  is  not 
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learned  in  the  law,  and  he  is  therefore  ineligible  to  hold 
it. — Clements  v.  The  Sfafe,  153  Ala.  654 ;  Jamison  v. 
Wiggins,  46  L.  R.  A.  318.  Counsel  discuss  the  constitu- 
tionality of  the  act  creating  the  County  Court  of  Cull- 
man County,  but  in  view  of  what  is  said  in  the  opinion, 
it  is  not  deemed  necessary  to  here  set  it  out. 

George  H.  Parker^  and  John  C.  Eyster,  for  appellee. 
Probate  courts  are  courts  of  record. — Dozier  v.  Joyce, 
8  Port.  303 ;  Lee  v.  Hamilton,  3  Ala.  533 ;  Sec.  5353, 
Code  1907,  Sec.  154,  Constitution  1901.  In  common 
law  the  county  court  was  a  court  incident  to  the  juris- 
diction of  the  sheriff,  and  was  not  a  court  of  record. — 
3  Blacks.  35.  It  is  not  a  court  of  record  under  our  Con- 
stitution.— Sec.  150,  Constitution  1901.  The  judicial 
power  was  lodged  in  the  court  and  not  in  the  magis- 
trate.— Perkins  v.  Corbin,  45  Ala.  103.  The  Attorney 
General  is  alone  authorized  to  institute  this  suit — Sec. 
36,  Code  1907;  State  ex  rel  Burke,  160  Ala,  163;  Ex 
parte  Stevenson,  113  Ala.  85;  Ex  parte  State,  71  Ala. 
362.  On  the  question  of  the  act  of  the  de  facto  judge 
being  legal,  see  Ex  parte  State  ex  rel.  Attorney  General, 
142  Ala.  87.  As  to  what  is  meant  by  learned  in  the 
law,  see  O^Neal  v.  McKenna,  116  Ala.  620.  Impeach- 
ment is  the  remedy  and  not  quo  warranto. — State  v. 
Gardner,  43  Ala.  234. 

MAYFIELD,  J. — This  is  a  statutory  information,  in 
the  nature  of  quo  warranto,  brought  in  the  name  of  the 
state,  on  the  relation  of  W.  T.  Vandiver,  against  R.  I. 
Burke,  to  inquire  into  the  right  and  title  by  which  the 
latter  holds  or  exercises  the  office  and  functions  of  judge 
of  the  county  court  of  Cullman.  The  proceeding  is  ex- 
pressly authorized  by  chapter  128,  §  5453  et  seq.,  of  the 
(^ode  of  1907. 


Digitized  by  VjOOQIC 


564  SUPREME  COURT  [Vol. 

[State,  ex  rel.  Vandiver  v.  Burke,  Judge.] 

The  material  allegation,  together  with  the  prayer  of 
the  information,  is  as  follows:  "That  R.  I.  Burke,  who 
is  not  'learned  in  the  law'  as  required  by  section  154  of 
the  Constitution  of  Alabama,  is  holding  and  exercising 
the  powers  and  functions,  and  receiving  the  emoluments 
of  the  office  of  judge  of  the  county  court  of  Cullman 
county,  and  plaintiffs  aver  that  the  said  R.  I.  Burke 
usurps,  intrudes  into,  and  unlawfully  holds  or  exer- 
cises the  powers  and  functions  of  said  office.  The  plain- 
tiffs therefore  pray  that  summons  issue  as  required  by 
law,  directed  to  the  said  R.  I.  Burke,  commanding  him 
to  appear  before  the  honorable,  the  circuit  court  of  Cull- 
man county,  and  to  show  cause  by  what  right,  warrant, 
or  authority  he  is  holding  and  exercising  the  functions 
and  powers  of  said  office  of  judge  of  the  county  court 
of  Cullman  county." 

The  respondent  first  appeared  specially,  and  moved 
the  court  to  (juash  the  information  and  proceedings,  on 
the  grounds  that  they  were  not  instituted  by  the  Attor- 
ney General,  but  on  the  relation  of  one  W.  T.  Vandiver, 
who  was  without  authority  to  institute  the  same,  which 
moti(m  was  heard,  and  overruled,  by  the  judge  to  whom 
it  was  addressed.  Respondent  also  demurred  to  the 
information,  assigning  the  same  grounds  set  forth  in 
his  moti(m  to  quash,  and  additional  grounds,  among 
which  were  the  following:  "Because  the  allegation 
therein  that  defendant  'usurps,  intrudes  into,  and  un- 
lawfully holds  or  exercises  the  powers  and  functions 
of  said  office,'  is  a  conclusion  of  the  pleader,  and  not  a 
statement  of  facts.  Because  the  judge  of  probate  of 
Cullnmn  c(mnty  is  made  the  judge  of  said  court,  and 
said  petition  does  not  allege  that  the  defendant  is  not 
judge  of  the  probate  court  of  Cullman  county.  Because 
this  court  judicially  knows  that  this  defendant,  R.  I. 
Burke,  is  judge  of  probate  of  Cullman  county,  and  that 
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judges  of  the  probate  court  were  expressly  exempted 
and  excepted  from  the  qualifications  prescribed  bv  sec- 
tion 154  of  the  Constitution  that  judges  ^shall  he  learned 
in  the  law.'  Said  petition  does  not  show  that  this  de- 
fendant is  holding  and  exercising  the  powers  and  func- 
tions and  receiving  emoluments  of  the  office  of  judge 
of  the  county  court  of  Cullman  county,  otherwise  than 
as  a  duty  devolving  upon  him  by  virtue  of  his  occupancy 
of  and  holding  the  office  of  judge  of  probate  of  Cull- 
man county.  Said  petition  does  not  aver  that  said  Rob- 
ert I.  Burke  is  not  the  judge  of  probate  of  Cullman 
county.  Because  the  functions  and  powers  exercised 
by  the  judge  of  the  county  court  of  (Pullman  county  is 
not  an  independent  jurisdiction,  but  attaches  to  and  is 
a  part  of  the  duty  devolving  upon  the  judge  of  probate, 
who  is  excepted  and  exempted  by  section  154  of  the  Con- 
stitution. Because  said  county  court  of  Cullman  county 
was  existing  and  the  duties  of  the  judge  performed  by 
the  judge  of  probate  at  the  time  of  the  adoption  of  the 
Constitution,  and  the  adoption  of  the  (Constitution  was 
a  recognition  of  the  right  of  the  probate  judge  to  exer- 
cise the  powers  and  functions  as  presiding  officer  of  the 
county  court,  and  the  judge  of  probate  or  judge  of  pro- 
bate court  was  excepted  and  exempted  from  the  pro- 
visions of  said  section  154." 

The  judge  to  whom  the  infommtion  was  addressed 
sustained  the  respondent's  demurrer,  and  the  relator  de- 
clined to  plead  further,  and  suffered  final  judgment; 
and  from  such  judgment  the  relator  prosecutes  this 
appeal. 

The  proceeding  in  question,  in  the  name  of  the  rela- 
tor, is  expressly  authorized  by  the  statutes  and  Code 
procedure  to  which  we  have  above  referred ;  and  the  ap- 
peal to  this  court  is  likewise  authorized  by  sections  5470 
et  seq.  of  the  Code.     It  is  distinguishable  from  that  of 
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mandamus  to  a  judge  to  control  his  judicial  action, 
which  was  considered  and  decided  in  the  cases  of  State 
ex  rel.  Almon  v.  Burke,  160  Ala.  163,  48  South.  1035, 
and  In  re  Stephensofiy  113  Ala.  85,  21  South.  210.  In 
this  case  the  proceeding  is  in  the  nature  of  quo  war- 
ranto, and  is  by  statute  explicitly  authorized  to  be  in- 
stituted, in  the  name  of  the  state,  on  the  relation  of 
"any  person  giving  security  for  costs,''  whereas  there  is 
no  such  authorization  as  to  mandamus  proceedings 
against  a  judge.  So  the  important  and  material  ques- 
tion presented  by  the  information  and  the  demurrer 
thereto  was,  Can  the  respondent,  who  is  probate  judge 
of  Cullman  county,  and  is  "not  learned  in  the  law," 
constitutionally  exercise  or  discharge  the  judicial  func- 
tions imposed,  or  attempted  to  be  imposed,  by  statute, 
upon  probate  judges,  as  to  the  county  court  of  Cull- 
man? 

It  is  contended  by  the  relator  that  the  county  court 
of  Cullman  is  "a  court  of  record"  within  the  meaning  of 
section  154  of  the  Constitution,  and  that  respondent 
cannot  therefore  constitutionally  exercise,  perform,  or 
discharge  the  duties  of  such  office.  On  the  other  hand, 
the  contention  of  the  respondent  probate  judge  is  set 
forth  in  his  special  grounds  of  demurrer.  Section  154 
of  the  Constitution  of  Alabama  of  1901  reads  as  fol- 
lows :  "Chancellors  and  judges  of  all  courts  of  record, 
shall  have  been  citizens  of  the  United  States  and  of 
this  state  for  five  years  next  preceding  their  election 
or  appointment,  and  shall  be  not  less  than  twenty-five 
years  of  age,  and,  except  judges  of  probate  courts,  shall 
be  learned  in  the  law."  The  correspondent  section  of 
the  Constitution  of  1875  reads  as  follows:  "Sec.  14. 
The  judges  of  the  Supreme  Court,  circuit  courts,  and 
chancellors  and  the  judges  of  city  courts  shall  have 
been  citizens  of  the  United  States  and  of  this  state  for 
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five  years  next  preceding  their  election  or  appointment, 
and  shall  be  not  less  than  twenty-five  years  of  age,  and 
learned  in  the  law."  Under  this  constitutional  pro- 
vision, as  it  was  written  in  the  Constitution  of  1875, 
it  was  certain — beyond  doubt — that  it  was  not  a  con- 
stitutional requisite  that  the  judge  of  a  county  court 
or  the  person  exercising  the  powers  and  discharging 
the  functions  conferred  upon  such  courts,  whether  a 
probate  judge  or  not,  should  be  learned  in  the  law.  Did 
the  Constitution  of  1901  work  such  a  change  as  to  re- 
quire the  oflficer  or  person  discharging  such  functions 
to  be  "learned  in  the  law,"  if  such  county  court  be,  or 
is  made,  a  "court  of  record,"  and  the  officer  or  person 
discharging  such  functions  be  the  probate  judge  of  such 
county?  This  is  the  serious,  the  important,  question 
propounded  to  the  circuit  judge  below,  and  to  us  by 
this  appeal. 

Section  139  of  the  Constitution  which  names  or  pre- 
scribes the  tribunals  in  which  the  judicial  power  of  the 
state  shall  be  vested  names  the  Senate  sitting  as  a 
court  of  impeachment,  the  Supreme  Court,  and  circuit, 
chancery,  probate,  and  such  inferior  courts  as  the  Leg- 
islature may  establish;  and  concludes  by  adding  the 
phrase,  ^^and  such  persons  as  mo/y  be  by  Icm  invested 
tmth  powers  of  a  judicial  nature,''  with  certain  condi- 
tions as  to  the  establishment  of  such  inferior  courts, 
not  here  important  to  be  discussed.  The  quoted  and 
italicized  provision  of  section  139  of  the  Constitution 
first  appeared  in  the  Constitution  of  1875.  Since  the 
Constitution  of  1875,  the  Legislature  has  had  this  ex- 
press authority  for  conferring  certain  parts  of  the  ju- 
dicial power  of  the  state — theretofore  conferred  or  con- 
ferable  only  upon  the  tribunals  or  courts  mentioned  or 
provided  for  in  the  previous  Constitutions  of  1819, 
1861,  and  1865 — upon  certain  designated  persons.  This 
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change  of  the  Constitution  was  no  doubt  suggested, 
and  rendered  proper  and  appropriate,  if  not  necessary, 
by  the  first  penal  Code  of  the  state,  which  was  adopted 
by  the  Legislature  in  the  year  1866.  As  is  well  known, 
this  Code  provided  for  a  new  system  of  criminal  proce- 
dure in  this  state.  Such  was  the  undoubted  purpose 
of  the  act  providing  for  the  codification,  and  also  of 
the  act  subse(iuently  adopting  the  Penal  Code.  See 
Penal  Code  1866. 

In  the  case  of  BaJkum  t\  State,  40  Ala.  671,  675,  this 
court  spoke  as  follows:  "A  constitutional  question  is 
presented  in  this  case,  viz.,  that  the  Legislature  had  not 
the  power  to  establish  a  county  court  in  the  several 
counties  in  this  state,  and  make  the  judges  of  probate 
ex  officio  judges  of  said  courts,  and  that  the  county 
courts  thus  established,  being  independent  courts  of  in- 
ferior jurisdi(*tion,  can  be  presided  over  by  none  other 
than  separate  judges  elected  for  that  purpose.  This 
question  has  been  in  effect  decided  at  the  present  term 
of  this  court.  A  county  court  of  different  powers  and 
jurisdiction  from  the  county  courts  as  now  existing 
was  established  by  the  Legislature  for  the  county  of 
Montgomery  on  the  24th  of  February,  1860;  and  the 
judge  of  probate  in  said  county  was  made  ex  officio  the 
judge  of  said  county  court.  Acts  1859-60,  p.  564.  On 
appeal  to  this  court  from  a  judgment  rendered  by  the 
said  county  court,  the  question  raised  in  the  present 
case  was  presented,  and  wt  then  held  as  follows:  'No 
one  questions  the  power  of  the  General  Assembly  to 
establish  by  law  inferior  courts  wnth  common-law  juris- 
diction within  a  county,  city,  or  district,  and,  should 
it  do  so,  we  see  no  good  reason  why  the  Legislature 
cannot  authorize  any  judicial  ofF.icer  who  has  been 
elected  by  the  people  to  preside  in  such  inferior  court, 
if  such  officer  has  lieen  elected  by  the  people  under  the 
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jurisdiction  of  the  court  thus  established.' — Randolph 
r.  BaUlivin,  41  Ala.  305,  309."  In  the  case  of  Gaines 
p.  Harvin,  19  Ala.  498,  this  court  said:  *To  hold  all 
such  acts  as  are  performed  by  inferior  officers  void,  be- 
cause such  officers  have  not  l)een  commissioned  or  qual- 
ified as  the  Constitution  requires  judges  to  be  elected 
and  qualified,  would  l>e  to  unsettle  the  titles  of  the 
country,  and  to  introduce  a  scene  of  confusion  which 
would  greatly  disturb  the  public  repose.'  This  an- 
nounces a  doctrine  stronger  than  is  required  to  sustain 
the  validity  of  these  judgments." 

In  the  case  of  Ex  parte  Roundtree  and  Orr,  51  Ala. 
42,  the  constitutional  question  as  to  the  qualification  of 
the  judge  of  the  circuit  court  ex  officio  to  discharge  the 
duties  of  the  inferior  court  created  by  the  Legislature 
for  Morgan  county  was  different  from  the  question  in 
this  caj^e,  and  from  the  questions  involved  in  the  two 
cases  last  above  quoted  from.  In  the  Roundtree  Case 
the  question  was  that  the  Constitution  required  that  all 
judges  should  be  elected  by  the  people,  and  that  the 
judge  provided  was  not  elected  by  the  people  of  Mor- 
gan county,  but  by  the  people  of  the  then  Fourth  judi- 
cial circuit,  and  that  this  was  not  a  compliance  with 
the  Constitution  notwithstanding  Morgan  county  was 
a  part  of  the  Fourth  judicial  circuit.  That  part  of  the 
act  providing  that  the  judge  of  the  Fourth  Circuit 
should  l>e  the  judge  of  the  inferior  court  cre- 
ated was  declared  void.  That  ca^e  was  distinguished 
from  the  other  cases,  and  therefore  from  this,  by 
Brickbll,  C.  J.,  as  follows:  "The  decisions  in  the  cases 
of  Balkum  v.  Utate,  40  Ala.  671,  and  Randolph  r.  Bald- 
win, 41  Ala.  305,  are  not  inconsistent  with,  but  support, 
the  views  we  have  expressed.  The  courts,  the  jurisdic- 
tion of  which  was  involved  in  those  cases,  were  pre- 
sided over  by  a  judge  deriving  his  title  from  an  election 


Digitized  by  VjOOQIC 


570  SUPREME  COURT  [Vol. 

[State,  ex  rel.  Vaudlver  v.  Burke,  Judge.] 

by  the  qualified  voters  ODly  of  the  districts  for  which 
the  courts  were  established.  It  is  apparent,  if  such 
had  not  been  the  fact,  the  jurisdiction  of  the  courts 
would  not  have  been  maintained." 

In  speaking  of  the  power  of  the  Legislature  to  estab- 
lish inferior  courts,  and  of  the  effect  and  result  of  the 
Constitution  being  subsequently  adopted  with  such  pro- 
visions as  to  inferior  courts,  this  court  in  Roundtree's 
Case,  above,  at  pages  47,  48,  of  51  Ala.,  said:  "The 
question  was  the  subject  of  deliberate  consideration  in 
Ntcffent  V.  State,  18  Ala.  521,  and  it  was  declared  that 
a  court,  the  judgments  of  which  were  subject  to  revision 
by  a  higher  tribunal,  was  an  inferior  court  within  the 
meaning  of  this  clause  of  the  Constitution,  and  that  it 
it  is  the  relation  the  courts  bears  to  the  superior  tri- 
bunal, and  not  the  character  or  extent  of  its  jurisdic- 
tion, which  is  contemplated.  The  conclusiveness  of  this 
decision  has  never  been  questioned.  It  has  been  re- 
peatedly acted  on  by  the  General  Assembly,  and  ac- 
quiesced in  by  this  court.  With  full  knowledge  of  it, 
the  same  provision  in  the  same  terms  was  incorporated 
in  the  same  Constitution.  We  are  not  at  liberty  there- 
fore, to  depart  from  it,  and  must  pronounce  it  within 
legislative  competency  to  ordain  and  establish  an  infe- 
rior court,  clothed  with  the  jurisdiction  the  statute  con- 
fers on  this  court." 

It  is  a  well-settled  canon  of  construction  that  Consti- 
tutions should  be  construed  in  the  light  of  the  condi- 
tions existing  at  the  time  of  their  adoption,  and  of  the 
judicial  history  of  the  state.  In  the  light  of  the  long 
established  usage  and  practice  of  probate  judges  to 
perform  the  duties  pertaining  to  the  county  courts,  and 
of  the  long  continued  and  almost  unvarying  practice  of 
the  Legislature  to  confer  such  duties  upon  the  probate 
judges,  we  cannot  believe  that  it  was  the  intention  of 
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the  Constitution  makers  to  inhibit  the  continuance  of 
the  practice,  particularly  as  no  provisions  were  made, 
for  abolishing  such  courts,  or  designating  other  persons 
or  officers  to  discharge  the  duties  and  functions  thereof. 

"In  pronouncing  on  the  constitutionality  of  an  act 
which  has  received  the  sanction  of  a  co-ordinate  de- 
partment of  the  government — the  legislative  department 
— the  courts  will  indulge  the  presumption  that  such  act 
is  constitutional  until  clearly  convinced  to  the  con- 
trary.—Zei^/er  V.  8,  d  N.  R.  R.  Co,,  58  Ala.  594 ;  «.  d  X. 
R,  R.  Co.  V.  Morris,  65  Ala.  193 ;  Edwards  v,  William' 
son,  70  Ala.  145."    2  Mayf.  Dig.  p.  690. 

It  is  another  sound  rule  of  construction  that  when 
called  upon  to  pronounce  the  invalidity  of  an  act  of 
the  Legislature,  passed  with  all  the  forms  and  solemni- 
ties requisite  to  give  it  the  force  of  law — and  especially 
as  in  this  case,  where  like  acts  or  acts  of  similar  kind 
have  been  repeatedly  so  pased  by  successive  Legisla- 
tures— courts  approach  the  question  with  very  great 
caution,  and  examine  it  in  every  possible  aspect,  and 
ponder  it  as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  on  the  subject,  and  will  never 
declare  such  statutes  void  unless  the  invalidity  is  con- 
sidered beyond  reasonable  doubt. 

Applying  these  principles  to  the  case  at  bar,  we  are 
constrained  to  hold  that  it  was  not  the  intention  of  the 
makers  of  the  Constitution  to  render  probate  judges  in- 
eligible to  perform  the  functions  or  discharge  the  duties 
imposed  on  them  by  the  Code  or  by  special  statutes  as 
to  county  courts  unless  they  were  learned  in  the  law. 
The  Constitution  expressly  excepts  probate  judges  from 
the  requirement  of  being  learned  in  the  law.  It  was, 
of  course,  known  to  the  Constitution  makers  at  the 
time  of  the  framing  and  adoption  of  the  Constitution  of 
1901  that  in  many  of  the  counties  the  functions  and 
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duties  of  the  county  court  were  being  performed  and 
discharged  by  the  probate  judge,  and  that  in  most  cases 
tliey  were  not  learned  in  the  law.  There  is  no  express 
prohibition  in  the  Constitution  against  the  practice; 
and  the  fact  that  probate  judges  are  explicitly  excepted 
from  the  provision  that  judges  of  courts  of  record  shall 
be  learned  in  the  law  would  seem  to  have  been  a  recog- 
nition of  the  practice,  if  not  an  authorization  of  it. 
There  is  certainly  very  little  (if  any)  more  reason  for 
requiring  the  judge  of  a  county  court  who  tries  only 
misdemeanors  to  he  learned  in  the  law  than  there  is  for 
requiring  judges  of  the  probate  courts  to  be  so  learned. 
The  duties  and  functions  of  the  probate  court  are  with- 
out doubt  of  as  much  importance  and  sacredness  as 
those  of  the  county  court;  and  their  proper  discharge 
requires  as  much  legal  lore  as  the  proper  discharge  of 
those  of  the  latter  court  requires.  Many  of  the  func- 
tions and  duties  of  the  county  court  are  now,  and  have 
always  been,  discharged  by  justices  of  the  peace,  who 
are  not  reijuired  to  l)e  learned  in  the  law,  and  to  whom 
we  think  it  unquestionable  that  the  Constitution  does 
not,  and  was  not  intended  to  apply. 

Moreover,  we  think  section  139  of  the  Constitution 
clearly  authorizes  the  Legislature  to  impose  upon  the 
probate  judges  or  other  otficers  or  persons  the  duties 
and  functicms  of  the  county  court.  But  we  do  not  think 
that  the  fact  that  the  county  court  might,  for  some 
purp()s(\s,  be  considered  a  court  of  record,  requires  that 
probate  judges  shall  be  learned  in  the  law,  whatever 
miglit  be  the  result  as  to  other  persons  if  the  county 
court  should  be  considered  a  court  of  record.  So  far  as 
the  probate  judges  are  concerned,  it  is  immaterial,  we 
think,  whether  the  county  court,  the  duties  and  func- 
tions of  which  they  are  required  to  perform  and  dis- 
charge, is  or  is  not,  a  court  of  record.     They  are  not 
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judges  of  such  county  courts,  though  they,  as  probate 
judges,  are  recjuired  to  discharge  the  duties  thereof. 
They  do  not  thereby  hold  two  judicial  offices — ^liolding 
only  one  office,  but  by  law  being  required  to  discharge 
the  duties  of  three  courts,  the  probate,  the  county,  and 
the  commissioners'. 

Unless  otherwise  provided  by  special  statute,  it  now 
is,  and  ever  since  1866  has  been,  as  obligatory  upon  a 
probate  judge  to  perform  the  duties  pertaining  to  a 
county  court,  together  with  those  imposed  upon  him 
as  a  member  of  the  commissioners'  court,  as  it  is  the 
duties  pertaining  to  the  probate  oflFice.  He  is  required 
to  give  two  separate  Imnds  for  the  faithful  discharge 
of  these  duties.  The  probate  judge  might  Ik?  required 
to  give  other  bonds  for  the  performance  of  other  duties: 
in  addition.  But  the  fact  tliat  he  discharges  the  duties 
of  two  or  more  courts  does  not  make  him  liold  two 
offices  in  violation  of  the  Constitution.  There  is  in 
such  cases  a  multiplicity  of  duties  and  functions,  but 
no  multiplicity  of  offices.  If  it  should  l)e  considercnl 
that  the  probate  judgeship  and  the  county  court  judge- 
ship were  separate  and  dJstinct  offices  of  profit  and 
trust,  any  one  perscm  might  Ik*  ineligible  to  hold  both 
at  the  same  time,  and  ineligible  to  hold  the  latter  office 
unless  he  were  learned  in  the  law,  because*  of  sections 
154  and  280  of  the  Constitution.  We  are  aware  that 
there  are  authorities  and  decisions  to  the  effect  that  one 
officer  or  person  cannot  ex  officio  discharge  the  duties 
or  functions  of  two  offices  of  public  trust  and  profit  at 
the  same  time  because  violative  of  the  constitutional 
provision ;  but  we  are  not  willing  to  follow  these  to  tlie 
extent  of  holding  that  a  probate  judge  cannot  under 
our  Constitution  ex  officio  discharge  the  duties  per- 
taining to  either  the  commissioners'  court  or  the  county 
court.    The  practice  and  custom  has  too  long  prevailed, 
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has  been  sanctioned,  if  not  expressly  authorized,  by  too 
many  different  Constitutions  and  constitutional  con- 
ventions, to  be  now  stricken  down.  We  think  it  not 
open  to  question  that  our  Constitution  makers  intended, 
and  that  the  Constitution  should  be  interpreted  to  mean, 
that  such  statutes  are  multiplicative  of  duties  and 
functions,  rather  than  of  offices.  In  our  opinion  it 
does  not  necessarily  follow  that,  because  the  judge  of 
one  court  is  by  statute  required  to  perform  certain  du- 
ties and  exercise  certain  functions  pertaining  to  an- 
other, he  thereby  holds  two  offices,  or  that  he  is  judge 
of  both  courts.  The  Legislature,  unless  prohibited, 
may  establish  a  court  without  providing  for  the  elec- 
tion or  appointment  of  any  officers  thereof.  It  may, 
unless  prohibited  by  the  Constitution,  prescribe  that 
the  work  of  a  court  thus  created  shall  be  performed  by 
other  officers.  This  is  what  was  done  when  county 
courts  were  created  by  the  Penal  Code  of  1866.  No 
officers  of  the  county  court  were  then  provided,  the 
Code  merely  providing  that  the  probate  judges  should 
do  the  work  and  business  of  the  court  so  created.  It 
was,  in  fact,  merely  taking  from  the  circuit  and  the  jus- 
tice courts  a  certain  part  of  their  jurisdiction  and  du- 
ties, and  transferring  the  same  to  the  probate  courts  or 
the  judges  thereof.  No  new  office  was  thereby  created, 
although  a  new  court  was  erected. 

It  is  true  that  certain  local  acts  creating  county  court* 
provided  for  separate  officers,  but  we  are  speaking  of 
the  general  law  as  to  county  courts,  and,  if  the  local 
act  provided  that  the  judge  of  probate  should  discharge 
the  duties  pertaining  to  the  county  court,  then,  of 
course,  the  rule  would  be  the  same,  whether  the  local 
law  conferred  more  or  less  jurisdiction  than  the  gen- 
eral law.  That  this  is  the  proper  construction  to  be 
placed  ujxm  our  Constitution,  considered  as  a  whole. 
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we  feel  no  doubt.  The  Constitution  expressly  confers 
upon  the  Legislature  the  power  to  create  courts  of  infe- 
rior jurisdiction  (within  certain  limitations  not  neces- 
sary to  be  here  mentioned),  together  with  the  authority 
to  define  and  prescribe  the  powers  and  duties  of  the 
officers  thereof;  and  provides  that  the  judges  of  such 
court  "shall  be  elected  or  appointed  in  such  mode  as 
the  Legislature  may  prescribe."  This  charge  was  evi- 
dently devised  to  meet  the  decision  of  this  court  in 
Roundtre&8  Case,  51  Ala.  51.  It  is,  as  we  have  before 
said,  a  part  of  the  judicial  history  of  this  state  that  the 
duties  and  functions  of  county  courts  have  been  per- 
formed or  discharged  by  the  probate  judges  with  but 
few  instances  of  exception;  and  that,  as  a  matter  of 
fact  known  to  all  men,  such  judges  as  a  rule  have  not 
been  learned  in  the  law — ^in  other  words,  have  not  been 
lawyers.  Again,  certain  judicial  functions  from  the 
beginning  of  our  state  government  have  been  conferred 
by  the  Legislature  upon  certain  persons  or  officers  well 
known  not  to  be  learned  in  the  law — as,  for  instance, 
clerks,  registers,  masters  of  the  courts,  and  sheriffs; 
And  evidently  to  obviate  all  doubt  upon  this  subject 
the  Constitution  of  1875  (section  139)  expressly  au- 
thorized such  investiture  of  the  judicial  power.  As  ex- 
amples of  legislative  availment  of  this  authority,  it 
may  be  noted  that  by  statute  many  judicial  functions 
are  conferred  upon  registers  in  chancery,  in  addition 
to  their  clerical  duties,  and  they  are  made  ex  officio 
judges  of  the  probate  court,  when  the  judge  tliereof  is 
disqualified.  Coroners  are  made  both  judicial  and  ex- 
ecutive officers,  and  are  ex  officio  sheriffs,  when  there 
is  no  sheriff  to  act.  The  constitutionality  of  these 
statutes  has  never  been  questioned  or  doubted,  so  far 
as  we  are  advised.  Nor  was  it  ever  supposed  that  the 
register  or  the  coroner,  in  such  cases  was  holding  two 
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offices.  These  and  similar  statutes  have  stood  too  long, 
been  sanctioned  by  too  many  new  Constitutions  and 
different  Legislatures,  and  sustained  by  too  many  de 
cisions  of  this  court,  to  be  now  successfully  assailed. 
Nor  do  we  think  it  was  the  purpose  or  effect  of  the 
change  in  section  154  of  the  Constitution — whereby 
judges  of  courts  of  record  are  required  to  be  learned  in 
the  law — to  strike  down  these  various  statutes  or  pre- 
vent the  passage  of  similar  ones. 

The  Supreme  Court  of  Massachusetts  has  taken  the 
same  view  of  a  similar  provision  of  the  Constitution  of 
that  state.  That  Constitution  provided  that  "judges  of 
the  court  of  common  pleas  shall  hold  no  other  office 
under  the  government  of  this  commonwealth.''  The 
Legislature  of  1843  provided  that  all  the  duties  of  mu- 
nicipal courts  should  be  performed  by  the  justices  of 
the  court  of  common  pleas;  and  the  act  was  held  not  to 
be  violative  of  the  constitutional  provision. — WriV;?  r. 
Com,,  5  Mete.  (Mass.)  508.  The  court  in  that  case  said: 
"We  think  the  Ht.  of  1843,  c.  7,  must  l>e  understotxl  and 
construed  as  a  general  and  entire  transfer  to  the  court 
of  common  pleas  of  all  criminal  matters  which  had 
heretofore  been  cognizable  by  the  judge  of  a  municipal 
court;  and  tlierefore,  if  an  appointment  could  now  be 
nmde  of  a  municipal  judge,  for  the  reason  that  the  office 
has  not  been  specially  abrogated,  yet  the  individual 
holding  sucli  office  would  exist  as  a  judge  in  name  only, 
and  with(nit  any  authority  or  jurisdiction.  It  se<mis, 
liowev(^r,  to  result  from  the  considerations  we  have  sug- 
gested that  the  office  of  judge  of  the  municijial  court 
was  virtually  abrogated  by  the  act  transferring  its  du- 
ties to  the  court  of  common  pleas.  The  result  to  which 
we  have  come  is,  therefore,  that  the  act  in  question  does 
not  violate  the  constitutional  provision  contained  in 
the  amendments  to  the  Constitution,  art.  8,  and  is  not 
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void  for  that  cause."  We  think  these  remarks  of  the 
Massachusetts  court  applicable  to  the  case  at  bar.  If 
a  judge  should  be  elected  or  appointed  to  the  county 
court  of  Cullman,  without  amending  the  general  or  the 
special  statute,  however  learned  in  the  law  he  might 
be,  he  would  be  a  judge  without  a  "job."  We  see  no 
reason  in  law  or  in  fact  why  the  Legislature  cannot 
by  either  general  or  special  statute  authorize  the  pro- 
bate judge  of  Cullman  county  to  perform  the  duties  and 
to  discharge  the  functions  relating  to  the  county  court 
of  that  county;  and  it  seems  to  us  wholly  immaterial 
whether  or  not  the  latter  be  considered  a  court  of  rec- 
ord, probate  judges  being  specially  excepted  by  the  Con- 
stitution from  the  general  requirement  that  judges  of 
courts  of  record  shall  be  learned  in  the  law.  Moreover, 
he  is  not  judge  of  the  county  court,  but  judge  of  the 
probate  court,  who  is  required  to  do  the  work  of  the 
county  court. 

We  cannot  on  this  appeal  consider  or  pass  upon  the 
constitutionality  of  the  local  acts  of  the  Legislature 
pertaining  to  the  county  court  of  Cullman,  for  the  rea- 
son that  the  (luestion  was  not  raised  or  passed  upon 
by  the  lower  court.  The  only  ruling  of  the  lower  court 
complained  of  on  this  appeal  was  that  of  sustaining  a 
demurrer  to  the  information.  The  information  conceded, 
alleged,  or  informed  the  lower  court  that  there  was  a 
county  court  for  Cullman  county  by  virtue  of  these 
statutes;  that  it  was  a  court  of  record;  and  that  the 
judge  of  probate  of  that  county  was  not  "learned  in  the 
law,"  and  that,  by  virtue  of  section  154  of  the  Constitu- 
tion, he  was  therefore  ineligible  to  perform  the  duties 
or  discharge  the  functions  of  that  office.  The  respond- 
ent demurred  to  this  petition,  the  judge  below  sustained 
the  demurrer,  and  the  relator  declined  to  amend  his  in- 
formation or  to  plead  further,  and  suffered  a  final  judg- 
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ment,  from  which  he  appeals.  So  it  is  only  the  suffi- 
ciency of  that  information  which  we  can  examine  on 
this  appeal.  Of  course,  when  the  relator  declined  to 
amend  or  to  plead  further,  the  only  thing  left  for  the 
judge  to  do  was  to  dismiss  the  information  or  to  render 
a  judgment  against  the  relator.  The  latter  course,  in 
this  case,  was  pursued,  e\idently  for  the  benefit  of  the 
relator,  so  that  he  could  have  the  correctness  of  th,e  rul- 
ing on  the  demurrer  tested  by  this  court  on  appeal.  This 
court  will  never,  on  appeal,  investigate  or  inquire  into 
the  constitutionality  of  statutes  in  civil  cases,  where 
the  questions  were  not  raised  or  passed  upon  below, 
unless  the  statute  is  necessary  to  the  jurisdiction  of 
this  court  or  to  that  of  the  court  below. 

The  only  questions  raised  or  attempted  to  be  raised 
in  the  court  below  were  whether  or  not  the  probate 
judge  of  Cullman  county  could  discharge  the  duties  of 
the  county  court  of  Cullman,  if  he  was  not  "learned  in 
the  law,''  and  whether  or  not  the  county  court  of  Cull- 
nmn  was  a  court  of  record.  The  question  whether  or 
not  there  was  a  county  court  for  Cullman  was  not 
raised  nor  attempted  to  be  raised  in  the  court  below, 
ami  therefore  was  not  decided  by  the  judge  below;  and, 
of  course,  that  (luestion  cannot  be  properly  presented 
for  the  first  time  on  this  appeal.  So  far  as  the  ques- 
tions presented  by  this  appeal  are  C(mcerned,  it  is,  we 
think,  wholly  immaterial  whether  the  county  court  of 
Cullman  county  exists  by  virtue  of  the  general,  or  by 
virtue  of  a  special  law,  each  providing,  as  it  does,  that 
the  judge  of  the  prolate  court  shall  discharge  the  du- 
ties and  perform  the  functions  of  the  county  court. 

We  find  no  error  in  the  ruling  or  judgment  of  the 
trial  judge,  and  the  same  is  in  all  things  affirmed. 

Affirmed.  All  the  Justices  concur,  save  Dowdell, 
r.  J.,  not  sitting. 
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State,  ex  rel.  Crenshaw,  et  al.  v. 
Joseph,  et  al. 

Quo  WafTanto. 

(Decided  December  21,  1911.    Rehearing  denied  February  15,  1912. 
57  South.  942.) 

1.  Statutes;  Enactment;  Approved  ft;/  Governor;  Failure;  Adjourn- 
ment. — The  constitutional  provision  that  if  any  bill  shall  not  be  re- 
turned by  the  Governor  within  six  days  after  it  shall  he  presented 
to  him.  it  shall  become  a  law  as  if  he  had  signed  it,  unless  the 
legislature,  by  its  adjournment,  prevents  its  return,  has  in  view  a 
final  adjournment  and  not  a  mere  recess. 

2.  Same;  Failure  to  Return. — ^The  time  within  which  the  Gover- 
nor may  consider  a  bill  without  its  becoming  a  law  is  measured  by 
calendar  days  under  the  constitutional  provision  that  a  bill  shall 
become  a  law,  as  if  signed  by  the  governor,  if  it  shall  not  be  re- 
turned by  him  within  six  days  after  presented,  Sundays  excepted. 

3.  Same. — Under  the  constitutional  provision  above  referred  to  the 
return  of  the  bill  contemplates  a  return  while  the  House  is  in  ses- 
sion, and  it  cannot  be  returned  to  any  officer  or  aggregation  of 
members  of  the  House  when  not  in  session. 

4.  Same. — Where  a  return  of  the  bill  by  the  governor  to  the 
House  in  which  it  originated  is  prevented  by  recess  for  more  than  a 
day,  the  two  days  after  re-assembling  in  which  it  must  be  returned 
to  the  House  under  the  Constitution  to  prevent  it  becoming  a  law 
without  signature,  must  necessarily  be  legislative  days. 

5.  Same:  Approval  by  Governor;  Evidence. — A  memorandum 
made  on  a  bill  at  the  time  by  the  Governor's  recording  secretary 
cannot  be  resorted  to  to  show  when  a  House  bill  reached  the  Gov- 
ernor, which  was  returned  with  objections  to  the  House  by  the  Gov- 
ernor, in  order  to  determine  whether  it  was  so  returned  in  six  days 
as  required  by  the  Constitution ;  as  the  legislative  record,  with 
amendments  to  obviate  the  Governor's  objection,  and  the  presump- 
tions therefrom  in  favor  of  its  constitutional  enactment  are  eoiichi- 
sive.  Hence,  where  the  legislative  record  and  journals  did  not,  and 
wore  not  re<iuire<l  to  show  when  the  bill  was  i)resented  to  the  Gov- 
ernor, such  memoraixdum  was  not  admissible  to  show  that  the  bill 
was  not  returned  within  six  days. 

a  tiame;  Special  Laicf*. — General  Acts  1011,  j).  204,  (iereral  Acts 
1911.  p.  209.  and  General  Acts  1911,  p.  591,  are  separate  statutes, 
and  are  not  special  laws  within  the  constitutional  inhibition,  although 
referring  to  the  same  general  subject,  a  classification  based  on  popu- 
lation being  reasonable. 

7.  Confititniional  Lair;  Statutes:  VnUditp. — Ai)pollate  Conris  will 
sustain  the  validit.v  of  an  act  unless  it  Is  clear  lieyond  a  reasonable 
doul  t  that  It  violates  the  Constitution. 
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8.  Evidence;  Judicial  Notice.— The  courts  take  judicial  notice  of 
the  journal  of  each  legislative  house. 

9.  Same;  Population  of  Cities. — ^The  court  will  take  judicial  no- 
tice that  the  city  of  Birmingham  was  the  only  city  to  which  General 
Acts  1911,  p.  204,  was  applicable  when  the  act  was  passed,  it  being 
the  only  city  having  a  population  of  100,000. 

(Simpson  and  McClellan,  J  J.,  dissent.)' 

Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Information  by  the  State  on  the  relation  of  C.  E. 
Crenshaw,  Jr.,  and  another,  in  the  nature  of  quo  war- 
ranto, directed  to  E.  B.  Joseph,  and  the  others  consti- 
tuting the  City  Commissioners  of  Montgomery.  From 
a  judgment  for  respondent,  relators  appeal.    Aflfirmed. 

Ariungton  &  Houghton,  for  appellant.  The  clause 
limiting  the  time  which  an  executive  has  to  veto  a  bill 
before  it  becomes  a  law  is  in  practically  every  state  con- 
stitution in  the  United  States,  and  has  been  construed 
by  Supreme  Courts  of  other  states,  though  it  seems  not 
to  have  been  construed  in  this  state.  See  latter  part  of 
section  125,  Constitution  1901.  The  following  authori- 
ties are  citeil  as  from  other  states. — 45  N.  H.  608 ;  Cor- 
irin  r.  ComptrolUr^  B  S.  (\  390;  mate  v.  Michel,  27 
South.  G5G;  Harpcnduuf  v.  Hcujlit,  2  Am.  Rep.  432; 
175  V.  S.  454;  14  A.  &  E.  Enc.  of  Law,  1102,  36  Cyc. 
959;  Lewis  Sutherland  Statutory  Construction  sec.  62, 
64.  The  constitutional  framers  evidently  recognized  a 
distinction  between  the  two  words,  adjournment  and 
recess.  As  to  what  the  distinction  is  see. — 1  Cyc.  792; 
Web.  Internat.  Die. ;  March's  Thesaurus.  From  an  ex- 
amination of  the  legislative  journals  in  view  of  the 
provision  of  the  constitution  above  referred  to  it  is 
plain  that  the  legislature  w^as  in  session  on  the  sixth 
day,  and  stayed  in  session  long  enough  to  give  the  Gov- 
ernor a  reasonable  time  to  have  returned  the  bill. — 
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Oardner  v,  Johnson^  22  Ala.  501 ;  Thrower  v.  Brandon, 
89  Ala.  407 ;  24  Tex.  137.  The  record  shows  conclusively 
that  the  bill  was  not  returned  until  after  the  six  days 
had  elapsed. — Sec.  11,  Code  1907;  State  ex  rel.  Porter, 
145  Ala.  547,  and  authorities  supra.  The  mandates  of 
the  Constitution  are  the  supreme  law  of  the  land. — 
State  ex  rel.  Skeggs,  46  South.  268;  Board  of  Revenue 
V.  Crowe,  141  Ala.  148.  The  constitution  is  self  execut- 
ing.— State  ex  rel.  v.  Foster,  130  Ala.  162.  It  is  com- 
petent to  introduce  parol  evidence  bearing  on  the  ques- 
tion of  presentation  and  return  of  the  bill  by  the  execu- 
tive.— Authorities  supra,  and  36  Fed.  174;  2  Cal.  165; 
33  111.  9;  87  Miss.  411;  48  Md.  295;  83  Ark.  448;  6  Wall. 
499;  Hutchinson's  Case,  43  Ala.  721.  The  court  takes 
judicial  notice  of  the  customs  of  the  legislature. — Rob- 
erson  v.  The  State,  130  Ala.  164;  Ensley  v.  Simpson, 
52  South.  66.  The  fact  of  adjournment  may  be  shown 
by  parol  evidence. — 26  Cyc.  552,  and  authorities  supra. 
The  court  takes  judicial  notice  of  general  laws,  and  of 
the  legislative  journals.— 6  Wall.  508 ;  94  U.  S.  260 ; 
103  U.  S.  683;  107  U.  S.  202;  Walker  v.  Griffith, 
60  Ala.  The  court  erred  in  putting  the  burden  on  plain- 
tilf  to  show  that  defendants  were  illegally  holding. — 
Jackson  v.  State,  supra;  State  ex  rel.  v.  Foster,  supra; 
Montgomery  v.  State,  107  Ala.  383;  32  Cyc.  1460.  The 
act  is  a  local  law. — 26  A.  &  E.  Enc.  of  Law,  620,  et  seq ; 
10  L.  R.  A.  700;  State  v.  Weekly,  153  Ala.  648;  Ayars'' 
Case,  2  L.  R.  A.  577.  The  act  contains  many  subjects 
not  fairly  indicated  by  the  title,  and  not  germane  there- 
to, found  in  sections  2,  5y2,  7,  81/2,  9,  12,  131/2,  15, 
181/2  and  27%. — Yerby  v.  Cochran,  101  Ala.  541 ;  Hamm 
V.  State,  156  Ala.  645;  State  v.  Miller,  48  South.  496. 
Section  13  of  the  bill  violates  article  7  of  the  Constitu- 
tion.— Touart  v.  State,  56  South.  211.  The  invalid  parts 
are  so  connected  that  it  cannot  be  presumed  that  the 
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Legislature  would  have  passed  any  without  the  others. 
— Yerhy  Case,  supra. 

W.  A.  GuxTER,  and  John  V.  Smith,  for  appellee.  A 
motion  to  strike  is  in  the  nature  of  a  demurrer,  and  can- 
not be  supported  by  proof. — Weffel  StiUmany  151  Ala. 
363.  The  printed  act  was  certainly  prima  facie  evi- 
dence and  receivable  as  such. — Sec.  1661,  et  seq,  Code 
1907.  There  being  no  rule  of  law  as  to  presentment  of 
bills  to  the  Governor  and  return,  when  this  particular 
bill  was  returned  with  the  amendment  suggested  it 
became  the  duty  of  the  legislature  to  inquire  into  and 
determine  the  facts,  all  of  which  were  in  fiieri,  relative 
to  the  presentation  of  the  bill  to  the  Governor,  and  its 
recesses  between  such  presentation  and  return.  It  had 
the  authority  and  it  was  its  duty  to  do  this  as  a  prelim- 
inary to  acting  on  the  message. — Sherman  v.  Story^  30 
Cal.  274;  DanncUy  r.  Cabaniss,  52  Ga.  223;  Rximsey  r. 
People,  19  N.  Y.  41.  This  action  of  the  Legislature 
within  the  pale  of  its  authority,  and  the  just  exercise  of 
an  undoubted  jurisdiction  is  conclusive  upon  the  world. 
—People  v.  McCullough,  71  N.  E.  602;  State,  ex  rel.  r. 
Joneii,  23  L.  R.  A.  340;  U,  S.  i\  Aredondo,  6  Pet.  315, 
and  cases  cited;  Voorhees  i\  Hanky  10  Pet.  449.  The 
court  cannot  look  behind  the  journal  to  invalidate  or 
uphold  a  statute.  The  law  must  stand  or  fall  by  the 
record. — State  v,  Buekleyy  54  Ala.  509;  Harrison  v. 
Gordy,  57  Ala.  49;  ^Va^ker  v.  Griffith ,  60  Ala.  364; 
Hall  V.  Steele^  82  Ala.  562;  Ex  parte  Howard  Harrison 
Co,,  119  Ala.  484;  Robinson  v.  State,  130  Ala.  164; 
State  V.  lirody,  148  Ala.  381;  14  L.  R.  A.  459;  23  L.  R. 
A.  340;  143  U.  S.  649;  82  N.  E.  1072;  71  N.  E.  602.  The 
rule  is  founded  upon  two  distinct  reasons  clearly  drawn 
and   sufficiently   stated   in   the  authorities   supra.     It 
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will  not  do  to  say  that  the  presentation  of  the  bill  to 
Mr.  Nunnally  was  a  presentation  to  and  receipt  by  the 
Governor  of  the  bill.— 99  Mass.  636;  82  N.  E.  1072; 
71  N.  T.  602.  The  recording  secretary  can  only  record 
the  Governor's  acts  and  cannot  perform  an  official  act 
for  him. — Authorities  supra.  The  House  must  be  in 
session  when  return  is  made. — Authorities  supra.  The 
word  '^day"  in  section  125  means  a  natural  or  calendar 
day. — Authorities  supra,  and  Carter  t\  Henry ,  39  South. 
690;  Hyde  v.  White,  24  Tex.  137.  On  these  authorities 
it  must  be  held  that  if  the  House  recessed  or  adjourned 
before  twelve  o'clock  on  the  night  of  the  29th,  such  re- 
cess prevented  the  return. — Authorities  sui>ra. 

SAYRE,  J. — This  information  in  the  nature  of  quo 
warranto  was  filed  by  the  appellant  Crenshaw,  in  the 
name  and  behalf  of  the  state,  aud  sought  a  judicial  de- 
termination to  the  elTect  that  defendants  were  not  en- 
titled to  hold  office  as  commissioners  for  the  city  of 
Montgomery,  as  they  were  assuming  to  do.  By  their 
answer,  defendants  justified  their  assumption  of  official 
power  and  functions  under  an  appointment  by  the  Gov- 
ernor, alleging  that  their  said  appointment  was  made  in 
pursuance  of  the  act  "to  provide  and  create  a  commis- 
sion form  of  municipal  government  and  to  establish 
same  in  all  cities  of  Alabama,"  etc.;  the  same  being 
shown  at  pages  289-315  of  the  printed  volume  of  the 
General  Acts  of  1911.  The  act  here  referred  to  pro- 
vides for  a  commission  of  five,  to  consist  of  the  then 
mayor  and  four  others  to  be  appointed  by  the  Governor, 
who  should  exercise  all  the  powers  of  the  municipal 
government.  The  legislative  history  of  this  act,  as  evi- 
denced by  the  joui'nals  of  the  two  houses  of  the  Legisla- 
ture and  the  enrolled  act  on  file  in  the  office  of  the  Sec- 
retary of  State,  is  the  history  of  an  unimpeachable  ex- 
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ercise  of  legislative  power,  as  all  parties  concede,  in 
every  respect  save  one.  At  one  point,  a  difference  of 
opinion  has  arisen  out  of  facts  which  we  will  here  state: 
House  Bill  322,  out  of  which  the  act  in  question  was  de- 
velopeil  by  a  course  of  legislative  action,  provided  for  a 
commission  of  three,  to  consist  of  the  mayor  and  two 
others,  who  should  be  elected  by  the  people.  In  this 
shape,  the  bill  passed  both  houses  and  was  signed  by 
the  Speaker  of  the  House  of  Representatives  and  the 
Lieutenant  Governor,  presiding  officer  of  the  Senate, 
on  March  22,  1911.  The  journal  of  the  House  next 
shows  that  on  March  31st,  the  House  being  then  in  ses- 
sion, ''the  House  concurred  in  and  adopted  the  amend- 
ment offered  by  the  Governor  to  the  H.  Bill  323,  said 
Governor's  amendment  being  as  follows;"  and  here  the 
amendment,  which  provided,  among  other  things,  for  a 
commission  of  five,  is  set  out  at  length.  The  Governor  s 
message  bears  date  March  31,  1911,  and  was  spread 
upon  the  journal  in  pursuance  of  the  Constitution  (sec- 
tion 125),  which  requires  in  such  cases  that  the  House 
in  which  the  bill  originated,  and  to  which  it  is  returned, 
'*shall  enter  the  objections  at  large  upon  the  journal 
and  proceed  to  rei^onsider"  the  bill.  In  the  meantime, 
as  the  journals  show,  the  Legislature,  on  March  22d,  ad- 
journed to  the  24th,  and  on  the  24th  to  the  29th,  and  on 
the  29th  to  the  31st.  Of  intervening  days,  March  26th 
fell  on  Sunday.  The  appellant's  contention  is  that, 
under  the  Constitution,  the  bill  became  a  law  in  its 
original  shape  by  reason  of  the  Governor's  failure  to 
sign  or  return  the  same,  with  the  amendments  of  his 
proposal  to  the  House  of  Representatives,  within  six 
days,  and  that  what  further  was  done  with  the  bill  is 
of  no  consequence,  as  being  wholly  without  the  power 
of  the  Legislature. 
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80  much  of  the  Constitution  as  is  necessarily  involv- 
ed in  the  decision  of  the  question  presented  reads  as 
follows:  "Every  bill  which  shall  have  passed  both 
houses  of  the  legislature,  except  as  otherwise  provided 
in  the  Constitution,  shall  be  presented  to  the  Governor; 
if  he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return 
it  with  his  objections  to  the  house  in  which  it  originated, 
which  shall  enter  the  objection  at  large  upon  the  journal 
and  i)roceeil  to  reconsider  it.  *  *  *  If  any  bill 
shall  not  be  returned  by  the  Governor  within  six  days, 
Sunday  excepted,  after  it  shall  have  been  presented,  the 
same  shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Legislature,  by  its  adjournment, 
prevent  the  return,  it  which  case  it  shall  not  be  a  law; 
but  when  return  is  prevented  by  recess,  such  bill  must 
be  returned  to  the  house  in  which  it  originated  within 
two  days  after  the  reassembling,  otherwise  it  shall  be- 
come a  law."  The  authorities  are  unanimous  in  hold- 
ing that  the  adjournment  of  the  Legislature  contem- 
plated in  the  quoted  clause  of  the  Constitution  is  a 
final  adjournment.  It  seems  necessary,  also,  to  hold 
that  the  limit  of  time  during  the  session — that  is,  where 
there  has  been  no  final  adjournment — within  which  the 
Governor  shall  return  a  bill  in  order  to  prevent  it  be- 
coming a  law  without  his  approval  and  signature,  or, 
perhaps,  it  would  better  express  the  intent  of  the  pro- 
vision to  say  the  period  of  time  during  which  the  Gov- 
ernor has  the  right  to  consider  a  bill  without  its  becom- 
ing a  law  independently  of  him,  must  be  measured  by 
calendar  days;  for  otherwise  there  would  be  no  reason 
for  excepting  Sunday,  on  which  day  it  is  not  the  prac- 
tice of  legislative  bodies  in  this  country  to  sit  for  the 
business  of  legislation.  When  occasionally  Legislatures 
have  found  it  convenient  or  necessary  to  extend  their 
sessions  over  into  Sunday,  it  has  been  treated  as  an  ex- 
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tension  of  the  previous  day.  But  the  sixth  must  be  a 
legislative  day  also;  for  the  Governor  has  six  days  in 
which  he  may  consider  the  bill,  and  the  requirement  is 
that  the  bill,  in  case  it  be  not  approved,  be  returned  to 
the  house  in  which  it  originated.  No  congregation  of 
the  members  of  a  house  can,  in  a  constitutional  sense, 
constitute  the  House  during  the  period  of  a  recess,  or 
exercise  any  of  its  constitutional  functions.  Nor  can 
the  return  be  made  to  any  officer  of  the  House  when  it 
is  not  in  session.  As  was  aptly  said  by  Governor  Jones 
in  a  message  to  the  Senate  in  1893 :  "A  message  from 
the  executive  to  either  branch  of  the  Legislature,  deliv- 
ered to  an  officer  of  the  body,  who  may  not  even  be  a 
member,  and  when  it  is  not  in  session,  for  transmission 
and  deliverv  to  'the  House'  when  it  shall  reconvene,  is 
an  anomah'  in  parliamentary  law.  Messages  from  the 
executive  to  either  branch  of  the  General  Assembly  are 
invariably  delivered  to  the  House  while  in  session,  and 
not  to  the  officers  for  them.  Such  has  been  the  imme- 
morial usage,  and  the  same  custom  obtains  concerning 
messages  from  one  house  to  the  other.  There  is  neither 
parliamentary  nor  statute  law  which  confers  any  func- 
tions upon  the  secretary  or  clerk  of  either  house,  while 
they  are  in  recess,  concerning  the  reception  of  mes- 
sages from  the  other  house  or  from  the  executive.  Par- 
liamentary law  absolutely  divorces  clerks  and  secre- 
taries from  such  functions,  and  is  so  exacting  in  this 
regard  that  one  house  will  not  receive  a  message  from 
the  other  if  the  house  sending  the  message  is  not  in  ses- 
sion. Indeed,  it  would  seem  that  the  express  language 
of  the  Constitution,  which  requires  the  return  ^to  the 
House,'  would  repeal  any  parliamentary  or  statute  law 
or  custom,  if  such  had  obtained,  whereby  the  return 
might  be  made  to  the  clerk  or  secretary  of  the  House, 
while  it  was  not  in  session,  for  delivery  to  it  when  it 
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reconvenes.''— Sen.  Jour.  1892-93,  304-310.  Like  con- 
siderations, and  others  arising  out  of  the  fact  that  dur- 
ing the  period  of  a  rei^ess  the  Governor  may  find  it  ex- 
ceedingly inconvenient,  if  not  impossible,  to  communi- 
cate with  the  presiding  officers  of  the  houses,  not  to 
mention  the  element  of  unseemliness  which  may  find  its 
way  into  such  an  effort,  lead  to  the  conclusion  that  a 
bill  may  not  be  returned  to  the  Speaker  of  the  House  or 
the  presiding  officer  of  the  Senate  in  recess.  So,  then, 
a  bill  must  be  returned  to  the  House  while  in  session, 
which  is  to  say  that  the  sixth  and  last  day  during  which 
the  Governor  may  retain  a  bill  without  its  becoming  a 
law,  if  he  sees  fit  to  exercise  his  right  of  examination  to 
the  utmost,  must  be  a  legislative  day.  We  conclude, 
also,  that  if  the  house  in  which  a  bill  originated  is  in 
session  on  the  sixth  day  after  a  bill  has  been  presented 
to  the  Governor,  so  that  the  Governor  has  then  an  op- 
portunity to  return  the  bill,  and  there  is  a  failure  to 
return  it,  his  constitutional  right  to  return  is  exhausted. 
Any  other  rule  would  lead  to  the  result  that,  with  the 
daily  passage  of  bills  originating  in  either  house,  the 
limitation  of  time  would  be  ineffectual,  unless  the  Leg- 
islature should  each  day  remain  in  session  until  the 
last  minute  of  the  day — a  result  not  contemplated,  of 
course.  But  where  a  return  is  prevented  by  recess — an 
adjournment,  not  final,  but  for  more  than  a  day — the 
two  days  after  the  reassembling  in  which  the  bill  may  be 
returned  must  of  necessity  be  legislative  days.  On  one 
the  house  reassembles  as  an  organized  body;  on  the 
other  the  bill  may  be  returned  to  the  house  so  organ- 
ized. 

Relator  offered  to  show  by  a  memorandum  made  at 
the  time  upon  the  bill  by  the  Governor's  recording  sec- 
retary, and  by  other  parol  proof,  that  the  bill  reached 
the  Governor's  office  and  was  delivered  into  the  hand  of 
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his  recording  secretary  on  March  22d,  and  that  this  was 
the  customary  way  of  dealing  with  bills.  The  bill  is 
not  traced  directly  to  the  Governor's  hand  or  notice 
before  the  Slst,  the  day  on  which  he  returned  it  to  the 
House.  If  these  facts  constituted  a  presentation  to  the 
Governor,  within  the  meaning  of  the  Constitution,  and 
if  no  rule  of  law  or  imperative  policy,  such  as  has  al- 
ways prevailed  in  cases  of  the  character  and  in  view  of 
which  the  Constitution  may  be  regarded  as  having  been 
framed,  stood  in  the  way  of  a  resort  to  parol  evidence  of 
them,  then  consideration  of  the  dates  to  which  we  have 
referred,  in  connection  with  the  interpretation  given 
already  to  the  clauses  of  the  Constitution  in  question, 
must  result  in  a  judgment  denying  the  validity  of  the 
act  under  which  the  respondents  are  holding  office: 

Cases  have  been  cited  from  other  jurisdictions  to  sus- 
tain the  appellant's  contention  that  the  presentation 
shown  by  the  memorandum  was  a  presentation  to  the 
Governor.  In  Wrede  v.  Richwf^dson^  77  Ohio  St.  182, 
82  N.  E.  1072, 122  Am.  St.  Rep.  498,  the  ruling  was  that 
an  entry  in  a  record  which  was  kept  in  the  office  of  the 
Governor,  pursuant  to  a  requirement  of  law,  and  with 
his  acquiescence  used  to  perpetuate  evidence  of  the  pre- 
sentation to  him  of  bills  which  had  been  passed  by  the 
General  Assembly,  was  competent  and  sufficient  to 
prove  such  presentation.  In  State  v.  Michelj  52  La. 
Ann.  936,  27  South.  565,  49  L.  R.  A.  218,  78  Am.  St  Rep. 
364,  it  appears  that  the  Constitution  of  Louisiana  con- 
tains an  imperative  provision  that,  "as  soon  as  bills  are 
signed  by  the  Speaker  of  the  House  and  President  of 
the  Senate,  they  shall  be  taken  at  once,  and  on  the  same 
day,  to  the  Governor  by  the  clerk  of  the  House  of  Rep- 
resentatives, or  secretary  of  the  Senate,"  and  the  valid- 
ity of  the  act  there  in  question  was  submitted  to  the 
court  on  an  agreed  statement  of  fact  which  stipulated 
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the  day  of  its  presentation  to  the  governor.  The  bill 
having  been  presented  to  the  Governor  between  10  and 
11  o'clock  at  nighty  and  the  Governor  having  refused 
to  receive  it  at  that  hour,  the  question  litigated  was 
whether  such  a  tender  of  the  bill  was  a  constitutional 
presentation  of  it,  and  whether  the  fact  that  the  Gov- 
ernor declined  then  to  receive  it  rendered  that  presenta- 
tion nugatory  and  ineflfective.  We  have  no  doubt  the 
question  was  properly  decided  against  the  Governor's 
contentions.  So,  too,  in  Harpending  v.  Haight,  39  Vol. 
189,  2  Am.  Rep.  432,  the  case  was  made  upon  agreed 
facts  which  stipulated  that  on  a  certain  day  the  bill 
was,  by  the  enrolling  committee  of  the  Senate,  delivered 
to  the  (yovernor  for  his  consideration.  No  question  was 
raised  concerning  the  fact  of  presentation ;  whether  the 
Senate,  by  adjournment,  had  prevented  a  return,  and 
whether  the  court  had  jurisdiction  to  compel  the  Gov- 
ernor, by  mandamus,  to  cause  the  bill  to  be  authenti- 
cated as  a  statute,  are  questions  which  constitute  the 
entire  subject-matter  of  the  opinion.  The  same  is  true 
of  State  V.  South  NorwcUk,  77  Conn.  257,  58  Atl.  759. 
The  court  in  that  case  took  occasion  to  say  that  "it  [a 
bill]  cannot  be  deemed  to  have  been  presented  to  him 
[the  Governor]  until  it  has  been  in  some  way  put  into 
his  custody,  or  into  that  of  some  one  properly  repre- 
senting him,  in  such  manner  that  he  has  a  reasonable 
opportunity  to  inspect  and  consider  it,"  citing  Opinions 
of  the  Justices,  99  Mass.  636.  The  court  further  said, 
"Due  provision  was  made,  shortly  after  the  adoption 
of  the  Constitution,  for  such  attendance  on  ^the  Gover- 
nor, or  the  person  administering  the  office  of  Governor,' 
as  might  serve  to  secure  his  proper  representation  at 
the  executive  offices  during  the  sessions  of  the  General 
Assembly,"  citing  the  statutes  of  Connecticut.  The  case 
of  Soldiers'  Voting  Bill,  45  N.  H.  608,   decided  by   the 
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Supreme  Court  of  New  Hampshire  in  1864,  holds  with 
the  appellant  on  this  point.  In  that  ease  it  was  "as- 
sumed to  be  established"  that  the  bill  was  "carried  by 
the  assistant  clerk  of  the  Senate  to  the  executive  cham- 
ber, in  the  state  house,  in  accordance  with  the  customary 
mode  of  presenting  bills  to  the  Governor,  and  was  laid 
upon  the  table  of  the  Governor,  who  was  then  absent 
from  the  room,  but  Avho  had  been  there  during  the 
morning,  and  was  expected  to  return  that  afternoon, 
but  did  not ;  that  when  said  bill  was  thus  laid  upon  the 
(lovernor's  table  some  members  of  the  executive  coun- 
cil were  present,  and  also  Mr,  Barrett,  the  State  Audi- 
tor, who  was  the  son-in-law  of  the  Governor,  and  who 
had  a  table  there  in  the  executive  chamber  for  the  trans- 
action of  his  business,  near  that  of  the  Governor;  that 
the  assistant  clerk  of  the  Senate,  when  he  entered  the 
executive  chamber  with  said  bill,  announced  that  he  had 
a  bill  for  the  Governor."  The  Governor  saw  the  bill  on 
the  next  day,  and  the  point  at  issue  was  whether  there 
had  been  a  presentation  when  the  bill  was  laid  upon  the 
Governor's  table.  In  brief,  the  conclusion  that  the  bill 
had  l>een  presented  when  laid  upon  the  Governor's  table 
was  restcxl  upon  the  absurdity  of  requiring  the  oflFicers 
of  the  Legislature,  in  order  to  perform  their  duty,  "to 
follow  the  Governor  wherever  he  may  chance  to  go, 
whether  in  the  state  or  out  of  it,  upon  his  private  busi- 
ness as  well  as  public,  and  present  bills  to  him  in  per- 
son wherever  he  may  happen  to  be.'-  The  clear  effect 
of  the  decision  was  that  the  bill  must  be  deposited  in 
the  usual  place,  and  the  attention  of  the  Governor,  sec- 
retary, or  other  person  in  charge  of  the  room  called  to 
the  fact.  >Vliat  different  effect  was  given  to  the  pres- 
ence (f  members  of  the  executive  council  with  whom, 
under  the  Constituticm  of  New  Hampshire,  the  Gov- 
ernor was  required,  from  time  to  time,  "to  hold  a  coun- 
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cil  for  ordering  and  directing  the  affairs  of  the  state, 
according  to  the  laws  of  the  land,"  or  to  the  presence 
of  the  Governor's  son-in-law,  or  whether  the  janitor 
would  not  have  served  the  purpose  as  well,  does  not 
appear.  At  any  rate,  the  case  would  seem  to  permit 
the  authority  of  legislative  acts  to  rest  upon  a  very  un- 
certain basis.  Our  own  case  of  State  v.  Porter^  145 
Ala.  541,  40  South.  144,  is  also  relied  upon.  That  case 
drew  into  question  the  right  of  commissioners,  appointed 
by  the  Governor,  to  hold  an  election  to  locate  a  county 
seat  under  the  act  of  March  3,  1903.— Gen.  Acts  1903, 
p.  117.  The  act  provided  for  the  appointment  of  com- 
missioners whenever  a  majority  of  the  qualified  elec- 
tors of  a  county  should  "petition  the  Governor  in  writ- 
ing." Relator  relied  upon  a  petition  of  withdrawal. 
Justice  Anderson  said:  "The  law  provides  that  the 
petition  must  be  presented  to  the  Governor,  meaning 
that  it  must  be  lodged  with  him  or  his  official  force  in 
some  formal  manner,  so  as  to  become  an  official  docu- 
ment. And  section  2  (page  119)  of  the  act  requires 
the  Secretary  of  State  to  furnish  a  copy  of  said  petition 
to  the  county  site  commissioners  when  he  issues  to  them 
their  commissions.  Thus  it  must  be  observed  that  this 
original  petition  must  get  within  the  actual  custody 
and  control  of  the  Governor.  It  therefore  stands  to 
reason  that,  in  order  for  any  of  the  signers  to  withdraw 
therefrom,  they  must  do  so  with  a  degree  of  formality 
corresponding  with  that  contemplated  by  the  law  in 
presenting  the  original  petition.--  And  it  was  liekl  that 
a  withdrawal  petition,  presented  to  Cai)t.  Sedl)erry,  who 
had  been  sent  by  the  GovcTnor  to  Cleburne  icmnty  to 
investigate  the  lK)na  fides  of  the  original  petition,  but 
which  never  in  fact  reached  tlie  Govc^rnor's  liands,  was 
of  no  avail.  Clearly  tliat  ease  rested  upon  considera- 
tions which  have  no  place  in  the  case  at  hand;  for  there 
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no  question  of  legislative  procedure  was  involved.  Per 
contra  to  the  rule  in  New  Hampshire,  in  Massachusetts, 
in  a  case  where  the  Governor  was  out  of  the  state  when 
a  bill  passed  the  Legislature,  the  Supreme  Judicial 
Court  reasoned  that  as  the  duty  of  revisal  by  the  Gov- 
ernor was  a  personal  duty,  with  which  he  alone  was 
intrusted,  it  was  necessary  that  the  bill  should  be  laid 
before  him  personally;  that  the  Governor,  whose  duty 
it  was  to  sign  the  bill,  was  entitled  to  have  it  before 
him,  that  he  might  have  the  opportunity  to  sign  or 
return  it  with  his  objections.  In  this  state,  we  have  no 
constitutional  or  statutory  provision  requiring  the  pre- 
sentation to  be  made  to  the  Governor  within  any  fixed 
time,  nor  any  requiring  an  official  record  of  such  pre- 
sentation to  be  kept.  There  is  therefore  no  presump- 
tion of  duty  discharged  by  other  officials  to  set  over 
against  the  presumption  that  the  Governor  has  observed 
the  law,  nor  any  record  required  by  law  to  be  kept,  on 
which  to  place  a  finding  that  the  bill  was  presented  to 
the  Governor  more  than  six  days  before  its  return  to 
the  House.  What  effect  the  practice  of  subordinate  oflS- 
cers  of  the  two  houses  to  present  bills  to  the  Governor's 
recording  se(Tetary  and  of  the  Governor's  acquiescence 
in  that  practice  should  have  in  determining  the  suffi- 
ciency of  such  presentation  may  be  left  where  we  find 
it,  with  the  apparent  weight  of  reason  and  authority 
opposed  to  appellant's  contention;  for  at  some  time 
prior  to  its  return  to  the  House  the  Governor  took  cog- 
nizance of  the  bill.  The  unavoidable  question  is  whether 
parol  evidence  should  have  been  received  to  show  the 
point  of  time  at  which  presentation  was  made,  and  this 
we  have  decided  upim  considerations  which  will  Ik* 
stated. 

Attentive  regard  for  the  authorities  and  the  reasons 
suggested  pro  and  con  has  convinced  us  that,  whatever 
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parol  evidence  may  have  been  available  to  appellant  in 
support  of  his  contention  as  to  the  fact,  and  however 
cogent  that  evidence  may  seem  to  the  mind  uncon- 
strained by  the  rules  of  law  and  those  considerations  of 
vital  policy  obtaining  with  the  courts  whenever  they 
come  to  the  task  of  passing  upon  the  constitutional  val- 
idity of  the  acts  of  the  co-ordinate  Legislature,  we  are 
concluded  by  the  legislative  record  of  the  law  in  ques- 
tion and  the  presumptions  arising  out  of  that  record 
in  favor  of  its  constitutional  enactment. 

No  view  can  be  entertained  which  Avould  cast  the  least 
doubt  upon  the  court's  complete  acceptance  of  the  doc- 
trine that  the  mandates  of  the  Constitution  are  the  su- 
preme law  to  all  departments  of  the  government,  or  the 
court's  readiness  to  enforce  the  supreme  law  by  declar- 
ing a  legislative  act  invalid,  where  that  fact  is  made  to 
appear  by  competent  eviden(*e.  But  in  this  case  the 
journals  of  the  two  houses  and  the  enrolled  bill,  signed 
by  the  Governor  and  lodged  with  the  Secretary  of  State 
for  promulgation  as  law,  present  the  official  history  of 
one  continuous  dealing  with  one  bill,  House  Bill  323, 
On  its  face,  the  record  is  that  of  a  statute  valid  in  every 
particular  of  its  enactment.  The  Constitution  requires 
that  each  house  shall  keep  a  journal  of  its  proceedings, 
and  of  the  record  thus  made  the  courts  take  judicial 
cognizance. — Moody  v,  i^tate,  48  Ala.  118,  17  Am.  Rep. 
28;  Montgomery  Beer  liottlifu/  Works  v.  Gaston,  126 
Ala.  425,  28  South.  497,  51  L.  R.  A.  396,  85  Am.  St.  Rep. 
42.  And  the  decisions  of  this  court  have  settled  the 
proposition:  "That  in  determining  whether  a  bill  en- 
rolled, signed  by  the  president  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives,  and  approved 
by  the  Governor,  was  in  fact  regularly  and  constitu- 
tionally enacted  in  all  its  provisions,  and  contains  all 
the  provisions  which  were  enacted  by  the  General  As- 
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seiubly,  recourse  can  be  had  only  to  the  bill  itself  as  so 
enrolled,  signed,  and  approved,  and  to  the  journals  of 
the  two  houses  of  the  Assembly.  The  bill  itself,  wrought 
by  such  enrollment,  signatures,  and  approval  into  an 
apparently  valid  enactment  of  the  legislative  depart- 
ment of  the  government,  is  a  record  of  its  own  existence 
and  integrity,  in  many  jurisdictions  constituting  the 
only  record  to  be  looked  to,  and  carries  with  it  a  pre- 
sumption that  it  is  the  bill  which  the  two  houses  con- 
curred in  passing;  and  this  presumption  can  only  be 
overcome  by  the  contrary  being  made  to  affirmatively 
appear  from  that  other  record,  the  journals — the  bound 
volumes  of  the  proceedings  transcribed,  and  signed  by 
the  presiding  officers  and  deposited  with  and  kept  by 
the  Secretary  of  State — of  the  respective  houses  of  the 
General  Assembly." — Robertson  v.  State,  130  Ala.  169, 
30  South.  494.  And  in  Ew  parte  Howard- Harrison  Com- 
pany. 119  Ala.  484,  24  South,  516,  72  Am.  St.  Rep.  928, 
the  language  of  the  court  is:  "No  other  evidence  is 
admissible.  The  journals  can  neither  be  contradicted 
nor  amplified  by  loose  memoranda  made  by  clerical  of- 
ficers of  the  houses.  Nor  will  it  be  presumed  from  the 
silence  of  the  journals  on  a  matter  of  which  it  is  proper 
for  them  to  speak  that  either  house  has  disregarded  a 
constitutional  requirement  in  the  passage  of  an  act,  ex- 
cept in  those  cases  where  the  organic  law  expressly  re- 
quires the  journals  to  show  the  action  taken,  as  where  it 
requires  the  yeas  and  nays  to  be  entered."  But  appel- 
lant says  it  is  the  elementary  duty  of  the  court  to  know 
tlie  statute  law  of  the  state,  though  judicial  knowledge 
is  not  tlie  personal  knowledge  of  the  judge,  and  for  that 
reason  he  has  the  right  to  resort  to  any  source  of  in- 
formation whidi  in  its  nature  is  capable  of  conveying 
to  tlie  judicial  mind  clear  and  satisfactory  information, 
and  it  is  urged  that,  since  the  relator  stood  ready  to 
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furnish  evideDce  for  informing  the  judicial  knowledge, 
of  greater  moral  weight  than  the  mere  presumption 
which  arise  in  favor  of  the  observance  by  the  Legisla- 
ture and  the  Governor  of  constitutional  mandates,  and 
to  the  effect  that  those  mandates  were  not  observed  in 
fact,  the  court  cannot  avoid  knowing  that  in  fact  the 
Governor  did  retain  the  bill  for  more  than  six  days 
after  it  had  been  presented  to  him  without  signing  it, 
and  that  thus  it  became  law  in  its  original  shape.  It 
is  to  be  conceded  that  there  may  be  cases  in  which  the 
courts  must  enter  into  aliunde  investigations  as  to  the 
existence  of  a  statute,  or  as  to  the  time  when  it  received 
executive  approval  by  signing,  or  as  to  the  time  when 
it  became  law  without  such  approval  {Walker  v,  Orif- 
fith,  60  Ala.  367;  Gardner  v.  Collector,  6  Wall.  499,  18 
L.  Ed.  890),  though,  to  paraphrase  the  language  of 
Judge  Miller  in  the  last-named  case,  we  should  reason- 
ably expect  to  find  a  duty  so  very  important  as  that  of 
making  some  official  written  statement  as  to  w^hen  a 
bill  is  presented  to  the  executive,  and  when  signed  by 
him,  the  neglect  of  which  may  be  followed  by  the  most 
serious  consequences  prescribed  by  some  positive  and 
express  provision  of  the  Constitution,  or,  at  least,  by 
some  act  of  the  Legislature.  The  court  would  repudi- 
ate any  record  or  any  part  of  any  record  which  depends 
upon  forgery  or  other  unlawful  interpolation  for  its 
semblance  of  law,  and  such  forgery  or  interpolation 
might  he  proved  to  the  court  as  in  the  case  of  any  other 
instrument  which  the  court  is  bound  to  know;  and 
where  the  Constitution  requires,  as  a  condition  to  tlie 
validity  of  a  statute,  that  certain  facts  in  respect  to  its 
legislative  history  must  appear  upon  the  journals,  the 
court  gives  effect  to  the  supreme  law  by  declaring  void 
a  statute  with  a  defective  record;  and  where  two  irre- 
conciliable  laws  are  approved  on  the  same  day,  or  rights 
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may  depend  upon  the  exact  date  of  an  approval  which 
is  not  denied,  nothing  appearing  in  that  respect,  neces- 
sarily evidence  is  taken  to  make  certain  a  fact  other- 
wise at  large.  Here  the  case  is  different.  Appellant 
does  not  deny  the  integrity  of  the  record  of  the  act 
under  which  defendants  claim;  nor  does  he  claim  that 
it  is  required  by  any  rule  of  Constitution  or  statute  to 
show  more  than  it  does.  As  before  said,  the  statute  in 
its  last  shape  is  perfect  in  its  appearance,  so  far  as  con- 
cerns the  regularity  of  its  enactment ;  and  its  genealogy 
shows  no  break.  The  record  history  of  the  bill  does  not 
end  with  its  first  pasasge  through  the  legislature.  It 
is  resumed  at  a  later  day  in  the  journals  of  the  two 
houses,  that  of  the  House  of  Representatives  showing 
that  the  bill  was  returned  without  approval,  and  with 
the  proposal  of  amendments  which  would  meet  the 
Governor's  objections.  Subsequent  dealing  with  the 
bill,  down  to  and  including  the  Governor's  approval  of 
it  in  its  last  shape,  is  admitted  to  have  been  perfectly 
regular,  if  the  return  was  made  in  time.  Appellant 
would  impeach  the  effect  of  the  record  of  the  bill  in  its 
last  sliape  by  evidence  in  pais  of  a  fact,  concerning 
which  a  proper  record  is  required  to  show  nothing,  con- 
trary to  what  was  the  necessary  finding  of  the  Gov- 
ernor and  the  Legislature.  This  cm  a  comprehensive 
tlieory  that  judicial  knowledge  must  embrace  e\ery  act 
of  every  official  concerned  in  any  way  in  the  business 
(»f  passing  laws.  Now,  when  the  bill  went  back  to  the 
Legislature,  it  was  within  both  the  power  and  duty  of 
that  l>ody  to  know  whether  the  bill  had  become  a  law 
by  reason  of  the  Governor's  failure  to  return  it  within 
the  time  limited  by  the  Constitution,  thus  foreclosing 
all  right  to  deal  with  the  subject-matter  except  by  a 
new  bill,  or  whether  the  legislation  thereby  proposed 
was  still  in  fieri  and  subject  to  amendment.    Its  power 
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to  proceed  depended  upon  a  question  of  fact  which  its 
sworn  duty  required  it  to  decide,  and  which  it  was  com- 
petent to  decide,  and  which  it  did  decide,  thereby  estab- 
lishing, by  necessary  inference,  the  fact  in  accord  with 
the  implication  of  the  Governor's  return.  On  such  a 
record,  the  presumption  is  conclusive  that  the  facts 
were  consistent  with  the  legislative  assumption  of  power. 
The  principle  here  applied  is  set  forth  in  the  case  of 
United  States  i\  Arredondo,  6  Pet.  691-729  (8  L.  Ed. 
547),  in  these  words:  "It  is  a  universal  principle  that, 
where  power  or  jurisdiction  is  delegated  to  any  public 
officer  or  tribunal  over  a  subject-matter,  and  its  exer- 
cise is  confided  to  his  or  their  discretion,  the  acts  so 
done  are  binding  and  valid  as  to  the  subject-matter,  and 
individual  rights  will  not  be  disturbed  collaterally  for 
anything  done  in  the  exercise  of  that  discretion  within 
the  authority  and  power  conferred.  The  only  questions 
which  can  arise  between  an  individual  claiming  a  right 
under  the  acts  done  and  thta  public,  or  any  person  deny- 
ing its  talidity,  are  power  in  the  officer  and  fraud  in 
the  party.  All  other  questions  are  settled  by  the  deci- 
sion made  or  the  act  done  by  the  tribunal  or  officer, 
whether  executive  ( [Marhur;/  v.  Madison]  1  Cranch,  170, 
171  [2  L.  Ed.  60]),  legislative  {[McCulloch  v.  Mary- 
land] 4  Wheat,  423  [4  L.  Ed.  579] ;  [Satterlee  v.  Mat- 
thewson]  2  Pet,  412  [7  L.  Ed,  458]  ;  [Craig  v,  Missouri] 
4  Pet.  563  [7  L.  Ed.  903]),  judicial  {[Perkins  t\  Fair- 
field]  11  Mass.  227;  [McPliersofi  v,  Cunliff]  11  Serg.  & 
R.  [Pa.]  429  [14  Am.  Dec.  642],  adopted  in  [Thompson 
r.  Tolmie]  2  Pet.  167,  168  [7  L.  Ed.  381]),  or  special 
{[Rogers  v.  Bradshato]  20  Johns.  [N.  Y.]  739,  740;  2 
Dow.  P.  Cas.  521,  etc.),  unless  an  appeal  is  provided 
for,  or  other  revision,  by  some  appellate  or  supervisory 
tribunal,  is  prescribed  by  law."     The  rule  here  stated 
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confines  judicial  knowledge  to  the  record,  where  the 
record  is  authentic  and  complete  in  itself. 

This  rule  is  based  upon  practical  considerations  of 
the  utmost  importance.  It  would  lead  to  intolierable 
conditions  if  the  validity  of  statutes,  evidenced  in  every 
way  provided  for  authentication  by  the  common  law, 
by  the  Constitution,  and  by  statutes  made  to  that  end, 
and  under  which  the  affairs  of  individuals  and  com- 
munities may  have  been  long  administered,  were  per- 
mitted to  depend  upon  the  precarious  memory  of  wit- 
nesses and  the  uncertainties  of  parol  proof.  It  is  clear 
that  if  one  of  the  steps  necessarily  involved  in  the  en- 
actment of  a  law,  and  not  required  by  the  Constitution 
to  be  affirmatively  shown,  or  for  the  due  exposition  of 
which  no  law  has  been  made,  may  be  shown  by  evi- 
dence in  pais  not  to  have  been  taken,  or  not  to  have 
been  taken  properly,  on  the  theory  that  the  court  knows 
all  such  things,  "the  entire  subject  of  what  the  law  is  is 
witlidrawn  from  the  protection  of  the  rules  devised  and 
applied  for  the  purpose  of  securing  certainty  where 
doubt  would  be  intolerable.  The  prompt  aversion  of 
the  legal  mind  from  the  consideration  of  evidence  in 
pais  to  show  the  invalidity  of  an  officially  promulgated 
statute  is  justified  by  a  contemplation  of  the  conse- 
quences which  would  follow." — Wrede  v.  Richardson, 
supra.  Our  conclusion  that  the  trial  court  properly  re- 
fused to  receive  the  testimony  offered  by  the  relator  in 
impeachment  of  the  act,  and  that  the  memorandum 
stamped  by  the  recording  secretary  upon  the  bill  as  first 
enrolled  is  of  no  consequence,  to  the  extent,  at  least,  it 
is  inconsistent  with  the  course  of  the  Legislature,  which 
treated  it  as  untrue  in  fact,  is  required  by  the  necessi- 
ties of  organized  society,  and  is  sustained  by  the  weight 
of  well-considered  authorities  in  those  states  where 
these  and  closely  allied  questions  have  been  carried  to 
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the  courts  for  decision. — People  v.  McCullough^  210  111. 
488,  71  N.  E.  602;  Wrede  v.  Richardson,  supra;  Dan- 
ielly  V.  Cahaniss,  52  Ga.  211;  Sherman  v.  Story,  30 
Cal.  274,  89  Am.  Dec.  93;  Rumsey  v.  People,  19  N.  Y. 
41;  State  ex  rel.  Reed  v.  Jones,  6  Wash.  450,  30  Pac. 
201,  23  L.  R.  A.  340,  and  note ;  Stevetison  v.  Colgan,  91 
Cal.  649,  27  Pac.  1089,  14  L.  R.  A.  459,  and  note,  25 
Am.  St,  Rep.  230. 

At  its  last  session,  the  legislature  passed  tour  dif- 
ferent acts  on  the  subject  of  commission  government  for 
municipalities  in  this  state.  On  March  31st,  the  Gov- 
ernor approved  an  act  providing  for  the  appointment  of 
commissioners  in  all  cities  now  having,  or  which  may 
hereafter  have,  a  population  of  as  much  as  100,000  ac- 
cording to  the  last  federal  census,  or  any  such  census 
which  may  hereafter  be  taken. — Gen.  Acts  1911,  p.  204. 
We  judicially  know  that  this  act  applied  at  this  time  to 
the  city  of  Birmingham  alone.  On  April  6th  an  act 
was  approved,  providing  for  a  commission  in  cities 
now  having,  or  which  may  hereafter  have,  a  population 
of  as  much  as  25,000  and  less  than  50,000  according  to 
the  last  census. — Gen.  Acts,  p.  289.  This  act  applies  to 
the  city  of  Montgomery  alone,  as  populations  now  are. 
April  8th  an  act  was  approved  for  the  government  by 
commission  of  cities  and  towns  which,  to  quote  the  act, 
"now  are  not,  or  hereafter  may  not  be,  within  the  influ- 
ence or  operation  of  any  other  valid  legislative  enact- 
ment authorizing  or  adopting  the  commission  form  of 
government.'' — Gen.  Acts  1911,  p.  330.  Under  this  act,  a 
commission  for  the  city  of  Mobile  has  been  organized, 
and  a  commission  for  any  other  town  or  city  in  the 
state,  except  Birmingham  and  Montgomery,  might  have 
been  organized  but  for  the  passage,  on  April  21st,  of  an 
act  providing  for  government  by  commissioners  in  all 
cities  now  having,  or  which  may  hereafter  have,  a  pop- 
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ulation  of  more  than  1,000  and  not  more  than  25,000. — 
Gen,  Acts  1911,  p.  591.  The  effect  of  this  last 
enactment  was  to  leave  the  city  of  Mobile  as 
the  only  city  in  the  state  which  might  adopt  the 
commission  form  of  government,  as  provided  in 
the  act  of  April  8th,  and  the  government  of 
that'  city  has  been  organized  under  that  act.  These 
acts  differ  much  in  detail;  but  the  one  broad  purpose 
common  to  them  is  to  abolish  the  government  of  munici- 
palities by  mayors  and  boards  of  aldermen,  and  to  sub- 
stitute therefor  a  board  of  commissioners  to  be  elected 
generally  by  the  people,  but  in  all  cases,  save  those  pro- 
vided for  in  the  act  of  April  8th,  the  first  board  of  com- 
missioners was  to  be  appointed  by  the  Governor.  In 
the  case  of  cities  falling  within  the  operation  of 
the  acts  of  April  8th  and  21st,  it  is  provided  that 
a  vote  of  the  people  be  first  taken  to  ascertain  whether 
they  desire  a  change  in  the  form  of  government.  By 
the  acts  of  March  31st  and  April  6th,  no  opportunity 
is  given  for  an  expression  of  the  popular  will;  but  the 
appointment  of  commissioners  in  the  first  place  is  made 
mandatory  upon  the  Governor.  On  these  acts  and  the 
differences  to  be  noted  in  their  provisions,  some  only  of 
which  have  been  mentioned,  appellant  bases  an  argu- 
ment that  the  act  of  April  6th  is  unconstitutional  as 
being  a  local  act.  If  the  act  is  local  it  is  unconstitu- 
tional. It  will  be  observed  that  these  acts,  taken  to- 
gether, arrange  the  cities  and  towns  of  the  states  into 
four  classes:  (1)  Cities  and  towns  having  a  population 
between  1,000  and  25,000;  (2)  those  between  25,000 
and  50,000;  (3)  those  between  50,000  and  100,000;  and 
those  of  100,000  and  over.  And  provision  is  made  by 
which  cities  shift  from  one  class  to  another  as  their 
populations  change.  The  Constitution  does  not  pro- 
hibit  classification   on   substantial   grounds;  and   this 
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court  has  recognified  differences  in  population  as  a 
proper  basis  for  the  classification  of  municipal  cor- 
porations.— Griffin  v,  Drennen,  145  Ala.  128,  40  South. 
1016.  But  in  titate  v.  Weakley,  153  Ala.  648,  45  South. 
175,  ruling  here,  too,  in  accord  with  the  authorities 
generally,  it  is  held  that  indiscriminate  classification 
as  a  mere  pretext  for  the  enactment  of  laws  essentially 
local  or  special  cannot  be  allowed.  The  argument  for 
appellant  is  that  there  are  no  essential  differences  be- 
tween cities  of  these  different  classes,  such  as  call  for 
differences  in  the  regulation  of  their  municipal  powers 
and  local  government;  and,  further,  that  these  four  acts 
are  in  pari  materia,  and  must  be  construed  as  one  act, 
and  that,  when  considered  so  and  in  connection  with 
well-known  agitations  of  public  opinion  going  on  at  the 
time,  it  is  apparent  that  the  purpose  was  to  legislate 
to  meet  local  conditions  and  demands,  rather  than  to 
frame  a  code  of  laws  applicable  to  all  cities  similarly 
situated.  It  is  our  duty  to  sustain  these  acts,  unless 
it  is  clear,  beyond  a  reasonable  doubt,  that  they  violate 
some  provision  of  the  fundamental  law.  The  argument 
against  them  presents  a  novel  application  of  the  doc- 
trine of  construing  statutes  in  pari  materia.  To  link 
a  number  of  separate  acts  together,  each  unobjection- 
able in  itself,  for  the  purpose  of  destroying  all  or  any 
of  them,  would,  so  far  as  we  are  advised,  be  without 
precedent.  We  think  rather  that  each  of  these  acts  is 
to  be  judged  on  its  merits  as  they  appear  in  the  act 
itself.  Classification  by  numbers  having  been  recog- 
nized as  legitimate,  it  must  be  a  task  of  great  difficulty 
to  say  just  when  the  Legislature  has  overstepped  the 
bounds  of  its  power  in  arranging  a  classification  on  that 
basis.  And  while  our  knowledge,  in  an  undefined  and 
irresponsible  way,  of  conditions  and  opinions  operating 
upon  the  Legislature  at  the  time  of  these  acts  may  be 
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such  as  to  create  suspicion  that  the  effort  was  to  pro- 
vide differently  for  each  of  the  three  largest  cities  of  the 
state  on  consideration  of  local  demands,  not  based  on 
essential  differences  of  situation  or  the  real  interests  of 
their  inhabitants,  we  cannot  look  beyond  the  act  itself 
for  motives.  A  case  might  occur  in  which  this  basis  of 
classification  might  be  pushed  so  far  that  the  court 
would  be  required  to  pronounce  it  unconstitutional. 
The  Supreme  Court  of  Pennsylvania,  whose  decisions 
on  this  subject  we  have  followed,  found  such  a  case  in 
Aya/r's  Appeal,  122  Pa.  266,  16  Atl.  356,  2  L.  R.  A.  577; 
but  we  think  that  condition  is  not  sufficiently  demon- 
stated  by  this  statute.  In  form,  at  least,  the  act  is  not 
open  to  the  objection  taken  to  it.  The  range  of  num- 
bers in  the  class  in  which  the  city  of  Montgomery  falls 
is  fairly  large;  and  we  are  unable  to  say  with  perfect 
assurance  that  the  Legislature  may  not  have  found  dif- 
ferences between  cities  of  this  class  and  others  having 
populations  of  less  than  25,000  or  more  than  50,000 
which  justified  differences  in  organization  and  local 
regulation.  While  not  disposed  to  encourage  this  char- 
acter of  legislation,  we  cannot  in  this  case  say  it  tran- 
scends the  constitutional  power  of  the  Legislature,  and 
so  are  constrained  to  witlihold  interference. 

Our  conclusion  is  that  the  judgment  of  the  court 
below  must  be  affirmed. 

Affirmed. 

Mayfieu)  and  Sombrvillp:,  JJ.,  concur.  Dowdell^ 
C.  J.,  not  sitting. 

ANDERSON,  J. — While  concurring  in  the  conclusion 
and  in  the  affirmance  of  the  judgment  of  the  trial  court, 
I  wish  to  ground  my  action  in  doing  so  upon  reasons 
other  than  those  advanced  in  the  opinion  of  my  Brother 
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Sayre.  I  think  that  it  may  be  conceded  that  there  was 
such  a  presentation  to  the  Governor  on  March  22d,  as 
disclosed  by  the  stamp  upon  the  bill  by  the  recording 
secretary  of  the  Governor,  and  his  receipt  for  same  upon 
the  book  kept  by  the  enrolling  clerk  of  the  House,  and 
that  the  position  assumed  by  Justices  Simpson  and  Mc- 
Clellan  on  this  proposition  is  sound ;  yet  I  am  of  the 
opinion  that  the  bill  so  presented  did  not  become  a  law 
because  of  a  default  on  the  part  of  the  Governor  in  fail- 
ing to  return  the  same  within  the  time  prescribed  by 
section  125  of  the  Constitution  of  1901. 

Section  125,  among  other  things,  provides:  "If  any 
bill  shall  not  be  returned  by  the  Governor  within  six 
days,  Sunday  excepted,  after  it  shall  have  been  pre- 
sented, the  same  shall  become  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  Legislature,  by  its  adjourn- 
ment prevent  the  return,  in  which  case  it  shall  not  be 
a  law;  hut  when  return  is  prevented  by  recess,  such 
bill  must  be  returned  to  the  liouse  in  uyhich  it  originated 
tvithin  two  days  after  the  reassembling,  otherwise  it 
shall  become  a  law/'  etc.  (Italics  mine.)  It  is  mani- 
fest that  the  Governor  is  given  six  full  calendar  days; 
therefore,  excluding  March  22d  and  the  interventing 
Sunday,  the  sixth  day  was  March  29th,  and  the  Gover- 
nor had  all  of  that  day  within  which  to  get  it  to  the 
House,  and  could  not  be  in  default,  unless  the  House 
was  in  session  contemporaneously  with  the  expiration 
of  his  time.  If  the  House  is  at  recess  upon  the  expira- 
tion of  the  time  given  the  Governor  for  the  considera- 
tion and  retention  of  bills,  he  then  has  two  legislative 
days  after  the  House  reassembles  within  which  to  re- 
turn bills.  All  seem  to  agree  that  the  six  days,  which 
excludes  Sunday,  means  calendar,  as  distinguished  from 
legislative  days,  and  that  the  other  two  days  given  mean 
legislative  days;  then,  to  my  mind,  it  would  be  mon- 
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strouH  to  charge  the  Governor  with  calendar  days  in 
computing  the  time,  and  at  the  same  time  credit  him 
only  with  legislative  or  fractional  calendar  days,  for 
the  purpose  of  striking  down  a  solemn  legislative  enact- 
ment. In  other  words  the  contention  is  that  the  Gov- 
ernor must  return  the  bill  within  six  calendar  instead 
of  legislative  days,  yet  when  the  sixth  day  arrives,  and 
although  he  is  given  six  full  days  within  which  to  re- 
turn the  bill,  he  is  in  default  if  he  fails  to  get  it  to  the 
Houj?e  while  in  session  on  said  sixth  day,  notwithstand- 
ing it  may  assemble  early  in  the  morning  and  recess  or 
disburse  within  a  few  minutes  thereafter  and  until  some 
future  day.  To  adhere  to  this  contention,  as  some  or 
my  Brothers  seem  inclined  to  do,  is  not  only  incon- 
sistent, but  is,  to  my  mind,  violative  of  the  letter,  spirit, 
and  intent  oi  section  125  of  the  Constitution.  The  Con- 
stitution does  not  give  the  Governor  five  full  calendar 
days  and  so  much  of  the  sixth  day  only  as  may  be  cov- 
er(»d  by  the  session  of  the  House  on  said  day,  but  gives 
him  six  full  days,  whether  the  House  is  or  is  not  in  ses- 
sion ;  and  he  is  only  required  to  get  it  to  the  House  on 
said  sixth  day,  in  case  it  happens  to  be  in  session  up  to 
the  expiration  of  same,  or  until  12  o'clock  that  night. 
.  "Kecess"  has  a  plain  and  well-known  meaning,  when 
applied  to  legislative  Iwdies.  It  is  defined  in  Webster's 
International  Dictionary,  par.  3,  as  follows:  ^'Remis- 
sion  or  suspension  of  business  or  procedure;  intermis- 
sion, as  of  a  legislative  body,  court,  or  school."  I  doubt 
if  there  was  a  single  member  of  the  constitutional  con- 
vention who  entertained  the  slightest  doubt  that  recess 
di<l  not  mean  every  intermission  or  suspension  of  the 
legislative  l>ody,  as  distinguished  from  the  previously 
known  Christmas  holiday;  and  they  did  not  mean  to 
make  it  cover  and  apply  only  to  the  customary  Christ- 
nms  holidays,  for  the  reason  that  the  same  convention 
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changed  the  time  for  the  legislative  sessions  from  No- 
vember to  January,  thus,  in  effect,  practically  excluding 
Christmas.  It  was  evidently  intended  that  "recess" 
should  cover  any  suspension  or  remission  of  either  house 
short  of  a  final  adjournment,  whether  it  be  from  one 
day  to  another,  one  week  to  another,  or  one  month  to 
another.  Therefore,  if  the  House  was  not  in  session  up 
to  12  o'clock  of  the  night  of  March  29th,  the  Governor 
was  necessarily  prevented  from  returning  the  bill,  if  he 
saw  fit  to  consider  and  hold  it  the  full  time  given  him 
under  the  Constitution ;  and  he  had  two  legislative  days 
after  the  reassembling  of  the  House  within  which  to  re- 
turn said  bill,  and  which  the  record  shows  he  did. 
"Words  of  common  use  are  to  be  understood  in  their 
natural,  plain,  ordinary,  and  genuine  signification,  as 
applied  to  the  subject-matter  of  the  enactment." — End- 
lich.  Interpretation  of  Statutes,  §  2,  "When  the  lan- 
guage is  not  only  plain,  but  admits  of  but  one  meaning, 
the  task  of  interpretation  can  hardly  be  said  to  arise 
(and  these  incidental  rules  which  are  mere  aids,  when 
the  meaning  is  clouded,  are  not  to  be  regarded.)  ♦  ♦  ♦ 
It  is  not  allowable,  says  Vattel,  'to  interpret  what  has 
no  need  of  interpretation.'  The  Legislature  must  lie 
intendeil  to  mean  what  it  has  plainly  expressed;  and 
consequently  there  is  no  reason  for  construction." — 
Parks  r.  Staic%  100  Ala.  653,  13  South.  756. 

The  Journal  does  not  recite  the  arrival  of  12  o'clock 
and  the  adjournment  of  the  House,  but  merely  shows 
that  the  House  adjourned  on  the  night  of  the  29th  of 
March,  and  is  silent  as  to  the  hour;  therefore  it  did 
not  adjourn  after  12  o'clock,  but  must  have  adjourned 
before  the  30th,  and  presumably  before  12  o'clock,  and 
it  was  not  therefore  in  session  contemporaneously  with 
the  expiration  of  the  time  given  the  Governor  within 
which  to  return  the  bill.     This  presumption  is  strength- 


Digitized  by  VjOOQIC 


606  SUPREME  COURT  [Vol. 

[State,  ex  rel.  Crenshaw,  et  al.  v.  Joseph,  et  al.] 

ened  by  the  subsequent  receipt  and  consideration  of  the 
bill,  and  which  was  a  legislative  determination  that  the 
Governor  was  not  in  default  on  the  night  of  the  29th, 
and  that  a  return  of  the  bill  on  said  night  was  prevented 
by  a  recess  of  the  House  before  his  time  for  returning 
same  had  expired.  Nor  do  I  think  that  the  trial  court 
erred  in  refusing  to  appellant  the  right  to  show  by  parol 
that  the  House  adjourned  the  morning  of  the  30th,  in- 
stead of  on  the  29th  of  March,  as  recited  in  the  Journal, 
as  this  would  impeach  or  contradict  the  legislative  rec- 
ord by  parol,  and  which  should  not  be  permitted. 

It  is  my  opinion  that  the  act  in  question  was  legally 
passed,  and  that  the  act,  as  presented  to  the  Governor 
on  March  the  22d,  did  not  become  a  law.  I  therefore 
concur  in  the  affirmance  of  the  judgment  of  the  circuit 
court. 

SIMPSON,  J.— (dissenting.)— I  hold  that,  even 
though  the  law  may  not  specifically  provide  how  the 
record  shall  be  kept  in  regard  to  bills  which  are  passed 
and  transmitted  to  the  Governor  for  approval,  yet,  if  a 
record  is  in  fact  kept  and  preserved  in  connection  with 
the  proceedings  of  the  Legislature,  the  court  should 
have  the  benefit  of  that  record  in  tracing  the  history  of 
the  bill.  If  it  is  true  that  a  book  is  kept  by  the  clerical 
officers  of  the  Legislature,  in  which  the  recording  secre- 
tary of  the  Governor  signs  receipts  for  bills  when  pre- 
jj^ented,  and  that  book  is,  with  the  other  papei^  required 
by  law  to  be  filed  in  the  office  of  Secretary  of  State, 
filed  in  said  office,  said  book  should  be  admitted  in  evi- 
dence by  the  court. 

I  hold,  also,  that  the  record  kept  by  the  recording 
secretary  of  the  Governor,  showing  the  dates  when  the 
bills  are  presented  to  that  office,  and  his  official  stamp 
on  the  bill,  should  have  been  admitted  in  evidence.  These 
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are  not  in  the  nature  of  parol  testimony,  but  constitute 
the  ojBficial  record  of  the  history  of  the  bill,  through  its 
various  stages,  until  it  becomes  a  law. 

For  these  reasons,  I  dissent  from  the  opinion  of  the 
majority  of  the  court. 

McCLELLAN,  J. —  (dissenting.) — The  journals  of 
the  House  of  Representatives  and  of  the  Senate  show 
that  House  Bill  323  was  signed  by  the  Speaker  of  the 
House  and  by  the  President  of  the  Senate  on  March  22, 
1911.  Its  title  foreshadowed  an  act  "to  provide  and 
create  a  commission  form  of  government  and  to  estab- 
lish same  in  all  cities  of  Alabama  which  now  have,  or 
may  hereafter  have,  a  population  of  as  much  as  twenty- 
five  thousand  and  less  than  fifty  thousand,"  etc.  It  also 
appears  from  these  journals  that  on  March  22,  1911, 
the  bodies  adjourned  to  March  24,  1911 ;  that  on  March 
24,  1911,  they  adjourned  to  March  29,  1911 ;  and  that  on 
March  29,  1911,  they  adjourned  till  March  31,  1911. 

It  is  conceded  that  there  is  no  allusion  in  the  journal 
of  either  body  to  House  Bill  323  on  March  24th  and 
March  29th,  the  days  on  which  the  bodies  were  in  ses- 
sion. On  March  31,  1911,  the  House  Journal  recites 
that  the  House  concurred  in  and  adopted  the  amend- 
ment proposed  by  the  executive  to  House  Bill  323,  set- 
ting out  the  amendment  proposed  by  the  Governor,  as 
well  as  the  executive's  message,  dated  March  31,  1911, 
in  that  connection. 

The  respondents  would  justify  their  tenure  of  the 
offices  of  commissioners  of  the  city  of  Montgomery  upon 
the  proposition  that  the  amendment  proposed  by  the 
executive  on  March  31,  1911,  became  a  part  of  the  act 
establishing  the  commission  form  of  government  in  the 
city  of  Montgomery. 
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Uoder  the  bill  as  signed  by  the  presiding  officers  of 
the  two  houses  on  March  22,  1911,  two  commissioners, 
with  the  mayor,  were  to  constitute  the  governing  body 
of  the  city;  the  two  commissioners  to  be  elected  by  the 
people.  The  amendment  proposed  by  the  executive  pro- 
vided for  a  commission  of  five,  four  of  them  to  be  ap- 
pointed by  the  executive,  and  the  then  mayor  to  be  the 
fifth. 

The  relator  (appellant)  insists  that  the  amendment 
proposed  on  March  31,  1911,  by  the  executive,  and  on 
that  date  adopted  by  the  houses,  never  became  a  part  of 
the  act  in  question,  for  the  executive's  failure  or  inac- 
tion for  more  than  six  days  after  the  presentation  of 
the  bill  to  sign  it,  or  to  veto  it,  or  to  propose  an  amend- 
ment thereto,  according  to  the  requirement  of  section 
125  of  the  Constitution,  operated  to  impress  the  act,  as 
signed  by  the  presiding  officers  of  the  two  houses  on 
March  22, 1911,  with  the  character  and  quality  of  a  com- 
plete statute,  incapable  of  change  or  amendment  or  re- 
peal, save  in  and  by  recourse  to  the  consstitutional 
methods  of  changing,  amending,  or  repealing  that  which 
is  already  law. 

It  thus  appears  that  the  solution  of  the  issue  pre- 
sented is  to  be  found  in  the  determination  of  the  in- 
quiry. Did  the  amendment  proposed,  March  31,  1911, 
by  the  executive  bei^ome  lawf  What  Is  the  hiir  is  a  mat- 
ter, necessarily  and  in  respect  of  finalitf/  of  pronounce- 
ment, committed  for  decision  to  the  judicial  department 
of  the  government,  Avhen  properly  invited  to  do  so. — 
Cooley's  Const.  Lim.  pp.  76,  77,  131,  133,  228;  Walnut 
t\  Wade,  103  U.  S.  683,  689,  26  L.  Td.  526;  Totrn  of 
South  Ottawu  v,  Perkins,  94  U.  S.  260,  267,  24  L.  Ed. 
154;  8  Cyc,  pp.  806,  807,  843. 

In  this  instance,  the  judicial  function  is  invoked  to 
determine   whether  the  amendment  suggested   by   the 
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executive  became  la4C  under  procedure  conformable  to 
constitutional  requirements.  It  is  only  by  observance 
of  those  requirements  that  late  may  be  enacted;  and 
whether  such  requirements  have  been  observed  in  the 
given  case  is  the  subject  of  judicial  iniquiry  and  determi- 
nation.— Jones  V.  Hutchinson^  43  Ala.  721,  724,  725; 
Moog  V.  Randolph,  77  Ala.  597,  599;  Cooley,  pp.  186, 
187;  Gardnei'  v.  Collector,  6  Wall.  511,  18  L.  Ed.  890; 
Town  of  South  Ottawa  v.  Perkins,  94  U.  S.  260,  268, 
269,  24  L.  Ed.  154.  Whether  these  constitutional  re- 
quirements were,  in  a  particular  instance,  observed  is 
a  question  solvable  alone  by  the  court  in  the  lights  of 
its  satisfactorily  advised  judicial  knowledge,  and  so 
necessarily  excluding  the  advice  or  service  of  a  jury  in 
deciding.it. — Toton  of  South  Ottawa  v,  Perkins,  supra; 
Gardner  v.  Collector,  swpra;  Jones  vJ  United  States, 
137  U.  S.  202,  216,  11  Sup.  Vt  80,34  L.  Edl  691;  Wal- 
nut V.  Wade,  103  U.  S.  689,  26  L.  Ed.  526.  The  means 
whereby  the  judicial  mind  is  sd  advised  ai^  to  be  able, 
consistently  with  the  irrefutable  presumption  and  afi- 
sumption  that  the  courts  know  the  law;  to  respond  to 
the  inquiry  involving  the  existence  otn  statute,  etc.,  is, 
in  a  sense,  ct?tdem*e,  leading  to  'a  *  finding  of 
law,  not  of  fact.---Walnut  v.  Wa<lc,  IQSV,^:  689,  26 
L.  Ed.  526.  "Any  particular  state  may,  by  its  Constitu- 
tion ^nd  laws,-ppe8cribe  what  sliall  be- conclusive 'evi- 
dence of  the  existence  or  non^xisFt^nce  of  a  statute;  but 
the  question  of  such  existence  or  non-existence  being  a 
judicial  one  in  it«  nature,  the  mode  of  ascertaining  arid 
using  that  evidence  must  rest  in  the  sound  discretion  of 
the  court  on  which  the  duty  in  any  particular  case  m 
imposed." 

Of  the  character,  generally  speaking,  of  the  evidence, 
properly  advisory  of  the  judicial  mind  in  respect  to 
matters  of  judicial  cognizance,  it  is  said  in  White  v. 
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Rankin,  90  Ala.  541,  8  South.  118 :  ''If  the  cognizance 
extends  beyond  actual  knowledge,  the  judge  may  resort 
to  any  authoritative  sources  of  information,  and  inform 
himself  of  the  fact  in  any  way  he  nmy  deem  beat,  in  his 
discretion,"  etc.  In  Gardner  i\  Collector,  supra,  it  was 
said  "that,  whenever  a  question  arises  in  a  court  of  law 
of  the  existence  of  a  statute,  or  of  the  time  when  a 
statute  took  effect,  or  of  the  precise  terms  of  a  statute, 
the  judges  who  are  called  upon  to  decide  it  have  a  right 
to  resort  to  any  source  of  information  which  in  its  na- 
ture is  capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer  to  such  question,  always  seek- 
ing first  for  that  which  in  its  nature  is  most  appropriate, 
unless  positive  law  has  enacted  a  different  rule."  The 
doctrine  of  this  decision  was  favorably  noted  in  Waiker 
r.  Griffith,  60  Ala.  367.  To  like  effect  is  Tmm  of  South 
Ottawa  V.  Perkins,  7  Ency.  of  Ev.  pp.  961-963, 1031,  and 
notes  thereon. 

It  is  hardly  necessary  to  add  that  rules  of  law  per- 
taining to  the  introduction  or  admissibility  of  evidence 
in  trials  of  ordinary  issues  of  fact  have  no  effect  or 
bearing,  when  the  judicial  mind  seeks  or  is  seeking  to 
avail  of  information  to  eaable  it  to  exercise  judicial 
knowledge. — 7  Ency.  of  Ev.  p.  879,  and  notes  thereon. 

Under  our  organic  law,  to  the  executive  is  appor- 
tioned an  important  part  in  the  performance  of  the  leg- 
islative function.  And  it  is  entirely  plain  from  the 
Constitution  that  the  executive  cannot  delegate  his  part 
in  the  legislative  process  to  anyone ;  for  it  is  to  the  judg- 
ment of  the  person  lawfully  exercising  the  authority  of 
the  executive  that  the  Constitution  commits  so  much  of 
the  legislative  function  as  it  imposes  upon  the  execu- 
tive. The  particulars  and  the  extent  of  that  legislative 
function,  thus  imposed  upon  the  executive,  is,  so  far  .as 


Digitized  by  VjOOQIC 


176.]  OP  ALABAMA  611 

[State,  ex  reL  Crenshaw,  et  al.  y,  Joseph,  et  al.] 

affects  the  present  inquiry,  to  be  found  in  section  125  of 
the  Constitution.    The  section  (125)  is  as  follows: 

"Every  bill  which  shall  have  passed  both  houses  of 
the  Legislature,  except  as  otherwise  provided  in  this 
Constitution,  shall  be  presented  to  the  Governor;  if  he 
approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it 
with  his  objections  to  the  house  in  which  it  originated, 
which  shall  enter  the  objections  at  large  upon  the  jour- 
nal and  proceed  to  reconsider  it.  If  the  Governor's 
message  proposes  no  amendment  which  would  i-emove 
his  objections  to  the  bill,  the  house  in  which  the  bill 
originated  may  proceed  to  reconsider  it,  and  if  a  ma- 
jority of  the  whole  number  elected  to  that  house  vote 
for  the  passage  of  the  bill,  it  shall  be  sent  to  the  other 
house,  which  shall  in  like  manner  consider,  and  if  a 
majority  of  the  whole  number  elected  to  that  house  vote 
for  the  passage  of  the  bill,  the  same  shall  become  a  law, 
notwithstanding  the  Governor's  veto.  If  the  Gover- 
nor's message  proposes  amendment,  which  would  re- 
move his  objections,  the  house  to  which  it  is  sent  may  so 
amead  the  bill  and  send  it  with  the  Governor's  message 
to  the  other  house,  which  may  adopt,  but  cannot  amend, 
said  amendment;  and  both  houses  concurring  in  the 
amendment,  the  bill  shall  again  be  sent  to  the  Gov- 
ernor and  acted  on  by  him  as  other  bills.  If  the  house 
to  which  the  bill  is  returned  refuses  to  make  such 
amendment,  it  shall  proceed  to  reconsider  it;  and  if  a 
majority  of  the  whole  number  elected  to  that  house  shall 
vote  for  the  passage  of  the  bill,  it  shall  be  sent  with  the 
objections  to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  a  majority  of  the 
whole  number  elected  to  that  house,  it  shall  become  a 
law.  If  the  house  to  which  the  bill  is  returned  makes 
.the  amendment,  and  the  other  house  declines  to  pass  the 
same,    that  house  shall  proceed  to  reconsider  it,  as 
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though  the  bill  had  originated  therein,  and  such  pro- 
ceedings shall  be  taken  thereon  as  above  provided.  In 
every  such  case  the  vote  of  both  houses  shall  be  deter- 
mined by  yeas  and  nays,  and  the  names  of  the  members 
voting  for  or  against  the  bill  shall  be  entered  upon  the 
journals  of  each  hoiise,  respectively.  If  any  bill  shall 
not  be  returned  by  the  Governor  within  six  days,  Sun- 
days excepted,  after  it  shall  have  been  presented,  the 
same  shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Legi^^laturie,  by  its  adjournment, 
prevent  the  return,  in  which  case  it  Shall  not  be  k  law; 
but  when  return  is  pl^vented  by  recess,  such  bill  must 
be  returned  to  th(^  house  in  which  it  originated  within 
two  days  after  the  reassembling,  otherwise  it  shall  be  a 
law,  but  bills  presented  to  the  Govl^rnor  within  five  days 
before  the  final  adjournment  of  the  Legislature  may  be 
approved  by  the  Governor  at  any  time  within  ten  days 
after  such  adjournment,  and  if  approved  and  detKMlited 
with  the' Secretary  of  Sttite  within  that  time  shall  be- 
come law.  Ev^ry  Vote,  order,  of  resolution  to  which 
conctrrtetice  of  both  htJusete  m^iybe  ne(*estory,  except  on 
-qtie?^tioiiS  of  adjournment  and  thi^  brining  dn' of  elec- 
tions by  the  two  ho'us^s,  atd  iameriding  this  Constitu- 
tion, shall  be  'pt^ented  to  the  Gbvernbr ;  iand,  beforfe  the 
same  shall  tak^' 'effect,  be  appi'oved  by  him;  dr,  being 
disapproved,  shall  t)e  i'epassed  by  both  houi^es  According 
to  the  rules  ^rid  iimitations  presc^ribed  in  the  case  of  a 
bill."  * 

Omitting  consideration  of  *^appropHation  bills,"  for 
which  si)ecial  provision  is  made  (section  126),  the  exec- 
utive may,  within  the  time  prescribed,  take  one  of  sev- 
eral courses;  as  he  may  be  advised,  with  respect  to  a  bill 
presented  to  htm,  viz. :  (a)  Permit  it  to  become  a  law  by 
withholding  therefrom  his  approving  signature  until 
the  period  prescribed  has  elapded;  (b)  approve  the  bill 
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bv  signiniijit  within  the  period  prescribed;  (e)  return 
the  bill,  without  siting  and  within  the  period  pre- 
scribed, to  the  hous(»  in  which  it  originated,  with  his  ob- 
jections thereto  and  such  amendments  as  would  obviate 
his  obje(*tions;  (d)  within  the  pericKl  prescribed  return 
the  bill  to  the  house  originating  it,  proposing  no  amend- 
ment which  would  remove  his  objections.  The  last  two 
alternatives  are,  in  effect,  affirmative  disapprovals — ^a 
veto — though  the  subsequent  legislative  course  is  differ- 
ent in  the  two  instances.  In  the  former,  it  is  the  legisla- 
tive right  to  ccmsider  and  determine  whether  the  amend- 
numt  seasonably  proposed  by  the  executive  shall  l)e  ac- 
cepted by  the  legislative  bodies;  while  in  the  latter  the 
legislative  right  is  to  decide  whether  the  bill  shall  pass, 
notwithstanding  the  seasonably  expressed  executive  ob- 
jection, in  which  event,  to  make  the  bill  a  law,  a  major- 
ity of  the  elected  membership  of  each  house  must  vote 
to  that  end.  The  alternatives  enumerated  are  executive 
prerogatives,  the  exercise  of  which  no  other  department 
of  the  government  can  hinder  or  impair,  much  less  de- 
feat. And  it  is  the  duty  and  suprenu»  i>rovince  of  the 
judicial  department,  in  its  proper  sphere  of  interpreting 
the  Constitution  and  of  deciding  what  is  the  law,  when 
properly  invitcMl  to  so  determine,  to  pronounce  in  ac- 
cord with  the  requirements  of  the  organic  law,  and  to 
protect  and  effectuate  the  powers  and  functions  assured 
thereby  to  each  department  of  the  government. 

It  is  not  open  to  question  or  to  doubt  that  the  refer- 
ence to  adjouriunent,  in  section  125,  is  to  final  adjourn- 
ment — the  end  of  (for)  the  session  stipulated  in  the  or- 
ganic law ;  and  that  the  reference  to  recess  is  to  suspen- 
sions of  legislative  deliberaticm  (by  the  house  to  which 
the  executive  return  of  the  bill  may  be  made)  for  some 
measure  of  time  beyond  one  day.  It  is  equally  as  clear 
that  the  return  of  a  bill,  by  the  executive,  must  be  to 
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the  bcxly — the  house — in  its  organized  capacity,  and  not 
to  an  official,  or  other  representative,  of  the  body  to 
which  the  exe(*utive  may  make,  within  his  prerogative, 
his  return  of  the  bill. 

Three  jH^riods,  two  controlled  by  <'ontingencie8,  are 
aUowed  the  executive  for  his  action  or  nonaction,  lead- 
ing to  the  legislative  consequence  before  indicate<l.  He 
must,  if  he  would  prevent  the  bill's  becoming  a  law  by 
his  nonaction,  i)roperly  return  it  **within  six  days,  Sun- 
<lays  excepted."  Since  Sundays  are  expressly  excei)ted, 
and  since  that  day  is  universally  resi)ei*ted  by  all  the 
dei)artments  of  the  government,  it  is  clear  that  the  six- 
(lay  limitaticm  for  the  return  of  bills  contemplates  cal- 
endar days.  Hut  since,  also,  the  exei'Utive  return  of  a 
bill  must  be  to  the  house  originating  it,  when  in  session, 
to  avail  of  the  power  given  him  to  that  end,  the  return 
<m  the  last  or  sixth  day  must  he  effected,  if  that  l>ody  is 
in  session,  on  that  day ;  hence  to  that  extent  the  full  cal- 
endar day,  cm  the  sixth  day,  must  yield  to  the  other 
mentioneil  requirement  of  the  organic  law.  If  such  was 
not  the  rule,  the  limitation  of  six  days  for  the  execu- 
tives action  would  he  prolonged  l)eyond  that  expressly 
provided  for  by  the  Constitution.  The  general  public- 
ity of  legislative  action,  the  proximity,  though  separate, 
of  the  executive  offices  to  the  places  of  legislative  delib- 
eration, and  the  necessarily  constant  communication,  in 
the  discharge  of  the  respective  public  duties  with  which 
those  departments  are  mutually  concerned,  between 
those  departments  refute  the  suggestion  that  either  body 
of  the  lawumking  department  could  assemble  on  a  day 
without  such  knowledge  of  the  executive  as  would  ena- 
ble him  to  return  a  bill  as  he  might  l)e  advised. 

If  the  house  in  which  the  bill  originated  is  in  recess 
on  the  sixth  day  after  the  presentation  of  the  bill  to  the 
executive,  two  days  after  reassembling  are  allowed  him 
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in  which  to  return  the  bill,  which  opportunity  for  ac- 
tion, if  not  availed  of,  permits  the  bill  to  become  a  law. 
The  two  days  thus  stipulated  must,  in  consequence,  be 
days  on  which  the  body  originating  the  bill  is  in  ses- 
sion. 

There  is  still  another  period  provided  for  in  section 
125,  and  that  relates  to  the  limitation  for  the  approval 
of  bills  by  the  executive  after  final  adjournment  of  the 
Leffislature.  That  period  is  ten  days.  These  are  calen- 
dar days  of  course;  no  return  to  the  body  originating 
the  bill  being  contemplated  or  possible.  Hut  this  pe- 
riod is  conditioned  on  the  presentation  of  the  bill  to  the 
executive  "within  five  days  before  final  adjournment  of 
the  legislature.'  Obviously  the  stated  fire-days  pre- 
scription is  a  rondition  preeedent  to  the  executive  right 
to  approve  and  deposit  the  bill,  as  a  law,  with  the  Sec- 
retary of  State,  during  the  ten  days  after  final  adjourn- 
ment. 

It  is  insisted  by  counsel  for  the  respondents  that  the 
presentation  prescribed  in  section  25  contemplates  and 
requires  that  bills  be  "presented  in  fact  to  the  Gov- 
ernor in  person,"  and  this  upon  that  which  is  unwar- 
rantably (though  in  the  abstract  it  is  obviously  sound) 
assumed  to  be  the  premise,  viz.,  that  in  the  process  of 
legislation  the  executive's  undelegable  judgment  and 
disc-retion  is  the  constitutional  intent.  That  contention 
is  wholly  untenable  upon  reason  and  authority. 

The  transmission  of  a  bill  from  the  Legislature  to  the 
executive  is  particularly  referrecl  to  five  time^  in  section 
125.  This  act  of  transmission  is  required,  in  four  in- 
stances, by  the  use  of  the  term  "presented."  In  pre- 
scribing what  shall  lye  done  with  a  bill  to  which  the  ex- 
ecutive have  proposed  amendment,  and  in  which  amend- 
ment both  houses  concur,  it  is  written,  "the  bill  shall 
again  be  sent  to  the  Governor  and  acted  on  by  him  as 
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other  bills."  While  the  direction  for  transmission  is 
there  pi*escribe(l  by  the  word  "sent,"  the  immediately 
following  provision  expressly  commits  the  bill,  so 
amended  upon  the  executive's  proposal,  to  the  identical 
category,  subjects  it  to  the  same  provisions,  in  which 
are  "other  bills;"  and  thereby  clearly  negativing  any 
notion  that  bills  amended  by  the  Legislature,  on  the 
seasonable  proposal  of  the  executive,  oc*cupy  any  char- 
acter or  status,  with  respect  to  executive  action,  difiFer- 
ent  from  that  of  "other  bills."  It  is  evident  from  this 
use  of  "sent,"  as  stated,  that  the  (constitution  makers 
never  intended,  through  the  mere  employment  of  "pre- 
sented," to  invest  the  pro(*e8s  of  transmission  of  a  bill 
to  the  executive  with  the  strictness  a  literal  translation 
the  term  "present"  in  some  instances  imports.  In  short, 
the  use  of  "sent,"  in  reference  to  the  same  character  of 
act  with  respect  to  which  "present"  is  employed  is 
forceful  to  show  that  "present"  was  not  regarded  as 
having  any  [)articular,  strict  significance;  and  that  the 
obligation  imposed  on  the  I^egislature  is  discharged 
when  a  bill  that  has  been  passed  is  "sent  to  the  Gov- 
ernor," a  distinct  con(*eit  from  that  expressed  in  the  lit- 
eral interpretation  of  the  personal  proffer  or  delivery 
of  it  to  the  executive,  wherever  he  may  be  searched  out 
and  found.  "Presented"  has  had  place,  in  the  connec- 
ticm  with  which  we  are  now  concerned,  in  each  of  our 
Ciiustitutions  since  the  admission  of  the  state  into  the 
Union.  In  the  natural  order  of  things,  every  bill  passed 
by  the  Legislature  (oi-  General  Assembly,  as  formerly 
called)  during  90  yearn  of  the  states  life  has  invoked  the 
ccmstruction,  observance,  and  application,  in  legisla- 
tion, of  the  i)rovision  of  the  organic  law  of  which  pre- 
scntation  of  bills  to  the  executive  has  l)een  and  is  now, 
in  substance,  a  part. 
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Contemporaneous  and  practical  construction  or  inter- 
pretation of  constitutional  provisions  by  the  executive 
and  legislative  departments  of  the  government  will  and 
should  be  considered  by  the  courts  in  passing  upon  con- 
stitutional questions;  and,  though  not  accepted,  except 
as  to  questions  of  a  discretionary  character,  by  the 
courts  as  conclusive,  such  practical,  contemporaneous 
construction  by  departments  particularly  charged  with 
the  observance  or  execution  of  the  provision  under  con- 
sideration, and  acquiesced  in  for  a  great  period  of  time, 
is  of  peculiar  potency  in  the  make-up  of  the  judicial 
construction,  provided  the  practice  be  not  in  contraven- 
tion of  the  clear  constitutional  intent. — Cooley,  pp.  102- 
107;  8  Cyc.  pp.  736-739,  and  notes  thereon.  If,  under  a 
constitutional  provision  with  the  observance  or  execu- 
tion of  which  the  executive  and  legislative  departments 
are  concerned,  a  distinct  practice  has  been  observed  or 
prevailed,  it  cannot  be  a  matter  of  doubt  that  the  reordi- 
nation  of  the  provision  in  a  subsequent  organic  law  nec- 
essarily brings  with  it  for  the  consideration,  by  way  of 
advice,  of  the  judicial  mind,  in  the  interpretation  or 
construction  of  that  provision,  the  well-understood  prac- 
tice which  has  been  pursued  by  those  departments  in 
the  effort,  in  presumed  good  faith,  to  carry  out  the  man- 
dates, and  to  respect  the  restraints,  of  the  Constitu- 
tion, unless,  of  course  as  has  been  stated,  the  clear  in- 
tent of  the  provision,  when  read  in  the  light  of  the 
whole  instrument,  forbade  or  forbids  the  practice  so 
pursued.  If,  as  has  been  ruled  by  the  highest  judicial 
authority  in  our  country,  general  customs  and  usage 
have  the  force  and  effect  of  law,  if  not  opposed  to  posi- 
tive law  (United  States  v,  ArredondOy  6  Pet.  691,  8  L. 
Ed.  547;  Slidell  v.  Grand  jean,  111  U.  S.  412,  421,  4  Sup. 
Ct.  475,  28  L.  Ed.  321),  obviously  the  best  wisdom  com- 
mends to  the  judicial  mind,  called  to  interpret  consti- 
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tutional  provisions,  of  long  existence  and  execution,  of 
the  class  now  under  judgment,  the  ascertainment  and 
consideration  of  the  practice  thereunder  by  those  whose 
duties  required  their  observance  or  excution  of  such 
provisions.  Reason  not  only  suggests  this  aid  to  con- 
structions, but  that  and  a  proper  regard  for  orderly 
processes  in  government  demand  the  taking  account 
thereof  as  a  conservative  means  of  discovering 
the  true  constitutional  intent.  The  principle  has  l)een 
pointedly  recognized  by  this  court  in  Taylor  r.  Hutch- 
inson, 145  Ala.  202,  206,  40  South.  108;  Ex  parte  Hardy, 
68  Ala.  :M):\.  ;U8;  Mooff  r.  Randolph,  77  Ala.  597,  606; 
Farrior  r.  \eir  Enif.  Mortg,  Co,.  88  Ala.  275,  279,  7 
KSouth.  200. 

In  determining  whether  the  presentation,  under  sec- 
tion 125,  of  bills  that  have  passed  the  houses  to  the  ex- 
ecutive requires  their  proffer  or  delivery  to  him  in  per- 
son, or  whether  the  constitutional  prescription  is  met 
by  the  lodgment  of  bills  that  have  passed  the  houses  in 
the  executive  office,  and  with  a  member  or  memliers  of 
the  executive  secretarial  fon*e,  it  is  the  duty  of  the 
court,  called  to  construe  and  to  interpret  and  to  give 
eflFect  to  the  constitutional  requirement  of  such  long  ex- 
istence and  obligation,  to  advise  itself  of  the  pi"actice 
pursued  by  those  departments  of  the  government  in  re- 
spect of  the  transmission  of  bills  to  the  executive. 

Besides  numerous  persons  who  have  served  in  the  leg- 
islative department,  and  who  have  been  long  familiar 
with  the  process  of  transmission  of  bills  to  the  execu- 
tive, our  citizenship  at  this  time  numbers  five  former 
executives  of  the  state,  viz.,  Hon.  Rufus  W.  Cobb, 
Thomas  G.  Jones,  Joseph  F.  Johnston,  William  D. 
Jelks,  and  Braxton  B.  Comer,  who,  with  the  present  ex- 
ecutive, Hon.  Emmet  ONeal,  are  i)eculiarly  favored  to 
speak,  and  that  with  every    assurance   of   the    utmost 
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credibility,  with  reference  to  the  practice  of  the  pre- 
sentation of  bills  for  executive  consideration,  and  so  for 
periods,  though  disconnected  prior  to  1896,  beginning 
in  1878  and  extending  to  the  adjournment  of  the  Legis- 
lature in  1911,  covering  approximately  20  years  of  the 
life  of  the  state.  One  of  these  eminent  citizens,  Hon. 
Thomas  G.  Jones,  was  a  member  of  the  convention 
which  wrote  the  present  Constitution,  and  chairman  of 
the  committee  reporting  section  125,  among  others,  of 
that  instrument.  From  these  sources,  together  with 
such  pertinent  and  reliable  documentary  matter  as  may 
be  available  to  satisfy  the  judicial  mind,  should  this 
court  seek  for  information  as  to  the  i>ractice  in  respect 
of  the  presentation  of  bills  to  the  executive  considera- 
tion. 

If,  as  the  writer  is  advised,  the  long-recognized  gen- 
eral practice  in  the  premises  has  been  to  lodge  bills  that 
have  passed  the  houses  in  the  executive  office  with  one 
or  more  of  his  official  force,  its  receipt  and  the  date 
thereof  being  noted  by  the  receiving  official  upon  the 
enrolled  bill,  or  entered  in  a  book  kept  for  that  pur- 
pose, or  both  being  done,  and  no  practice  to  the  contra- 
ry is  discoverable,  the  plain  duty  of  this  court  appears ; 
and  that  is  to  accept  the  interpretation  of  the  constitu- 
tional provision  that  has  thus  long  prevailed  and  hence 
pronounce  such  a  lodgment  of  a  bill  in  the  executive  of- 
fice, with  his  official  force,  a  valid  presentation,  within 
the  Constitution,  squaring  with  the  obviously  sound  and 
immediately  authoritative  ruling  made  in  the  compara- 
tively recent  decision  of  State  ex  reL  i\  PoHer^  145  Ala. 
541,  547,  40  South.  144,  145,  where  it  is  said.  Justice 
Anderson  writing:  "The  law  provides  that  the  petition 
must  be  presented  to  the  Governor,  meaning  that  it 
must  be  lodged  with  him  or  his  official  force  in  some  for- 
mal manner,  so  as  to  become  an   official  document/^ 
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(Italics  supplied.)  In  that  instance,  the  personal,  non- 
delegable, judgment  of  the  executive  on  the  matter  of 
the  petition  was  the  law's  prescription,  just  as,  in  the 
performance  of  his  constitutional  function  wdth  respect 
to  the  making  of  laws,  the  executive  personally  must  de- 
termine the  matters  within  his  prerogative. 

If  "presented,''  in  section  125,  is  interpreted  to  mean 
and  require  the  protfer  or  delivery  of  the  bills  to  the  ex- 
ecutive in  person^  patently  no  statute  can  be  constitu- 
tionally  enacted  that  would  or  could  permit  the  presen- 
tation of  bills  other  than  to  the  executive  in  person.  So 
that  the  consequence  of  that  conclusion  upon  the  mean- 
ing of  "presented,"  in  section  125,  cannot  be  qualified  or 
temporarily  avoided  by  recourse  to  or  hope  for  legisla- 
tive relief  from  the  condition  thus  wrought;  nor  could 
the  executive  delegate  to  one  or  more  of  his  official  force 
the  power  to  accept,  in  his  stead,  presentations  of  bills 
that  have  passed  the  houses. 

The  meaning  and  effect  of  the  constitutional  i*equire- 
ment  for  the  presentation  of  bills  to  the  executive,  and 
when  there  has  bei*n  such  presentation  as  the  organic 
law  contemplates,  was  considered,  in  1864  in  the  opin- 
ion of  the  justices  on  the  constitutional  validity  of  the 
soldiers'  voting  bill,  45  N.  H.  607,  611,  612.  One  of  the 
concrete  (juestions  propounded  to  the  justices  was  this, 
"(3)  When  was  said  bill  presented  to  the  Governor?" 
Treating  the  inquiries  submitted  "as  upon  a  case  stat- 
ed," the  opinion  thus  rehearses  the  facts  assumed  to  be 
established :  "That  said  bill  originated  in  the  House  of 
Representatives,  passed  both  branches  of  the  Legisla- 
ture, was  duly  engrossed,  signed  by  the  presiding  oflB- 
cers  of  both  branches,  and  about  noon  on  Wednesday, 
August  17,  1864,  was  carried  by  the  assistant  clerk  of 
the  Senate  to  the  executive  chamber,  in  the  state  house, 
in  accordance  with  the  customary  mode  of  presenting 
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bills  to  the  Governior,  and  was  laid  upon  the  table  of  the 
Governor,  who  was  then  absent  from  the  room,  but  who 
had  been  there  during  the  morning,  and  was  expected 
to  return  that  afternoon,  but  did  not;  that  when  said 
bill  was  thus  laid  upon  the  Governor's  table  some  mem- 
bers of  the  executive  council  were  present,  and  also  Mr. 
Barrett,  the  State  Auditor,  who  was  the  son-in-law  of 
the  Governor,  and  who  had  a  table  there  in  the  execu- 
tive chamber  for  the  transaction  of  his  business,  near 
that  of  the  Governor;  that  the  assistant  clerk  of  the 
Senate,  when  he  entered  the  executive  chamber  with 
said  bill,  announced  that  be  had  a  bill  for. the  Governor; 
that  the  Governor  saw  said  bill  on  Thursday,  August 
18th,  when  he  came  into  the  execiltive  chamber  and 
found  it  ifpon  his  table  there;  that  both  houses  ad- 
journed from  Satiirday,  the  20th,  to  Tuesday,  tbe  23d, 
of  August,  and  w^re  not  in  session  on  Monday,  August 
22d ,'  that,  bii  WMneseday,  August  24th,  in  the  after- 
nooli,  the  Gdvernor  sent  a  message  to  the  House  of  Rep- 
resentaflves  bt  MTr.  Sinclair,  a  iiiember  of  said  House, 
Who  gave  ubtir^e'td  th^  spfeak^r,  "in  the  H6use,  when  in 
session,  that  he'  had 'a  mej^sag^  from  the  Governor  to 
present;  that  the  Speaker  declined  to  receive  it  f^om 
hhn ;'  thiat  ^aid  message  Vas  not  receiVed  by  any  action 
of  the  Spieaket  or'of  the  House,  aiid  was  not  read  in 
their  heariilg,  but  that,  near  ttie  close  of  thie  session  that 
afternoon;  tvhire  the' yeas  and  nays  were  being  taken  oh 
a  motion  to  adjbut^n,  \i^hich  was  decided  in  the  aflPirma- 
tive;  the  Secretary  of  State  laid  said  message  on  the 
Speaker's  table,  stating  it  to  be  a  message  from  his  ex- 
cell^ticy,  "the  Governor;  that  this  message  i< as '  hot 
opened*  of  read  in  the  House,  but  was  afterwards,  on  a 
subseqiiebt  day,  referred  to  a  select  committee;  and  tli^t 
in  this  message  of  the  Governor  he  stated  his  objections 
to  the  bill  in  (|uestion,  and  returned  said  bill  therewith 
to  the  House/' 
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The  constitutional  provision  [part  2,  art.  43]  in- 
volved was  as  follows :  "Every  bill  which  shall  have 
passed  both  houses  of  the  General  Court,  shall,  before 
it  l)ecomes  a  law,  be  presented  to  the  Governor.  If  he 
approve,  he  shall  sign  it ;  but  if  not,  he  shall  return  it, 
with  his  objections,  to  that  house  in  which  it  shall  have 
originated.  *  *  *  If  any  bill  shall  not  be  returned 
by  the  Governor  within  five  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  legislature,  by  their  adjournment,  prevent  its  re- 
turn, in  which  case  it  shall  not  be  a  law." 

It  thus  plainly  appears  that  a  vital  factor  to  proper 
response  to  the  inquiries  submitted,  specially  that  quot- 
ed above,  was  the  determination  whether  the  presenta- 
tion required  was  a  proflfer  or  delivery  of  the  bill  to  the 
Governor  in  person,  the  facts  showing  that  the  bill  did 
not  come  to  the  Governor's  personal  notice  or  attention 
until  Aufjust  IH,  1S64;  whereas,  the  bill  was  transmi^ 
ted  on  August  17,  1864,  to  the  Governor's  oflSce  and 
"laid  upon  the  lable  of  the  Governor,  who  was  then  ab- 
sent from  the  room,"  not  returning  thereto,  as  had  been 
expected. 

The  justices  ruled  that  the  bill  was  presented  on  Au- 
gust 17,  1864 ;  whereas,  had  a  presentation  to  the  exec- 
utive in  person  been  the  mandate  of  the  organic  law,  the 
bill  there  under  consideration  would  have  been  held  not 
presented  until  August  18,  1864,  the  day  and  date  the 
executive  saw  the  bill.  It  was  there  said :  "But  it 
would  be  absurd  to  hold  that  the  officers  of  the  Senate 
and  House  of  Representatives  are  obliged,  in  order  to 
perform  their  duty,  to  follow  the  Gtovernor  wherever  he 
may  chance  to  go,  whether  in  the  state  or  out  of  it,  upon 
his  private  business  as  well  as  public,  and  present  bilte 
to  him  in  person,  wherever  he  may  happen  to  be." 
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It  is  common  knowledge  that  this  state  provides  of- 
fices for  its  executive  in  the  state  house.  The  laws  pro- 
vide for  a  messenger  to  the  "chief  executive  office,"  and 
for  servants  for  the  executive  offices  at  the  capitol. — 
Code,  §§  561,  563.  A  private  secretary  and  a  recording 
secretary  are  also  provided  for. — Code,  §§  555,  556.  In- 
deed, every  (convenience  for  the  consideration  and  dis- 
patch of  the  public  business  with  which  the  executive 
may  be  concerned  is  afforded  at  and  for  the  office  of  the 
executive  in  the  state  house.  There  is  universal  public 
acquaintance  with  the  fact  that  quarters  and  the  official 
force  of  the  executive  are  in  the  state  house.  It  is  just 
as  universally  known  and  expected  that  the  executive 
quarters  is  the  place  at  which  it  is  the  duty  and  prac- 
tice of  the  executive  to  attend  and  consider  his  public 
duties.  These  matters  of  general  knowledge  underlie 
and  support  the  conclusion  with  respect  to  the  suffi- 
ciency of  presentation  which  is  before  quoted  from  State 
ew  rel.  v.  Porter,  145  Ala.  547,  40  South.  144. 

The  wholesomeness  and  rationality  of  this  view  of 
the  constitutional  requirement  for  the  presentation  of 
bills  to  the  executive  invited  and  received  the  approval 
of  the  Supreme  Court  of  Louisiana,  in  State  ex  rel 
Michel,  52  La.  Ann.  936,  27  South.  565,  48  L.  R.  A.  218, 
78  Am.  St.  Rep.  364.  The  headnotes  of  the  decision 
were  prepai-ed  by  Justice  Blanchard,  who  wrote  the 
opinion  for  the  court.  As  is  perfectly  apparent  from 
the  opinion,  it  was  not  only  proper  but  necessary  that 
the  constitutional  provision  of  that  state,  with  respect 
to  presentation  of  bills  to  the  executive,  should  be  con- 
strued. The  first  headnote  is  as  follows :  "  ( 1 )  A  bill 
which  has  passed  both  houses  of  the  General  Assembly, 
and  been  signed  by  the  presiding  officers  thereof,  is  pre- 
sented to  the  Governor,  within  the  meaning  of  the  Con- 
stitution, when  the  clerk  of  the  House  of  Repres(»nta- 
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lives  or  secretary  of  the  Senate  carries  the  same  to  the 
executive  office,  and  offers  or  tenders  it  to  the  Governor 
or  his  secretary/^    (Italics  supplied.) 

The  reasoning  of  the  court  in  that  case  aptly  demon- 
strates that,  if  a  presentation  to  the  executive  in  person 
was  affirmed  as  the  constitutional  mandate,  the  execu- 
tive would  be  ve^sted  with  the  power,  if  he  remained 
within  the  commonwealth  (Const.,  §  128),  to  defeat,  by 
absence  from  his  office,  or  otherwise  the  presentation 
of  bills  to  him,  and  thereby  render  wholly  vain  legisla- 
tive work. 

In  the  opinion  of  the  Justices  of  Massachusetts  (99 
Mass.  636-638),  the  pertinent  section  of  the  Constitu- 
tion of  that  state  was  construed  as  requiring  that  bills 
that  have  passed  "must"  to  l)ecome  l^w,  "be  laid  before 
th^  Governor  persanally/'  The  constitutional  provision 
there  cotistrued  ])r(>vi(led  "that  no  bill  shall  become  a 
law,  and  have  fcm-e  as  such,  until  it  shall  have  been  laid 
before  the  Governor  for  his  i^visat^  *  *  *  and  in 
order  to  prevent  unnecessary  delays,  if  any  bill  shall 
not  l)e  ivturned  by  the  Governor,  withiti  live  days  after 
it  shall  have  bwn  ]f>/T^r/rfrrf;  the  sam^  shall  have  the 
force  of  law:''  (Italics  j^lipplied.)  That  pr(VvisIon  was, 
as  appeal's,  Tiot  thb' colmti^^part  of  oui-sf ;  for  the  presen- 
tation latterly  mentioned  in  the  Organic  law  of  that 
state  was  cololfed  in  inmning  andi'cfert  bV  the  preced- 
ing requirement  that  bills;  to  become  law,  should  l)e  laid 
before  the  Governor,  And  the  response  given  by  the 
justices  a|jpe^rs  not  to  have  taken  accoutift  of  a  long- 
recogtiized  practice,  by  the  departments  concerned,  of 
lodging  bills  with  the  executive  seclretarial  force  in  the 
executive  office. — State  v.  Sonfh  Nor  walk  ^  77  Gonh.*257, 
2G4,  58  Atl.  ^59. 

What  the  view  of  the  justices  would  have  been,  had 
the  practice  indicated  long  prevailed  under  that  provis- 
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ion  of  that  Constitution,  and  then  the  reordination 
thereof  effected  in  a  later  organic  law,  cannot  be  discov- 
ered in  their  opinion.  In  short,  the  question  deter- 
mined there  had  not  the  factors  of  constitutional  terms 
and  long-recognized  practice  and  of  reordination  of 
those  terms  that  must  be  considered  by  this  court  in 
this  instance.  On  the  concrete  question  propounded  to 
them,  viz.,  whether  presentation  to  an  ^independent  of- 
ficer" (Secretary  of  State)  was  a  compliance  with  the 
constitutional  mandate  there  to  be  interpreted,  there 
could  be  no  real  room  for  argument  or  doubt. 

In  State  v.  South  Norwalk,  supra,  treating  a  constitu- 
tional provision  very  similar  to  our  own,  with  respect 
to  presentation  of  bills  to  the  executive,  the  court  said : 
"It  cannot  be  deemed  to  have  been  presented  to  him  un- 
til it  has  been  in  some  way  ])ut  into  his  custody,  or  into 
that  of  some  one  properly  representing  him,  in  such 
manner  that  he  has  reasonable  opportunity  to  inspect 
and  consider  it."  The  court  then  alludes  to  the  stat- 
utory provision  made,  soon  after  the  (Constitution  was 
adopted,  for  the  proper  presentation  to  the  Governor 
at  the  executive  offices  during  sessions  of  the  General 
Assembly.  This  legislative  action  was  interpretative 
only ;  for,  if  the  organic  law  required  a  personal  presen- 
tation to  the  Governor,  the  lawmakers  were  powerless 
to  alter  the  requirement,  so  as  to  allow  the  presentation 
to  a  representative  of  the  Governor.  The  statutory  in- 
terpretation in  that  instance  should  not  be  more  force- 
ful or  valuable  in  aid  of  correct  construction  than  the 
long  practice  in  this  state,  to  which  allusion  had  been 
made. 

In  the  light  of  these  considerations,  weighed  with  that 
caution  with  which  courts  of  last  resort  wisely  proceed 
when  invoked  to  interpret  a  provision  of  the  organic 
law  to  an  effect  materially  different  from  that  great  de- 
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partiiieuts  of  the  government  have  lonj?  attribiite<l  to, 
and  executed  it,  the  conclusion  would  peeni  to  be  unes- 
cai)al)h*  that  the  quote<l,  pertinent,  pronouncement  of 
State  c.r  irl.  r.  Porter,  supra,  expresses  the  meaning  and 
etfect  of  ''[iresented,"  as  that  term  ap])ears  in  section 
125  of  the  (Nmstitution. 

Was  House  Hill  :W:{  presented  to  the  executive;  and, 
if  so,  when? 

Hy  the  Act  approved  February  22,  1866  (Acts  1865- 
66,  p.  88),  i)rovision  was  ma<le  for,  among  others,  the 
compensiition  of  these  "oflBcers  in  the  executive  depart- 
ments of  the  state,"  viz.,  "private  secretary  of  the  Gov- 
ernor" ami  ''recording  secretary  of  the  Governor." 
These  positions  ai)i)ear  to  have  had  statutory  recogni- 
tion ever  since,  being  provided  for  at  this  time  by  (\Kle 
15M)7,  §§  555,  556.  These  ccmstitute  the  strictly  secre- 
tarial for(*e  of  the  executive  (jffice.  The  selection  of  the 
person  to  serve  in  each  of  these  places  is  committe<l  to 
the  executive,  who,  it  is  provided,  may  employ  them,  and 
uuiy  (ILsrontiinie  their  services,  in  his  discretion. — Sec- 
ticm  557.  They  have  no  fixed  tenure.  They  serve  at  the 
l)leasure  of  the  executive  engaging  them.  Some  of  the 
duties  <  f  the  private  secretary  of  the  executive  are  pre- 
scribcfl  by  statutes.  Those  of  the  recording  secretary  are 
not  [)articularly  prescriljed  by  statute.  "A  secretary  is 
an  official  scril>e;  an  amanuensis  or  writer;  a  person 
emi)loyed  to  write  ordei-s,  records  and  the  like" — and 
the  word  ''secretary"  is,  ac(*ording  to  proper  usage, 
synonymous  with  '*clerk." — 7  Words  and  Phrases,  p. 
():^H1.  Prom  the  statute-prescribe<l  source  of  their  se- 
lection, their  untixe<l  tenure,  and  the  words  employeil  to 
designate  them,  these  secretaries  are  obviously  <dosely 
related  to  the  perscm  of  the  executive  in  his  public  serv- 
ice. They  arc*  his  personal  staflF.  The  name  "i-econling 
secretarv"  is  indi(*ative  of  the  character  of  the  service* 
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contemplated  of  performance  bv  the  jjersou  employed 
for  that  position.    When  i*onpled  with  ^'secretary/'  it  is 
clear  that  the  descriptive  word  ^'recordin*;;"  intends  a 
pnblic  servant,  whose  dnty  should  he  to  enter  or  keep 
the   record   of  the  executive  office. — Moiiifiomeni  Beer 
BottJiufi  Workfi  v.  GasUw,  12(J  Ala.  448,  1>S  South.  497, 
51  L.  R.  A.  89G,  85  Am.  St.  Rp.  42.     Performinji;  public 
duties   of   the    gravest    importance,    among  which  are 
those  concerning  the  legislative  function  prescribed  by 
section  125  of  the  Constitution,  it  is  apparent  that  the 
executive  must  have  and  cause  to  l)e  kejit  records  of  of- 
ficial acts.    It  is  inconceivable  that  so  important  a  i>ub- 
lic  service  as  the  executive  constantly  performs  could 
be  performed  without  the  keeping  of  record  thereof.  The 
creation,  at  the  i)ublie  expense,  of  the  position  of  re- 
cording secretary  is  alone  conclusive,  not  only  of  the 
necessity  for  a  record  to  be  kept    of   executive    official 
acts,  but  that  such  a  record  is,  in  fact,  kej)t  by  that  sec- 
retary.    Surely  it  cannot  he  assumed  that  the  expense 
of  compensating  a  recording  secretary  to  the  executive 
would  be  charged  upon  the  jmblic  treasury  if  the  serv- 
ice his  official  title  suggests  was  not  to  be  ]>erformed  by 
him.     It  may,  hence,  be  asserted  with  every  assurance 
of  correctness  that  the  creation  of  a  recording  secreta- 
ryship is  as  emphatic  an  expression  of  the  executive  ne- 
cessity and  duty  of  the  keejung  of  a  record  of  his  official 
acts,  etc.,  as  would  have  been  a  legislative  command 
that  the  executive  (*ause  to  be  kept  a  general  record  of 
the  official  proceedings,  as  was  the  statutory  require- 
ment in  Ohio,  alluded  to  in  Wredc  r.  Richardson,  77  Ohio 
St.  182,  82  N.  E.  1072,  1074,  122  Am.  St.  Rep.  498.    And 
considting  the  relevant  custom  prevailing  in  the  ext^cu- 
tive  office,  as  should  be  done,  and  as  was  done  in  Wrede 
r.  Richardson,  supra,  it  is  known  that,  in  the  perform- 
ance of  his  service  in  the  executive  office,  the  recording 
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secretary's  duty  and  practice,  under  the  present  execu- 
tive administration,  was  to  receive  bills  that  had  passed 
the  houses,  and  that  were  brought  to  the  executive  of- 
fice for  the  executive  consideration,  and  to  receipt  the 
legislative  clerk  or  messenger  therefor,  and  that  the  re- 
cording secretary  kept  a  book  in  which  he  entered  the 
date  of  such  delivery  of  the  enrolled  bill  to  him,  and 
that  a  stamp  was  also  provided  and  customarily  used 
wherewith  to  stamp,  upon  the  enrolled  bill  itself,  the 
fact  and  date  of  reception  of  the  enrolled  bill  in  the  ex- 
ecutive oflSce.  Under  these  circumstances,  it  is  evident 
that  writings  made  by  the  recording  secretary,  in  his 
official  capacity,  are  public  records;  and  so  even  under 
strict  rules  of  evidence,  serviceable  upon  the  trial  of 
ordinary  issues  of  fact,  that  are  not  to  be  thoughtfully 
doubted. 

It  has  been  suggested  that  a  writing,  to  be  a  record 
and  admissible  in  evidence,  must  be  kept  or  made  un- 
der statutory  authority  or  command.  Recourse  to  the 
highest  authority  on  the  subject  demonstrates  that  such 
is  not  the  law.  "Although  a  book  kept  by  a  public  offi- 
cer is  not  required  to  be  kept  by  any  statute,  yet,  if  it  is 
necessary  or  proper  and  convenient  to  the  adequate  dis- 
charge of  his  duties,  it  is  an  official  book,  and  admissible 
as  such  to  prove  the  facts  therein  stated.  So  entries  or 
indorsements  which  are  necessary  to  a  proper  discharge 
of  official  duty  are  competent,  though  not  expressly  au- 
thorized or  required  by  law." — 10  Ency.  of  Ev.  pp.  716, 
717,  and  notes  thereon ;  Satid;/  White  v.  U.  8.,  164  U. 
S.  100,  17  Sup.  Ct.  38,  41  L.  Ed.  365;  1  Greenleaf,  §§ 
483-485;  Evanston  v,  Gunn,  99  U.  S.  660,  665,  25  L.  Ed. 
306;  Jones  on  Ev.  §§  508,  509. 

In  Sandy  White's  Appeal^  supra,  one  question  was 
whether  book  entries  made  by  a  jailer,  showing  the 
names  and  dates  of  prisoners  received  and  discharged, 
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were  admissible  in  evidence  on  the  trial  of  the  defend- 
ant, who  was  charged  with  presenting  false,  fictitious, 
and  fraudulent  claims  against  the  United  States.  The 
court  said:  "We  think  no  error  was  committed  by  the 
trial  court  in  this  ruling  [i.  e.,  in  admitting  in  evidence 
the  jailer's  entries].  It  was  not  necessary  that  a  stat- 
ute of  Alabama  should  provide  for  the  keeping  of  such 
a  book.  A  jailer  of  a  county  jail  is  a  public  officer,  and 
the  book  kept  by  him  was  one  kept  by  him  in  his  capac- 
ity as  su<*h  officer,  and  because  he  was  required  so  to  do. 
Whether  such  duty  was  enjoined  upon  him  by  statute  or 
by  his  superior  oflScer  in  the  performance  of  his  official 
duty  is  not  iimterial.  So  long  as  he  was  discharging  his 
public  and  official  duty  in  keeping  the  book,  it  was  suf- 
ficient. The  nature  of  the  office  would  seem  to  require 
it." 

The  rule  is  thus  set  down  in  Evanston  v.  Gunn^  su- 
pra:  "*  *  *  OflScial  registers  or  records  kept  by 
persons  in  public  ofl8ce,  in  which  they  are  required, 
either  by  statute  or  by  the  nature  of  their  office,  to  write 
down  particular  transactions  occurring  in  the  course  of 
their  public  duties  or  under  their  perscmal  observations, 
are  admissible  in  evidence.  To  entitle  them  to  admis- 
sion, it  is  not  necessary  that  a  statute  requires  them  to 
be  kept.  It  is  sufficient  that  they  are  kept  in  the  dis- 
charge of  a  public  duty. — 1  Green.  Evid.  §  496.  Nor  need 
they  be  kept  by  a  publie  officer  himself ^  if  the  entries 
are  made  under  his  direction  by  a  person  authorized  by 
him/'    (Italics  supplied.) 

When  it  is  remembered  that  the  executive  duties  and 
prerogatives  established  by  section  125  are  of  such 
grave  importance  in  the  making  of  laws  that  they  are 
restricted,  for  seasonable,  effectual  exercise,  to  a  stipu- 
lated period,  that  they  are  almost  constantly  invoked 
for  application  during  a  legislative  session,  that  their 
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exeiM'ise  iiatuiallv  involves,  in  the*  executive  view,  fidel- 
ity to  the  public  policies  to  which  he  has,  befoit?  the 
electorate,  committed  and  obliged  his  administration, 
that  the  multitude  of  executive  duties,  alon^  with  those 
imposed  by  section  125,  forbid  even  the  effort  to  retain 
in  memory  the  executive  acts,  much  less  the  in'*e[>tion 
of  the  limitation  p.*riods  stipulated  in  section  125,  it 
ivixy  be  suid  t(*  l)e  unimajj^iuable  that  the  executive 
functions,  [)articularly  with  i-esi)e(*t  to  the  duties  im- 
posed by  section  125,  could  be  performed,  with  any  ap- 
ju'oacli  to  orderliness,  without  the  keepinji;  of  a  record 
thereof.  The  nature  of  the  office  of  chief  executive,  and 
of  that  of  its  subordinate,  intimately  related  function- 
ary, the  recording  secretary,  requires  the  keepinj^  of 
records,  the  entry  and  indorsement,  of  official  acts,  and 
of  processes  leadinj»:  thereto. 

The  like  considerations  and  conclusions  apply  to  a 
book  kejit  by  tht»  clerk  or  messenger  of  the  respective 
Houses,  wherein  the  recording  secretary  re<*eii)ted  for 
bills  transmitted  to  the  executive  office,  in  observance 
of  the  requirements,  in  that  reganl,  of  stn^tion  125  of 
the  Constitution.  Such  a  book  falls  within  the  pro- 
visitm  of  Code,  §  909,  which  reads:  "At  the  close*  of 
each  session,  the  secretary  of  the  Senate,  and  the  clerk 
of  the  House  of  Representatives,  and  Secretary  of  State, 
must  select  all  papers  belonpnj::  to  the  Lepslature,  ex- 
cept such  as  relate  to  unfinished  business,  and  deposit 
them  in  the  office  of  the  Secretary  of  State.''  Such  pa- 
pers are,  of  necessity,  public  documents;  and  their  re- 
quired  deposit  with  the  Secretary  of  State  refutes  the 
noti<m  that  such  documents  were  or  are  the  mere  pri- 
latr  memoranda  of  those  who  serve  the  houses  in  cler- 
ical capacities. — Code,  §§  909,  912.  This  is  particular- 
ly true  of  the  receipt  book,  kept  by  legislative  officers, 
of    bills    transmitted    to    the    executive    office — an    act 
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(tran8mi8sion)  required  of  the  Legislature  in  the  [)er- 
fonnanee  of  its  functions  under  section  125  of  the  or- 
ganic law. 

The  following  records,  kept  or  made  by  officials  in 
their  official  capacities,  show  that  the  enrolled  House 
Bill  H2'\  was  transmitted  to  the  executive  office  on 
March  22,  1911,  and  delivered  to  the  recordiiu]  secreta- 
ry of  the  (ioverttor;  (a)  The  receipt  thereof  and  there- 
for, by  the  recording  secretary,  in  the  receipt  book  kept 
by  the  enrolling  cderk  of  the  House  of  Representatives 
of  enrt  lied  bills  so  transmitte<l,  which  receipt  book  is 
now  de[)C)site<l  in  the  office  of  the  Secretary  of  State, 
(b)  The  book  kept  by  the  recording  secretary  of  the 
Governor,  in  whi(*h  he  entered  the  date  of  the  receipt, 
by  him,  of  the  enrolled  bill  so  transmitted  from  the 
Legislature  to  the  executive  office,  (c)  The  following 
words,  indorsed  by  the  recording  secretary  on  enrolled 
House  Bill  :^28:  "No.  162.  Received  March  22,  1911, 
Governor's  office."  The  number  "162"  being  the  Gov- 
ernor's numl>er.  From  the  "record  book"  kept  by  the 
recording  secretary  (Mr.  Xunnellee),  he  testified  that 
the  enrolled  bill  left  the  executive  office  March  31,  1911. 
The  executive's  message,  liefore  mentione<l,  with  resi)ei*t 
to  House  Bill  32 ^  bears  the  like  date;  and  the  House 
Journal,  as  previously  stated,  shows  that  to  have  been 
the  date  of  the  return  of  the  bill  by  the  executive. 

From  these  public  records,  made  by  public  agents  in 
the  orderly  process  of  promoting  and  invoking,  accord- 
ing to  constitutional  mandate  (section  125),  the  execu- 
tive's legislative  function  in  the  enactment  of  laws,  it 
api)ears  with  absolute  certainty  that  House  Bill  323  was 
presented  to  the  executive  on  March  22,  1911. 

The  presentation  on  March  22,  1911,  being  established 
and  effe(*ted,  the  constitutional  limitation,  within 
which  the  executive  must  have  acted  in  order  to  avert 
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the  bilFs  becoming  a  law,  began  to  run  against  execu- 
tive action.  Obviously  the  Legislature  was  powerless  to 
suspend  the  running  of  the  limitation.  Aside  from  the 
recall  of  the  bill  from  the  executive  custody  and  his  re- 
turn of  the  bill  in  accordance  with  that  request,  the 
only  action  of  the  Legislature  by  which  the  limitation 
(for  executive  action)  could  be  affected  was  by  recess- 
ing. 

The  sole  eflfect  of  a  recess,  as  plainly  provided  by  sec- 
tion 125,  is  to  add  two  legislative  days,  where  return 
within  the  six-day  period  is  prevented  by  recess  of  the 
house  originating  the  bill.  There  is  no  semblance  of 
warrant  in  the  organic  law  for  the  notion  that  the  Leg- 
islature may  suspend  the  running  of  the  limitation;  it 
having  once  begun.  The  result  necessarily  is  that  by 
the  very  letter,  expressive  of  the  clear  spirit  and  pur- 
pose, of  the  Constitution,  the  omission  of  the  executive 
to  act  on  the  bill  within  the  prescribed  period  after 
presentation  makes  it  a  law — constitutes  the  bill  an 
enactment.  If  the  Legislature  might  pronounce  other- 
wise, the  legislative  icill^  and  not  the  Constitution^ 
would  be  supreme.  If  the  Legislature  may  treat  a  bill 
presented  to  and  retained  beyond  the  period  by  the  ex- 
cutive  as  still  in  fieri,  still  subject  to  the  mold  of  legis- 
lation, when  in  record-established  fact  it  has  passed^ 
under  clear  constitutional  pronouncement,  that  stage,, 
it  cannot  be  said  that  the  Constitution  is  the  paramount 
law  of  this  state,  (liven  a  presentation  of  a  bill  to  the 
executive,  which  presentation  has  not  been  withdrawn 
by  perfected  recall  of  the  bill,  the  constitutional  limita- 
tion begins;  and,  if  not  interrupted  in  one  of  the  modes 
thereby  (secticm  125)  prescril>ed,  the  bill  becomes  a 
lair.  To  hold  otherwise  would  subvert  the  organic  law 
in  resjiect  of  its  j)lain  provisions. 
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The  House  ori{2;inating  Bill  323  was,  as  shown  by  its 
Journal,  in  session  on  March  29,  1911.  March  25,  1911, 
was  Sunday.  Hence  the  last  (sixth)  clay  on  which  the 
executive  might  return  House  Bill  323,  and  thereby  pre- 
vent its  be(*oming  a  law  as  signed  by  the  presiding  offi- 
cers of  the  houses  on  March  22,  1911,  was  March  29, 
1911.  Not  having  returned  the  bill  till,  as  is  shown 
with  all  certainty,  March  31,  1911,  the  bill,  as  presented 
to  him  on  March  22,  1911,  became  a  law,  and  so  by  ex- 
press mandate  of  the  or(/anie  law. — Section  125. 

The  idea  that  the  Legislature  on  March  31,  1911,  ap- 
proximately two  days  after  House  Bill  323  became  a 
law,  might  or  did,  by  necessary  or  reasonable  implica- 
tion from  its  unqualified  action  on  the  amendment  pro- 
posed by  the  executive  on  March  31,  1911,  investigate 
and  determine  conclusively  that  the  executive  return 
of  the  bill  was  seasonable,  is,  as  before  indicated, 
wholly  untenable.  The  bill  having  been  presented  so  as 
to  require  its  return  by  the  executive  not  later  than 
March  29,  1911,  if  the  Legislature  had  solemnly  pro- 
nounced, on  March  31,  1911,  that  the  executive  return 
was  within  the  prescribed  time,  it  would  have  been  ut- 
terly vain,  unless  it  could  be  affirmed  that,  notwith- 
standing constitutional  limitations  and  mandates,  the 
Legislature  may  conclusively  declare  that  an  act  is  a 
bill,  and  not  a  law^  which  in  truth  and  fact  had,  pursu- 
ant to  constitutional  provision^  become  a  law.  The  Con- 
stitution is  the  supreme  law  to  all  departments  of  our 
government.  And  it  is  finally  accepted  here  "that,  un- 
der our  (Constitution,  a  bill  becomes  a  law  only  after  it 
has  passed  through  all  the  fonus  prescribed,  and  made 
necessary  to  give  validity  to  legislative  enactments." — 
Stein  r.  Leeper,  78  Ala.  517,  521 ;  Jones  v.  Hutchinson, 
43  Ala.  721 ;  Moo(f  r.  Randolph,  77  Ala.  597.  Under  our 
Constitution,  that  which  has  become  a   law  cannot   l)e 
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changed  or  amended  by  leji^ifilative  action  taken  other- 
wise than  in  the  manner  and  according  to  the  constitu- 
tional prescriptions  for  the  enactment  of  laws,  which 
is  by  bill  formulated,  in  title  and  substance,  as  the  or- 
ganic* law  prescril)es,  and  conformable  to  the  rules  of 
committee  consideration  and  passage  which  that  in- 
strument particularly  requires. 

It  has  been  suggested  that  to  accept  the  specitie<l 
record  evidence  of  presentation  of  this  bill  on  March 
22,  1911,  institutes  a  conflict  with  or  contradiction  by 
the  jtmrnals  of  the  houses.  In  the  journals  of  the 
houses,  there  is  no  reference  whatever  to  the  nmtter  of 
seasonable  return  of  this  bill  by  the  executive.  It  is  by 
attributing  to  more  action,  by  the  Legislature,  upon  the 
amen(huent  proposed  by  the  executive  that  the  journals 
are  said  to  express  anything  anent  the  seasonableness  of 
the  executive  return  of  the  bill.  The  journal  is  an  offi- 
cial narrative  of  the  proceedings  of  the  respective 
houses. — State  e.r  rel,  r.  dreeue,  154  Ala.  249,  46  South. 
2(58. 

It  is  common  knowle<lge  that  the  executive  of  this 
state  does  not  sit  with  the  Legislature,  and  that  his  of- 
tices  are  removed  from  the  legislative  chaud)ers.  It  ap- 
pears, also,  that  the  Constitution  makers  were  particu- 
larly cognizant  of  these  facts,  since  they  provided  for 
the  transmission  of  bills  that  had  passed  the  houses  to 
the  executive  by  such  verbiage  as  necessarily  imports 
till*  idea  of  his  removal  from  the  presen<*e  of  the  houses. 
The  presentation  of  bills  to  the  executive  being,  there- 
fore, an  act  transpiring  ontKide  the  prenenee  of  the 
houses,  the  fact  thereof  (*ould  have  no  place  on  the  jour- 
nals of  the  houses;  and  in  consequence  even  an  asser- 
tion ( not  here  i)resent )  of  the  fact  of  pi'esentation,  with 
its  <late,  ujxm  the  journals  of  the  houses  would  Ik*  mat- 
ter foreign  to  the  journals;  for  the  houses,  unless  pre- 
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seiitation  was  made  in  one  or  both  of  them,  cannot  re- 
cor<l  a  fart  oeenrrinji;  elsewhere.  AA'hat  verity  or  eflfeet 
wouUl  or  shonld  be  given  the  journal  record  of  a  report, 
in  rejxnlar  <*onrse  of  U^gislative  work,  by  a  messenfj^er  or 
offi*-er  (  f  (me  or  b  th  of  the  houses,  reeitinj?  that  he  had 
presented  a  <-ertain  bill  to  the  executive  in  accordance 
with  secticm  125,  when  that  repjrt  is  in  conflict  with 
exe  ntive  records,  would  raise  questirms  not  pertinent 
hire;  ft,r  no  such  report  a pi>ears  to  have  l>een  made  or 
s})read  ui):;n  the  j(  urnals  of  either  hous(\  In  fact,  the 
receipt  book  kei)t  by  the  enrolling  clerk  of  the  H(mse  of 
Ri^prestmtatives  conforms,  in  resjiect  of  the  date  of  pre- 
sentation of  House  Bill  l\2:\,  to  the  recnu-ds  kept  in  the 
ex(»cutiv(»  (,ffice,  and  to  the  fact  of  jjresentation  indorsed 
on  the  enrolled  House  Hill  l\2l^. 

It  has  been  also  suggested,  as  uinm  the  authority  of 
Rohf'rtson  r.  State,  VM)  Ala.  104,  lU)  South.  404,  h'x 
parte  Jloirard-Harrlson  Iron  Com  pan  y,  119  Ala.  484,  24 
South.  516,  72  Am.  St.  Rep.  928,  and  Monttjomery  H.  B. 
Works  r,  (last on,  12(5  Ala.  425,  28  Stmth.  497,  51  L.  R. 
A.  :59(),  85  Am.  St.  Rep.  42,  that  the  act  as  jiromulgat- 
ed,  <M;mtng  as  it  does  from  the  <*ustody  of  the  i)ro|)er 
custodian  of  enactuumts  of  this  state,  its  journal  his- 
tory fair,  and  bearing  the  approving  signature  of  the 
executive,  must  be  finally  accepted  by  the  courts  as  duly 
enacted  in  all  particulars;  fraud  or  forgery  not  l)eing 
shown  in  respect  to  it.  None  of  these  decisions  should 
or  do  c(mtrol  the  conclusion  on  the  question  here  in- 
volved. In  FjJ'  parte  Hoirard-l/arriaoa  Iron  Company, 
the  question  was  whether  the  bill  approved  by  the  ex- 
ecutive was  the  bill,  not  nmterially  variant  from  the 
bill,  pass(»d  by  the  hous(*s.  It  was  ruled  that  the  pre- 
sumption favored  their  identity;  and  that  that  presump- 
tion could  only  In?  overcome  by  the  journals  ke])t  by 
the  houses.     Obviously  that  ruling  was  sound;  for  the 
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highest  and  only  evidence  of  what  bill  the  houses 
passed  were  the  journals  thereof. 

In  Montgomery  B.  B.  Works  i\  Gaston,  the  contest 
invoked  the  decision  of  the  question  whether  the  houses 
passed  or  adopted  the  same  bill.  It  was  necessary,  in 
determining  this  question,  to  ascertain  what  was  the 
journal:  whether  it  was  the  loose  memoranda  kept  by 
the  clerks,  or.  the  compiled  and  bound  volume.  It  was 
held  that  the  bound  volume  was  the  journal;  and,  con- 
sulting it  as  the  conclusive  evidence  of  legislative  action 
by  the  houses,  the  view  prevailed  that  therefrom  it  ap- 
peareil  that  the  lower  house  had  nut  adopted  the  Senate 
amendments,  and  thereby,  as  of  course,  leading  to  the 
constitutional  invalidity  of  the  enactment. 

In  Robertson  r.  State,  these  objections,  as  leading  to 
constitutional  invalidity,  were  asserted:  (1)  That  the 
act  was  "wholly  changed  in  its  title  and  purpose  during 
its  passage  through  the"  lower  house;  (2)  that  it  was 
not  read  (m  three  different  days  in  either  of  the  houses; 
(3)  that  it  was  not  signed  by  the  Speaker,  its  signature 
being  by  the  Speaker  pro  tempore,  Mr.  Tunstall;  the 
Speaker,  Mr.  Pettus,  being  ill  at  the  time.  The  court 
held  the  act  valid,  and  so  in  respect  to  the  objections 
other  than  the  last  (third),  upon  the  authority  of  the 
mentioned  two  decisions  in  119  Ala.  484,  24  South.  516, 
72  Am.  St.  Rep.  928,  and  126  Ala.  425,  28  South.  497, 
51  L.  R.  A.  396,  85  Am.  St.  Rep.  42. 

In  these  cases,  presenting  the  questions  stated,  it  can- 
not be  that  this  court  ruled  or  intended  to  rule  that 
matters  necessarily  and  invariably,  according  to  com- 
mon and  judicial  knowledge,  occurring  in  the  executive 
office,  removed  from  the  legislative  chambers,  could  or 
should  properly  appear  upon  the  journals.  By  no  sort 
of  assumption  could  that  be  affirmed  of  these  decisions. 
They  did  not,  even  remotely,  invite  the  construction  of 
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section  125  in  the  particular  with  which  this  appeal  is 
concerned.  Whether  the  acts  there  considered  became 
lawy  under  the  limitations  and  prescriptions  of  section 
125  for  executive  action,  was  not  involved  or  taken  into 
account  in  any  way.  These  cases,  however  broad  their 
language,  are  without  bearing  here.  This  doctrine  is, 
however,  too  deeply  imbedded  in  our  law  to  be  now 
doubted,  much  less  disturbed :  That  no  bill  can  become 
a  lata  until  it  has  been  enacted  according  to  the  forms 
prescribed  by  the  Constitution.  Whether,  in  a  given 
case,  those  forms  have  been  observed  is  essentially  a  ju- 
dicial question. — Author,  supra. 

When  the  constitutional  prescriptions  are  such  as  the 
houses  are  required  to  observe,  and  their  observance  is 
shown  by  the  record  (the  journals)  thereof,  the  courts 
accept  finally  the  assertions  of  that  record.  This  ac- 
cording to  the  wholesome  notion  of  verity  with  which 
the  courts  are  accustomed  to  view  the  memorials  of  tri- 
bunals jurisdictioned  to  make  them. 

The  right  of  the  Legislature  to  act  upon  an  amend- 
ment proposed  by  the  executive  is  particularly  pre- 
scribed in  section  125.  The  condition  to  that  right  is 
the  executive  return  of  the  bill,  with  his  proposed 
amendment,  within  the  period  prescribed.  The  conse- 
quence of  delay  in  this  particular  beyond  the  period  is 
that  the  bill  adopted  by  the  houses,  and  signed  by  the 
presiding  oflBcers  thereof,  becomes  a  law. 

The  right  of  the  executive  to  return  a  bill,  with  pro- 
posed amendment,  depends  upon  his  action  within  a 
prescribed  period.  The  right  of  the  executive  to  veto  a 
bill,  thereby  preventing  its  becoming  a  law,  unless  sub- 
sequently reconsidered  and  passed  by  the  houses  as  the 
organic  law  requires,  likewise  depends  upon  his  action 
within  the  prescribed  period.  Each  right  is  limited,  re- 
stricted, to  a  definite  period.    Beyond  that  period,  nei- 
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ther  the  executive  nor  the  Lej^slature  has  any  i>ower  or 
authority  to  defer,  to  defeat,  or  to  alter  the  legislative 
will  as  expressed  in  the  bill  presented  to  him,  except 
by  a  new  enactment.  These  are  constitutional  restraints 
— mandates — just  as  supreme  and  binding  as  any  oth- 
ers, to  be  found  in  that  instrument. 

Does  mere  presumption  (to  say  nothing,  at  this  time, 
of  tlu'  refutatory  executive  records  to  which  particular 
referen<*e  has  been  made)  of  conformation  to  constitu- 
tional requirements  in  the  enactment  of  laws  conclude 
judicial  inquiry,  when  pointedly  invoked,  whether  the 
act  promulgated  became  a  law  in  consequence  of  observ- 
ance of  constitutional  ccmimands? 

AVhen,  as  here,  the  executive  action  or  nonaction,  with- 
in a  constitutionally  pres<*ribed  period,  is  the  determin- 
ing factor,  it  is  obviously  no  answer  to  say  that  this 
<-ourt  has  given  a  <*oncluding  effect  to  the  journals  of 
the  houses  in  respect  to  matters  properly  ai)pearing 
upon  them,  (  r  that  it  has  imlulged,  to  finality,  the  pre- 
sumption that,  though  the  jcmrnals  are  silent,  the  right- 
ful pro<*esses  of  legislation  in  the  houses  were  observed. 

In  Hadler  r.  Lanffhani,  :U  Ala.  811,  322,  it  was  ruled 
that  the  character  of  the  presumption,  of  conformation 
to  constitutional  requirements  by  the  Legislature,  in 
the  enactment  of  laws,  was  not  ronrlusire — not  condu-* 
sive  upon  the  judicial  department,  to  which,  in  the  di- 
vision of  governnu»ntal  powers  (the  express  restriction 
of  each  department  to  its  sphere)  such  inquiries  are 
committed  by  the  organic  law. — Const.  §§  42,  43. 

If  the  stated,  conclusive  presumption  should  l)e  ac- 
cepted, it  nuiy  be  inquired  whether  those  provisions  of 
the  organic  law  (section  125),  whereby  executive  action 
is  required  within  pres<*ribed  periods,  as  affecting  the 
enactment  of  laws,  are  not  bereft  of  any  means  or  tri- 
bunal for  their  enforcement,  or  of  any  force  in  the  con- 
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stitntioiiul  Diethoils  for  the  enactment  of  laws;  whethier 
the  stated  presumption  has  not  stricken  from  the  or- 
pmie  law  these  limitations  an<l  pi-eseriptions,  even  the 
l)ronouneement  that  a  bill,  not  seasonably  returned, 
**shall  become  a  law  in  like  manner  as  if  he  had  sijpied 

itr 

If  a  promnlfi^ited  bill,  apparently  valid,  is  assailed 
for  frand  or  forgery  in  respcM-t  of  executive  acticm  there- 
upon, would  the  presumption  stated  shield  it  from  ju- 
dicial inquiry  in  the  premises?  If  it  would  noi,  it  may 
Ik*  inquired  whether  the  ncmobservance  of  clear  c(msti- 
tuticmal  nmndates  is  not  as  fatal  to  valid  legislation  as 
the  grave  wrongs  of  the  class  to  which  fraud  and  for- 
gery belong?  If  a  litigant  nuiy,  in  promotion  or  de- 
fense of  a  right,  say,  '*the  ex(»cutive  did  not  sign,  ap- 
l>rove,  that  bill,  though  his  name  appears  thereto,'' 
ought  another  litigant,  in  promotitm  or  <lefense  of  his 
right,  be  permitted  to  assert  an<l  show,  by  i)ublic  rec- 
ords kept,  in  regular  course,  in  the  executive  office,  that 
the  executive  delayed  his  return  or  veto  of  the  bill  until 
the  Constitution  pronounced  it  a  law  "in  like  nmnner 
as  if  he  had  signed  it?" 

In  this  instance,  relator  contends  that  the  presented 
(on  March  22,  1911)  bill  bi*came  and  is  the  law;  while, 
on  the  other  hand,  the  resp<mdents  assert  that  the  bill, 
with  the  amendment  ])roposed  by  tli(»  executive,  l>ecarae 
and  is  the  law.  The  former's  insistence  is  justified  by 
the  public  records  of  the  executive  office  and  that  kept 
by  the  enrolling  clerk  of  the  House  of  Representatives; 
the  bill,  signed  by  the  presi<ling  officers  of  the  houses  on 
March  22,  1911,  not  having  l^een  returned  by  the  execu- 
tive within  the  period  prescribed  by  the  Constitution, 
l)ecame  a  law  under  the  express  mandate  of  the  Consti- 
tution. Such  being  the  case,  the  amendment  proposed 
by  the  exe<*utive  on  Mar<*h  ^U,  1911,  and  adopte<l  by  the 
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houses,  never  had  the  force  of  law ;  the  orderly  processes 
for  the  amendment  or  change  of  that  which  was  already 
a  law  not  having  been  conformed  to  in  the  adoption  of 
the  amendment  so  proposed  by  the  executive. 

The  opinion  is  therefore  entertained  that  the  respon- 
dents were  not  and  are  not  lawfully  constituted  com- 
missioners of  the  city  of  Montgomery;  that  their  ap- 
pointments were  and  are  without  the  sanction  or  au- 
thority of  law,  and  hence  were  void. 


Jordan  r.  Jordan. 

Mandamus. 

(Decided  Jannary  18,  1912.     57  South.  436.) 

1,  IHiorcr;  Appeal:  DcvUiiomt  Rcvieirablc. — An  order  made  In  an 
art  Ion  for  divorce  denyli  k  a  motion  to  require  the  complainant  to 
pay  tlie  conts  of  tlie  previous  suits  an  a  condition  precedent  to  the 
]»rosecution  of  the  suit,  and  granting  complainant's  petition  for  ali- 
mony perdente  lite,  and  ordering  a  reference  to  ascertain  the  amount 
thereof  will  not  support  an  appeal. 

2.  Same:  AUmony :  Ditfvrction  of  Court. — The  allowance  to  com- 
pljiiiiant  of  alimony  pendente  lite  in  a  second  suit  without  first  re- 
(piirirg  complainant  to  pay  the  costs  of  the  former  suit,  was  within 
the  discretion  of  the  court,  especially  where  the  plaintiff  alleged  that 
the  former  suit  for  divorce  and  alimony  was  dismissed  on  respond- 
ei't's  solicitation  to  effect  a  reconciliation,  defendant  agreeing  to 
in-<»vide  for  her  and  that  they  should  live  together,  and  that  after 
tlie  dismissal  of  the  suit  defendant  failed  and  refused  to  carry  out 
his  agreement. 

:\.  Same:  Appeal;  Review. — Where  counsel  for  defendant  had  no- 
tice of  the  time  and  place  for  the  execution  of  the  reference  as  to 
alimony  and  failed  to  appear,  defendant  could  not  except  to  the 
confirmation  of  the  report. 

4.  Judgment;  Pleading  in  Bar. — In  an  action  for  divorce  the  de- 
fense of  a  bar  by  a  former  action  should  be  invoked  by  proper  plea 
and  not  by  motion. 

r>.  Vostn;  Payment;  Stag  o/  Subsequent  Action. — While  the  gen- 
eral rule  is  that  a  complainant  who  has  failed  in  one  suit  and 
brings  another  against  the  same  party  for  substantially  the  same 
cause  of  action,  will  be  stayed  in  the  second  suit  until  the  costs  of 
the  former  suit  are  paid,   the  courts  have  some  discretion  In  the 
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matter,  and  if  there  is  a  valid  excuse  for  a  failure  to  pay  the  costs 
of  the  former  suit,  the  courts  will  not  compel  such  payment  as  a 
condition  precedent  to  permitting  the  second  to  proceed. 

(».  Mandamus;  Alimony;  Vacation  of  Decree. — Mandamus  is  the 
proi>er  remedy  to  require  the  lower  court  to  stay  proceedings  in  a 
divorce  action  until  complainant  pays  the  costs  of  previous  suit,  and 
also  to  show  cause  why  the  order  denying  the  alimony  should  not  l^e 
vacated. 

Api'EAL  from  Jetferson  Circuit  Court. 

Heard  lu^fore  Hon.  E.  (\  ('rowe. 

Mandamus  by  John  J.  Jordan,  defendant-appellant 
in  an  action  for  divorce  brought  by  Annie  Jordan,  pray- 
ing in  the  alternative  that,  upon  denial  of  a  motion  to 
require  the  adverse  party  to  pay  costs  of  previous  suits 
aw  a  condition  precedent  to  prosecution  and  to  vacate 
allowance  of  alimony  pendente  lite,  to  require  the  Jef- 
ferson circuit  court  to  stay  proceedings  until  payment 
of  costs,  and  to  show  cause  why  the  order  allowing  ali- 
mony should  not  be  vacated.  Appeal  dismissed,  and 
mandamus  denied. 

PiNKNBY  Scott,  for  appellant.  The  dismissal  of  the 
first  suit  was  equivalent  to  a  hearing  on  the  merits  and 
an  end  of  the  litigation. — Rule  28,  Ch.  Pr. ;  Htrangc  v. 
Mooij,  72  Ala.  460.  The  motion  of  the  appellant  then 
should  have  been  granted. — Burgess  v.  A,  M.  Co,y  119 
Ala.  669,  and  authorities  supra.  Both  suits  were  filed 
in  the  same  cause  of  action  against  the  same  party,  and 
a  stay  of  proceedings  should  have  l)een  had  until  the 
costs  in  the  former  suit  were  paid. — Hamilton  v.  Max- 
irWM19  Ala.  25;  AV  parte  Street.  106  xVla.  107;  E.r 
parte  Sherrory  92  Ala.  596.  If  it  be  said  that  an  appeal 
will  not  lie  from  these  orders,  then  the  alternate  writ  of 
mandamus,  which  is  also  prayed,  is  the  proper  remedy. 
— Ex  parte  Jones,  55  South.  491 ;  Brady  v,  Brady,  144 
Ala.  414. 

41-175 
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J.  n.  AiRi),  for  appellee.  The  orders  here  complained 
of  are  not  final  (lei*rees  or  such  interlocutory  orders  as 
will  support  an  appt^al  under  the  statute. — Sei*s.  28;}7-8, 
(\)de  1907;  J/(i6///  v.  Dickens.  IM  Ala.  24:];  DarLs  v.  Yoe, 
rA  Ala.  G92;  An6or«  v.  Morris,  lOA  Ala.  544;  MrKlcroy 
r.  (hulsdeu,  12«  Ala.  190;  Brady  v,  Hrady,  144  Ala.  419; 
Sumter  v.  Ilill,  157  Ala.  2:W.  Counsel  discusses  the 
rijxht  to  alimony  pendente  lite  with  citation  of  authority 
not  necessary  to  be  here  set  put.  Counsel  also  insists 
that  the  requirement  of  payment  of  cost  of  fonner  suit 
as  a  (condition  precedent  was  within  the  discretion  of  the 
trial  court  and  that  it  was  properly  exercise<l  in  this 
case. — AV  parte  CoUey,  140  Ala.  195;  Ex  parte  Haynes, 
92  Ala.  120. 

ANDERSON,  J. — This  appeal  seems  to  be  prosecuted 
from  the  action  of  the  court  in  failing  to  sustain  the  ap- 
pellant's motion  to  require  the  complainant  to  pay  the 
costs  of  the  previous  suits  as  a  condition  precedent  to  a 
prosecution  of  the  case  at  Iwir,  and  to  the  granting  of 
the  complainant's  i)etition  for  alimony  f>endente  lite, 
and  in  ordering  a  referen<*e  to  ascertain  the  amount. 
None  of  these  orders  are  appealable. — Brady  i\  Brady, 
144  Ala.  414,  39  South.  237. 

The  appellant  ha.s,  however,  prayed  in  the  alternative 
in  a  motion  for  the  writ  of  mandamus  to  be  addressed 
to  the  lower  court  requiring  it  to  stay  the  proceedings 
luitil  the  cost  is  paid  and  to  show  cause  why  the  oixler 
allowing  alimony  should  not  be  vacated,  and  nmndamus 
is  no  doubt  the  ju'oper  remedy. — Brady  r.  Brady,  supra; 
Bradshanrs  Case,  174  Ala.  243,  57  South.  16. 

Regardless  of  the  rule  as  to  actions  at  law,  it  is  well 
settled  in  equity  that  when  the  complainant,  as  here, 
has  faileil  in  one  suit,  and  brings  another  against  the 
same  i)arty  for  the  same,  or  what  is  substantially  the 
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same  cause  of  action,  the  court  will  stay  the  proceedings 
in  the  second  until  the  costs  in  the  former  suit  are  paid. 
—Street's  Case,  106  Ala.  102,  17  South.  779;  Brown  v. 
Brown,  81  Ala.  508,  2  South.  95.  Whether  or  not  it  is 
the  imperative  duty  of  the  court  to  stay  the  proceedings 
and  the  matter  is  not  therefore  discretionary  in  actions 
at  law  we  need  not  decide.  In  equity,  however,  the  rule 
has  its  limitations,  and  it  would  seem  that  the  chancery 
court  would  have  some  discretion  in  the  matter,  if  a 
proper  excuse  is  shown. — Updike  v.  Hartles,  18  N.  J. 
Eq.  231.  "A  court  of  equity  will  be  governed  by  the  cir- 
cumstances of  each  case,  and,  where  there  is  a  valid  ex- 
cuse given  for  the  failure  to  pay  the  cost  incurred  in  the 
former  action,  it  will  not  compel  such  payment  as  a  con- 
dition of  permitting  the  second  to  proceed." — ^.  P,  Co. 
t?.  Mertes,  35  Nev.  207,  52  N.  W.  1100.  In  Htehhins  v. 
Grant,  19  Johns.  (N.  Y.)  196,  the  court  recognizeil  the 
rule  at  common  law,  but  refused  to  apply  it  in  equity. 

We  cannot  put  the  trial  court  in  error  for  declining 
to  stay  the  proceedings  until  the  cost  in  the  former  suit 
was  paid.  The  complainant  answered  the  motion  under 
oatt,  that  the  former  suit  was  dismissed  by  her  without 
seeing  her  counsel,  upon  the  solicitation  of  the  respon- 
dent, for  the  sole  purpose  of  effecting  a  reconciliation; 
"that,  if  she  dismissed  the  pending  suit,  he  would  pro- 
vide for  her,  and  give  her  money  to  live  on,  and  that 
they  would  go  back  together  as  man  and  wife,"  and, 
after  she  had  dismissed  said  suit,  he  flatly  refused  to 
carry  out  his  promise.  This  answer  was  sworn  to,  and 
we  are  not  inclined  to  put  the  trial  court  in  error  for 
proceeding  to  award  the  comi)lainant  alimony  pemlente 
lite  without  first  requiring  her  to  pay  the  costs  of  the 
former  suit. 

The  record  shows  that  the  respondent's  counsel  had 
notice  of  the  time  and  place  for  the  execution  of  the 
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reference,  and  failed  to  appear.  The  respondent,  having 
failed  to  appear  before  the  register  or  master,  could  not 
except  to  the  report,  and  which  said  report  was  proper- 
ly confirmed  when  read. 

Whether  or  not  the  former  suit  was  a  bar  to  the  pres- 
ent suit,  the  case  not  having  been  disposed  of  after  be- 
ing set  down  for  the  hearing  on  its  merits,  or  l>ecau8e 
dismissed  at  the  instance  or  request  of  the  respondent, 
we  need  not  decide,  for,  if  it  is  a  bar,  a  question  ex- 
tremely doubtful,  the  defense  should  be  properly  invoked 
by  a  plea,  and  not  by  the  motion  in  question. 

The  appeal  is  dismissed,  and  the  manudamus  must 
1m»  denied.  All  the  Justices  concur,  except  Dowdell,  C. 
J.,  not  sitting. 


Talley,  et  al.  v.  Cominissloiiers^  Court 
of  Jackson  County,  et  al. 

Injunction, 

(l)t»cidecl  April   18,  1905.     39  South.  167.) 

1.  Voantien;  Bonds;  Warrant. — The  Issuance  of  Interest  bearing 
warrants  on  a  county  treasurer  payable  at  stated  times  in  the  future 
for  the  amount  of  a  debt  contracted  for  the  building  of  a  court 
house,  is  not  the  Issuance  of  bonds  ^^-ithln  the  purview  of  section 
222  of  the  Constitution  of  1901. 

2.  ISamc:  Court  House  Contract:  Validity. — The  court  of  county 
connnissioners  have  exclusive  power  to  determine  the  necessity  for 
the  erection  of  a  new  court  house,  and  when  free  from  fraud  or 
corruption,  their  acts  in  that  respect  cannot  le  controlled  by  any 
judicial  tril  unal. 

3.  t^anie;  Special  Tax. — A  contract  for  the  erection  of  a  court 
house  will  not  be  decreed  invalid,  and  its  execution  enjoined  on  the 
ground  that  the  action  of  the  commissioner's  court  in  levying  a 
special  tax  for  a  number  of  years  in  the  future  to  meet  the  war- 
rants issued  to  pay  for  same  was  improper  and  invalid,  conceding 
that  the  special  tax  should  be  made  from  year  to  year,  and  not  for 
a  number  of  years  in  the  future. 
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4.  Same:  Claimtt;  Auditing, — The  board  did  not  abdicate  its  power 
to  ardlt  claims  a;:raiiiRt  tlie  county  by  entering  into  a  contract  for 
tlie  erection  of  a  conrtliouse  according  to  certain  plans  and  speciti- 
(utiorF.  urder  the  direction  of  a  competent  architect,  to  le  paid  for 
orly  after  firnl  inspection,  as  the  requisite  auditing  was  done  when 
the  court  coi'Fidered  and  determined  what  the  county  should  pay 
for  tlie  erection  of  certain  material  according  to  certain  plans  anfl 
within  a  certain  time. 

Appkal  from  JaikKon  Cliaiu-ery  Court. 

II(»ar(l  before  Hon.  William  H.  Simpson. 

Hill  by  W.  J.  Talley  ami  others  against  the  court  of 
rounty  c(;ininis8ioners  of  Jackson  county  and  others. 
From  a  judgment  dismissing  the  bill,  complainants  ap- 
l>eal.    Aifirmed. 

It  was  averred  in  the  bill  that  the  court  of  county 
commissioners  of  Jackson  county  had  made  a  contract 
w'th  the  defendants  Dobson  &  Bynum,  and  another  con- 
tract with  B.  B.  Smith,  providing  for  plans  and  specifi- 
cations for  a  new  courthouse,  to  be  erected  at  the  county 
seat  of  Jackson  county,  on  the  site  of  the  old  court- 
house, and  for  the  construction  of  said  courthouse. 
Both  of  these  contracts  were  made  exhibits  to  the  bill. 

It  was  further  averred  in  the  bill  that  each  of  said 
contracts  was  void,  because  they  Avere  signed  by  only 
three  of  the  four  members  of  the  court  of  county  com- 
mis5?ioners,  the  other  member  of  said  court  refusing  to 
sign  said  contracts;  that  under  the  contract  of  Dob«on 
&  Bynum  the  court  of  county  commissioners  attempted 
to  bind  and  obligate  the  county  of  Jackscm  to  pay  to 
Dobson  &  Bynum  the  sum  of  |35,000  for  the  construc- 
ti(m  and  erection  of  the  said  courthouse;  that  the  sum 
so  agreed  on  was  excessive,  and  beyond  any  fair  and 
reasonable  price  therefor;  that  the  complainants  had 
had  no  opportunity  of  examining  the  plans  and  specifi- 
cations piepared  by  defendant  B.  B.  Smith  for  said 
courthouse,  but  from  what  they  could  ascertain  with 
reference  to  said  plans  the  price  of  J35,000  was  exces- 
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siv(%  and  that  froui  the  knowledge  which  they  had  ac- 
<|uiie{l  from  tlie  plans  and  specifications  the  said  court- 
house could  be  erected  and  constructed  for  a  sum  not 
exceeding  |25,0fl0;  and  that  in  adopting  the  plans  and 
sperifications  furnished  by  the  said  H.  B.  Smith,  the 
commissioners  advertised  for  no  bids,  and  in  entering 
into  the  contract  with  Dobson  &  Ilynum  they  adver- 
ti^ed  for  no  bids.  It  was  then  further  averred  that 
under  the  terms  of  said  contract  with  Dobson  &  Bynum 
the  court  of  countj^  commissioners  stipiilated  for  the 
issuance  of  county  warrants  payable  in  amounts  of 
^500  each,  and  to  be  issued  in  certain  fimounts  an- 
nually throtighout  a  term  of  12  years  from  the  date  of 
such  warrants;  that  each  of  said  warrants  was  to  bear 
interest  at  the  rate  of  (>  i>er  cent,  per  annum,  as  was 
evidenced  by  coupons  attachea  m  each  of  said  war- 
rants; that  the  action  of  said  court  of  county  commis- 
sioners in  contracting  for  the  issuance  of  said  war- 
rants was  illegal  and  void,  in  that  said  commissioners 
had  no  authority  to  issue  its  warrants  upon  the  county 
treasurer,  except  for  existing  liability  and  upon  funds 
in  the  treasury  of  said  county;  that  said  contract  for 
the  issuance  of  said  warrants  was  a  subterfuge  to  cover 
the  illegal  action  of  said  court  of  county  commissioners 
in  issuing  the  bonds  by  said  county,  which  was  con- 
trary to  the  law  and  statute  as  then  existing;  that  as 
matter  of  fact  the  said  Avarrants  were  nothing  more 
than  bonds,  and  therefore  illegal  and  void.  It  was 
then  further  averred  that  by  order  of  the  said  court  of 
county  commissioners  an  attempt  was  made  to  levy  a 
special  tax  of  10  per  cent,  on  each  |100  worth  of  prop- 
erty situated  in  said  county  of  Jackson  for  the  years 
1905  to  1916,  both  inclusive;  that  said  action  or  order 
on  the  part  of  the  court  of  county  commissioners  was 
illegal  and   void,   for   the  reason  that  said  county  was 
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without  authority  to  levy  a  special  tax  for  the  payment 
of  said  obligation  to  Dobson  &  Bynuni  for  more  than 
one  year,  and  for  the  further  reason  that  at  the  time 
of  levyinjif  said  tax  there  had  previously  been  levied  a 
special  tax  of  one-tenth  of  1  per  cent,  for  building 
bridges  in  said  ccmnty,  and  also  a  special  tax  of  one- 
tenth  of  1  per  cent,  for  the  payment  of  annual  interest 
on  county  l)ond8,  theretofore  issued  for  the  building  and 
construction  of  public  roads,  which  said  levies  of  taxes 
were  operative  and  in  force  at  the  time  of  the  attempted 
levy  of  the  special  courthouse  tax.  The  proceedings 
and  orders  of  the  court  of  county  commissioners  with 
reference  to  the  making  of  the  contracts  above  referred 
to,  the  authorizing  of  the  issuance  of  county  warrants, 
and  the  levy  of  the  special  tax  were  made  exhibits  to 
the  bill.  The  prayer  of  the  bill  was  that  the  said  con- 
tracts purporting  to  have  been  issued  by  the  said  court 
of  county  commissioners  to  the  said  Dobson  &  Bynum 
and  B.  B.  Smith  be  declared  null  and  void;  that  the 
court  of  county  commissioners  and  each  of  the  defend- 
ants he  restrained  and  enjoined  from  the  execution  and 
cariying  out  of  said  contract,  and  be  restrained  from 
tearing  down  the  old  courthouse  and  erecting  a  new 
courthouse;  that  the  special  tax  levy  from  the  years 
19(15  to  the  year  1916,  both  inclusive,  be  declared  null 
and  void;  that  the  court  of  county  commissioners  and 
the  members  of  said  court  be  enjoined  and  restrained 
from  issuing  to  Dobson  &  Bynum  the  obligations  of 
said  county,  called  "warrants'';  and  that  the  order  of 
the  court  of  county  commissioners  providing  for  the 
issuance  of  said  warrants  be  declared  null  and  void. 
There  was  also  a  prayer  for  general  relief.  Upon  the 
filing  of  the  bill  and  the  execution  of  the  bond  as  pro- 
vided by  law,  a  temporary  injunction  was  issued  in 
accordance  with  the  prayer  of  the  bill.     The  defend- 
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ant«  demurred  to  the  bill  upon  many  grounds,  setting 
up  in  various  ways  that  the  bill  was  without  equity; 
that  there  were  no  facts  averred  showing  any  fraud, 
corruption,  (;r  unfair  dealing  on  the  part  of  the  court  of 
county  commissioners;  that  there  were  no  facts  averred 
in  the  said  bill  that  showed  that  the  court  of  county 
commissioners  was  without  authority  to  enter  into  said 
contracts  and  to  authorize  the  issuance  of  the  war- 
rants and  the  levy  of  the  special  tax.  The  defendants 
also  moved  to  dismiss  the  bill  for  want  of  equity,  and 
filed  a  separate  motion  to  dissolve  the  injunction  for 
want  of  equity  in  the  bill.  Upon  the  submission  of 
the  cause  upon  the  demurrer  and  motions,  the  chan- 
cellor rendered  a  decree  sustaining  the  demurrer  in 
each  of  wii<l  motions,  and  ordered  the  bill  dismissed. 

('ooi»KU  &  Foster,  F.  A.  Bostick,  and  \V.  H.  Nor- 
wood, for  appellant. 

John  B.  T.\lley,  Virgil  Bouldin,  and  (t.  \V.  L. 
Smith,  far  appellee. 

McCLELLAN,  C.  J. — It  was  decided  in  the  case  of 
Matkin,  rt  al.  v.  Marengo  Countj/^  et  al,,  137  Ala.  155, 
34  South.  171,  that  the  issuance  by  the  authority  of 
the  commissioners'  court  of  interest  bearing  warrants 
on  the  county  treasurer  payable  at  a  stated  time  in  the 
future — ten  years  in  that  case — for  tlie  amount  of  a 
debt  contractcHl  for  the  building  of  a  courthouse  was 
not  the  issuance  of  Inmds  by  the  county  within  the  pro- 
visions of  section  222  of  the  Constitution,  and  was 
witliin  the  competency  of  the  court  of  county  ccmimis- 
si(;ners.  We  adhere  to  and  reaflFirni  that  ruling,  and, 
applying  it  to  the  case  at  bar,  hold  tliat  it  was  not 
nec(»ssarv  to  the  validitv  of  the  action  of  the  conimis- 
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sioners'  i-ouit  of  Jackson  county,  attacked  here,  in  au- 
thorizing the  issuance  of  interest  bearing  warrants  pay- 
able severally  at  divers  future  dates  to  pay  for  the 
erection  of  a  courthouse  for  the  county,  that  it  shall 
have  been  authorized  by  the  vote  prescribed  by  that 
section  of  the  Constitution.  It  does  not  appear  by  the 
bill  that  the  special  levy  of  10  cents  on  the  |100  worth 
of  taxable  property  made  by  the  commissioners'  court 
for  each  year  the  warrants  are  to  run  is  in  excess,  w^hen 
taken  in  connection  with  prior  special  levies,  of  the 
special  levies  allowed  for  certain  purposes,  of  which 
the  purpose  here  is  one,  by  section  215  of  the  Consti- 
tution. 

We  need  not  pass  upon  the  question  as  to  the  com- 
petency of  the  commiasioners'  court,  when  warrants  are 
issued  payable  yearly  for  a  number  of  years  in  the 
future,  to  levy  in  the  outset  a  special  tax  for  each  of 
such  years  to  raise  money  to  meet  the  warrants  ma- 
turing each  year.  It  may  be  that  the  special  levy 
should  be  made  from  year  to  year;  but  that  conces- 
sion would  not  give  equity  to  this  bill.  If  the  levy 
beyond  the  current  year  is  invalid,  the  fact  would  af- 
ford no  ground  for  decreeing  the  invalidity  of  the  con- 
tract for  the  erection  of  the  courthouse  and  enjoining 
its  execution ;  nor  would  a  decree  annulling  the  levy 
as  to  the  later  years  interfere  with  the  carrying  out  of 
the  contract,  or  avail  complainants  in  any  way,  since 
tlie  commissioners'  court  would  have  the  power,  and, 
indeed,  be  under  the  duty,  to  make  the  necessary  spe- 
cial levy  year  by  year.  *'A  court  of  county  commis- 
sioneis  has  sole  and  exclusive  power  and  authority  in 
the  matter  of  determining  the  necessity  for  a  new  court- 
house for  a  county;  *  *  *  and,  in  the  exercise  of 
their  discretion  in  such  matters,  their  acts,  when  free 
from  fraud,  corruption,  or  (and)   unfair  dealing,  can- 
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not  Ik*  queatioDed  or  controlled  by  any  judicial  tribu- 
nal."— Matkin,  et  aL  v,  Marenyo  County,  et  al,  supra. 
The  hill  In  this  case  makes  no  charge  of  fraud  or  cor- 
ruption, nor  of  unfair  dealing  of  a  character  to  require 
the  annulment  of  the  contract.  There  is  a  general 
averment  to  the  effect  that  the  price  agreed  upon  for 
the  erection  of  the  courthouse  is  excessive,  and  it  is 
alleged  that  the  building  could  be  erected  for  f  10,000 
less  than  the  contract  price  of  |35,000;  but  the  bill  af- 
firmati\ely  shows  that  this  is  speculation  on  the  part 
of  the  complainants,  for  it  is  further  alleged  that  they 
have  been  unable  to  inspect  the  plans  and  specifications 
for  th(»  structure,  or  to  submit  them  to  other  contractors 
or  builders  for  estimates  of  the  cost  of  the  building 
contracted  for.  The  negotiations  were  entered  upon 
and  conducted,  and  the  contract  made,  much  in  the 
way  pursued  by  the  commissioners'  court  of  Marengo 
county,  whose  contract  was  sustained  in  Matkin^s  Case, 
supra. 

There  is,  we  think,  no  force  in  the  contention  of  the 
complainants  that  the  commissioners'  court  by  this 
contract  aMicated  its  power,  and  sought  to,  or  in  fact 
did,  relieve  itself  of  the  duty  to  audit  all  claims  against 
tli(»  county  so  far  as  the  contractor's  claim  here  is  con- 
cerned. The  requisite  auditing  was  done  when  the 
court  considered  and  determined  what  the  county  should 
pay  for  the  erection  of  certain  materials  according  to 
certain  plans  and  within  a  certain  time  of  the  proposed 
courthouse;  and  it  only  remained  for  the  court  to  see 
to  it  that  the  building  should  be  erected  in  accordance 
with  the  plains  and  specifications.  To  this  end  the  con- 
tract nmkes  provisions  such  as  are  usual  and  neces- 
sary in  such  contracts  for  the  supervision  and  reports 
and  estimates  of  a  competent  architect,   and  for  the 
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final  inspection  before  full  payment  and  acceptance  of 
the  court  itself. 

We  concur  with  the  chancellor  that  the  bill  is  with- 
out equity,  and  the  decree  dismissing  it  out  of  court 
must  l)e  affirmed. 

Affirmed. 


Hutchison,  et  al.  r.  Flowers. 

Redemption  of  Land  From  Mortyaf/e  Foreclosure  Sale. 

(OetldtHl  Fel  riiary  (5.  1012.     57  Smith.  710.) 

1.  MoytyagcH ;  Rvdcmtition  From  Foreclosure  tialc;  Scrrice  of  De- 
mand.— The  written  (leiuand  retiiilred  by  Fection  5747,  Code  1007,  to 
Le  Ferved  on  the  debtor  or  one  holding  by  privity  must  be  served 
on  the  del  tor  or  his  holder  to  bar  the  right  to  redeem ;  the  mere 
readl  g  to  him  of  an  alleged  written  demand  not  being  suflficlent. 

2.  Same;  Wairer. — The  refusal  of  a  debtor  to  deliver  possession 
of  land  to  the  purchaser  at  mortgage  foreclosure  sale  on  the  pur- 
chaFer's  oral  demand  will  not  constitute  :i  waiver  of  a  dennind  in 
writing. 

Apppeal  from  Coflfee  Chancery  Court. 

Heard  before  Hon.  L.  I).  Gardner. 

Bill  by  Eula  Flowers  against  D.  C.  Hutchison  and 
others  to  redeem  land  from  a  mortgage  foreclosure 
sale.  From  a  decree  ordering  redemption,  respondents 
appeal.     Affirmed. 

The  bill  was  filed  within  the  statutory  period,  and 
offers  to  do  equity  by  paying  the  amount  found  due, 
with  interest,  that  request  had  been  made  to  ascertain 
the  amount  necessary  to  redeem,  and  the  refusal  to  fur- 
nish it,  and  her  inability  otherwise  to  ascertain  the 
amount  necessary  for  a  tender;  but  it  is  alleged  that 
the  mortgage  contained  usury,  and  that  the  same  should 
be  deducted  from  the  principal.     The  defense  was  that 
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after  the  sale  undei-  the  iiiort<»;a<»e  written  deniaiul  wais 
made  upon  complainant  fir  possession  of  the  land,  and 
that  respondent  declined  within  a  reasonable  time 
thereafter  to  deliver  possession  to  the  purchasers  at 
such  sale.  The  evidence  as  to  this  matter  sufficiently 
appears  in  the  opinion. 

J.  F.  Sanders,  for  appellant.  Prior  to  1S52,  mort- 
gagors were  required  to  surrender  possession  with- 
out suit. — Clay's  Dig.  502.  The  demand  was  in  writ- 
ing and  was  read  to  complainant  and  the  fact  that  it 
was  not  left  with  her  did  not  render  it  any  less  a  writ- 
ten demand.— 3  Blacks.  279;  36  Cyc.  402;  32  Cyc.  458; 
36  L.  R.  A.  402;  22  la.  11;  92  Am.  Dec.  350;  11  Gray 
345.  As  lK*aring  a  close  analogy  to  the  demand  here 
treated  see  the  following  cases  as  to  the  demand  neces- 
sary under  secticm  4897,  Code  1907. — Loeb  r.  Huddles- 
ton^  105  Ala.  257;  Long  v.  Jennings^  137  Ala.  190.  Even 
if  a  written  denmnd  was  necessary  it  may  be  waived 
and  was  waived  in  this  case. — 9  A.  &  E.  Enc.  of  Law, 
212,  and  authorities  cited.  The  testimony  sufficiently 
shows  that  a  written  demand  was  left  with  complainant 
as  she  had  the  burden  to  carry. — Baker  i\  Birdeshaw, 
132  Ala.  166.  The  fact  of  illness,  etc.,  is  no  excuse. — 
Burke  r.  Brewer,  133  Ala.  392.  There  is  no  equity  in 
the  bill  and  it  slumld  Ik»  dismissed  ex  mero  motu. — 
Jaekson  r.  Knox,  119  Ala.  320. 

E.  R.  Bkaxxan,  for  appellee.  The  written  demand 
was  never  required  of  the  purchaser  in  order  to  shut 
off  the  statutory  right  of  redemption  until  the  adop- 
tion of  section  5747,  Cmle  1907,  since  the  adopti<m  of 
this  section  a  written  denrand  is  essential  and  such 
denuind  must  be  lodged  with  the  person  to  whom  it  is 
addresscMl.— 5  A.  &  E.   Enc.  of  Law,  528;  24  III.  192. 
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Until  there  is  a  legal  and  statutory  demand,  the  pos- 
session is  treated  as  permissive. — Baker  v.  Birdeshmo, 
132  Ala.  166.  Where  an  offer  to  pay  is  refused,  an  ac- 
tual prmluction  of  the  money  is  not  necessary  to  con- 
stitute a  tender.— 126  Ala.  589. 

DOWDELL,  (\  J.— The  hill  as  amended,  under  the 
agreement  of  the  parties,  is  confessedly  one  for  statu- 
tory redemption  of  land  sold  under  a  mortgage.  The 
real,  and  practically  the  only,  question  is  whether  or 
not  the  purchaser  at  the  mortgage  sale  made  a  written 
demand  for  possession  of  the  land  on  the  mortgagor, 
the  party  in  possession. 

After  a  careful  consideration  of  the  evidence,  we  con- 
cur in  the  finding  of  the  fact  by  the  chancellor  that  the 
writing,  which  was  read  by  one  Talbot,  as  the  agent  of 
the  pur(*haser,  to  the  complainant,  purporting  to  be  a 
demand  for  possession,  was  not  delivered  to  the  com- 
plainant, nor  a  copy  thereof  delivered.  And  the  ques- 
tion of  law  is :  Did  the  reading  merely  of  the  writing, 
purporting  to  be  a  demand,  to  the  party  in  possession, 
constitute  a  "written  demand"  under  the  statute?  The 
present  statute,  section  5747  of  the  Code  of  1907,  reads 
as  follows:  "The  possession  of  the  land  must  be  de- 
livered to  the  purchaser  within  ten  days  after  the  sale 
thereof,  by  the  debtor,  if  in  his  possession,  or  of  any 
one  holding  under  him  by  privity  of  title,  if  in  his  pos- 
session, on  written  demand  of  the  purchaser  or  his 
vendee.''  Prior  to  this  statute  an  oral  or  verbal  de- 
mand for  possession  was  sufficient.  When  we  review 
the  legislative  history  of  the  statutory  right  of  redemp- 
tion of  land,  the  legislative  intention  of  the  importance 
of  a  written  demand,  as  incorporated  in  the  present 
statute,  is  not  to  be  overlooked.  The  right  to  redeem 
after  foreclosure  was  first  conferred  on  the  mortgagor 
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by  the  Code  of  1852,  and  in  respect  to  the  demand  to  be 
made  by  the  purchaser  for  possession  section  2117  of 
tlie  Code  of  1852  reads  as  follows:  "The  possession  of 
tlie  land  must  be  delivered  to  the  purchaser  within  ten 
days  after  the  sale  thereof,  by  the  debtor,  if  in  his  pos- 
session, on  demand  of  the  purchaser  or  his  vendee." 
The  precise  language  of  this  section  was  carried  for- 
ward in  the  Codes  of  1867,  1876,  and  1886.  In  the 
Code  of  1896  the  same  language  is  used,  with  the  fol- 
lowing clause  added:  "Or  of  any  one  holding  under 
him  by  privity  of  title,  if  in  his  possession."  Section 
3506.  So  it  is  to  be  seen,  from  the  history  of  the  legis- 
lation, that  the  requirement  of  the  demand  to  be  in 
writing  was  first  inserted  in  the  Code  of  1907 — after 
its  having  been  the  law  for  so  many  years  that  any 
demand,  verbal  or  written,  was  sufficient  to  cut  oflf  this 
important  right  of  redemption.  The  change  in  the  law, 
therefore,  is  significant  in  meaning,  and  was  intended 
for  the  benefit  of  the  debtor,  and  to  prevent,  as  far  as 
possible,  the  fact  of  a  demand  from  being  a  controverted 
question. 

We  are  also  of  the  opinion  that  in  complying  with 
this  requirement  of  the  statute — that  is,  in  making  a 
written  demand — the  writing  should  be  served  upon 
the  debtor,  or  the  person  in  possession,  by  the  delivery 
of  the  writing  to  such  person,  and  that  a  mere  reading 
of  the  writing,  purporting  to  be  a  demand,  by  the  pur- 
chaser to  the  debtor,  is  not  sufficient.  So  far  as  the 
debtor  is  concerned,  the  reading  by  the  purchaser  of 
what  purports  to  be  a  written  demand  for  possession 
of  the  land  is  nothing  more  than  the  purchaser's  oral 
demand. 

We  think,  however,  that  the  demand  in  writing  might 
be  waived  y  but  in  such  a  case  the  waiver  should  be 
clear  and  unecjuivocal,  since  it  involves  the  forfeiture 
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of  SO  important  a  right  by  the  debtor.  And,  since  the 
debtor  is  not  bound  on  a  verbal  or  oral  demand  of  pos- 
session to  deliver,  in  order  to  prevent  a  forfeiture  of 
his  statutory  right  to  redeem,  a  refusal  to  deliver  pos- 
session on  oral  demand  sliould  not  be  construed  into  a 
waiver  of  a  denmnd  in  writing.  We  concur  in  the  views 
of  the  chancellor,  both  as  to  his  conclusions  of  the  law 
and  as  to  the  facts  in  the  case.  It  results,  therefore, 
that  the  decree  appealed  from  must  be  affirmed. 
x\ffirmed.    All  the  Justices  concur. 


Driver,  et  al.  r.  New. 

Bill  to  Ivnjoin  Trespass. 

(Deihled  January   11,   1012.     57  South.  437.)   - 

Injunction;  Subjects;  Trespass  Upon  Land. — While  a  bill  to 
enjoiu  trespass  cannot  be  substituted  for  ejectment,  yet  injunction 
will  lie  for  a  reasonable  time  to  enable  the  parties  to  bring  a  suit 
at  law  to  establish  the  legal  title. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  by  Charley  New  against  J.  B.  Driver  and  an- 
other, to  enjoin  a  trespass  to  land.  Decree  for  com- 
plainant and  respondents  appeal.    Affirmed. 

Bestob,  Bbstob  &  Young,  for  appellant.  Complain- 
ant had  an  adequate  remtHly  at  law  and  the  demurrers 
to  the  bill  should  have  been  sustained.  The  remedy  by 
injunction  cannot  l>e  substituted  for  ejection  or  un- 
lawful detainer,  and  in  such  law  actions  all  damages 
may  be  recovered  for. — Cooper  v.  Watson^  73  Ala.  252; 
lieatty  v.  Brown ^  76  Ala.  2G7;  Kellar  v,  Bullhujton,  101 
Ala.  270;  Boiling  v.  Crook.  104  Ala.  138. 
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Fbbdebick  (t.  Brombero,  for  appellee.  The  chan- 
cellor properly  granted  the  injunction  for  such  a  time 
as  was  necessary  for  appellants  to  institute  and  carry 
oTi  an  action  of  law  to  determine  title. — Hamilton  r. 
HtTnt  J  J,  Vo,,  127  Ala.  78.  Under  the  facts  alleged  the 
chancellor  might  well  have  made  the  injunction  per- 
I>etual.— fV>/f  mfin,  ct  al:  v,  Elliott,  40  South.  666. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellee*  to  enjoin  the  committing  of  trespasses  on  land, 
whicli  said  trespasses  are  alleged  to  be  of  such  a  con- 
tinuous nature  as  to  justify  the  interposition  of  a 
court  of  equity.  It  is  settled  that  this  proceeding  can- 
not take  the  place  of  an  action  of  ejectment,  thus  in- 
voking the  jurisdiction  and  powers  of  a  court  of  chan- 
cery to  decide  in  which  party  the  title  to  land  resides. 
The  court,  howev(*r,  exercises  its  powers  temporarily, 
enjoining  the  commission  of  the  trespasses  for  a  rea- 
scmable  time,  in  order  to  enable  one  party  or  the  other 
to  bring  suit  in  a  court  of  law  to  establish  his  legal 
title. 

In  the  case  of  Kellar  r.  liulliuf/ton,  101  Ala.  267,  14 
South.  4<]6,  the  evidence  showed  that  the  respondent 
was  in  possessicm  of  the  land  under  color  of  title,  and 
that  the  complainant  claimed  title  under  a  government 
pat(»nt  subseciuent  to  respondent's  entry,  and  this  court 
denied  the  injunction,  holding  that  it  was  merely  a 
case  of  controversy  as  to  the  title  to  the  land,  which 
could  not  be  tried  ip  a  court  of  eijuity.  The  court  also 
gave  as  a. further  reasim  why  the  injunction  was  denied, 
that  the  value  of  the  stone  which  had  been  and  could 
l>e  taken  by  the  respondent  was  so  inconsiderable  in 
compariscm  to  the  vast  quarry  involved  that  no  irre- 
parable injury  would  follow  the  assertion  of  complain- 
ant's legal  remedies  without  resort  to  injunction,  and, 
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quoting  from  High  on  iDJunctions,  said :  ^^If  the  title 
to  the  locus  in  quo  is  in  doubt,  the  injunction,  if  al- 
lowed at  all,  should  only  be  temporary  until  the  title 
can  be  determined  at  law."— 101  Ala.  270,  271,  14 
South.  467. 

In  the  case  of  Ashurst  v.  McKenzie,  92  Ala.  484,  491, 
9  South.  262,  264,  this  court  said,  "With  respect  to  the 
relief  sought  iu  the  bill  by  way  of  injunction  of  tres- 
passes, it  may  be  conceded  that,  pretermitting  the  ques- 
tion of  title,  the  continuous  or  recurring  character  of 
the  threatened  trespasses  alleged  entitle  the  complain- 
ants to  have  their  commission  enjoined,  since  redress 
at  law  could  only  be  had  by  a  multiplicity  of  suits,  a 
fact  of  itself  sufficient  to  determine  the  inadequacy  of 
the  legal  remedy,  and  especially  so  in  view  of  the  de- 
fendant's alleged  and  admitted  insolvency,"  and  after 
alluding  to  the  fact  that  the  matter  of  title  was  con- 
tested between  the  parties,  and  that  the  evidence  was 
ii)  irreconcilable  conflict,  stated  that  the  chancery  court 
only .  "conserves  and  protects  the  property  by  its  re- 
straining process,"  and  that  "the  only  relief  equity 
can  grant  in  the  first  instance  is  by  way  of  temporary 
injunction  of  trespass,  giving  the  parties  opportunity 
to  litigate  the  title  in  the  courts  at  law,"  etc.,  and  as 
the  complainant  was  in  possession  the  temporary  in- 
junction was  allowed. 

In  the  later  case  of  Hamilton  v.  Brent  Lumber  Co., 
127  Ala.  78,  84,  28  South.  698,  the  court  held  that  the 
chancellor  was  in  error  in  decreeing  that  the  complain- 
ant had  the  constructive  possession,  basing  it  upon  "the 
doctrine  which  refers  the  possession  to  the  title,"  be- 
cause the  court  of  equity  has  no  jurisdiction  to  deter- 
mine the  title,  yet,  although  there  was  no  averment  in 
the  bill  that  the  complainant  was  in  possession,  and 
no  proof  of  possession,  in  him,  but  it  was  shown  to  the 
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satisfartion  of  the  court  that  the  respondent  was  in 
actual  possession  of  the  land,  this  court  rendered  a 
decree  continuinji;  the  injunction  until  the  complainant 
should  have  a  reasonable  time  to  brinji:  an  action  at  law 
to  recover  possession  of  the  land. 

It  seems,  from  these  decisions  of  <mr  own  court,  that 
when  the  title  is  in  dispute,  and  the  trespasses  are  con- 
tinuous and  create  irreparable  injury,  the  court  will 
allow  the  temporary  injunction,  whether  the  complain- 
ant or  the  defendant  be  in  possession,  the  object  being 
to  preserve  the  property  until  the  rights  of  the  parties 
can  be  judicially  determined.  The  bill  in  this  case 
shows  the  continuous  and  irreparable  nature  of  the 
trespasses  in  this  case,  and  alleges  that  the  complain- 
ant is  in  possession  and  has  title  to  the  premises.  The 
re  pondent  also  sets  up  title. 

The  evidence  offered  by  complainant  shows  that  com- 
plainant's father  entered  upon  the  land  under  color 
of  title  in  1870,  lived  on  it  for  nmny  years,  and  exer- 
cised acts  of  ownership,  and  since  he  moved  off  he  and 
his  son,  the  complainant,  who  succeeded  to  his  father's 
possession  under  a  <lee(l,  k(»pt  numerous  notices  of  their 
ownerxhip  and  possessicm  at  a  number  of  places  on  the 
land,  besides  doing  other  acts  indicating  ownership. 
While  there  is  some  conflict  in  the  evidence,  we  think 
that  the  chancellor  correctly  held  that  the  possession 
of  the  land  was  in  the  complainant,  and,  under  the  au- 
thorities cited,  properly  granted  the  temporary  injunc- 
tion, until  the  title  to  the  land  can  be  iletermined  by  a 
proceeiling  at  law  brcmght  within  a  r(»iis(mable  time. 

The  decree  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  save  Dowdki.l,  C 
J.,  not  sitting. 
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Bill  for  Dichion  and  to  Cancel  Deeds, 

(l)ec-ld(Hl   January   18.   11)12.     Tu    South.  4r>8.) 

1.  IhcUif;  Uvlitcry;  What  CouHtituUa. — Although  physical  cus- 
tiHly  of  the  instrument  is  retained  by  the  grantor  a  complete  deliv- 
ery of  a  deed  Is  made  by  a  grantor  who  parts  with  the  control  of 
the  deed,  or  who  does  any  act  or  says  anything  whereby  he  evinces 
an  intent  to  part  with  control  over  it  and  pass  It  to  his  grantee. 

2.  Same;  Evidence. — The  evidence  in  this  case  examined  and 
held  to  suiJport  a  tinding  of  a  delivery  of  a  deed. 

3.  tiatne;  huvmpitvnvn  of  Orantor;  Evidence, — An  heir  suing  to 
set  aside  ai  deed  of  his  ancestor  on  the  grounds  of  insanity  has  the 
burden  to  show  incompetency  at  the  time  of  the  execution  of  the 
deed,  and  where  the  evidence  is  about  equally  balanced  the  court 
will  not  set  aside  such  a  deed,  esi)ecially  where  the  justness  of  the 
trai'saction  indicates  a  sound  mind. 

4.  Apfjral  and  Error;  Uecicic ;  Separate  Aasiffnment. — Where  there 
is  a  severance  in  the  assignment  of  error  and  error  Is  separately 
assigned  by  those  api)ellants  prejudiced  by  the  decree  complained  of, 
the  decree  will  not  be  alTirmed  merely  because  some  of  the  appel- 
lants are  not  prejudiced  thereby. 

Appkal  from  Jackson  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Suit  by  J.  L.  Chanibless  against  Martha  E.  Farr  and 
otiiers  to  set  aside  deeds  and  for  a  sale  of  lands  for 
division.  From  a  decree  for  complainant,  defendants 
appeal.  Keversed  and  rendered,  dismissing  complain- 
ant's bill. 

The  case  made  by  the  bill  is  that  in  October,  1907, 
one  A.  T.  Chand>less  died  intestate,  leaving  as  his  heirs 
the  parties  to  this  suit.  It  is  alleged  that  there  are  no 
debts,  and  no  need  for  an  administration.  It  is  further 
alleged  that  in  bis  lifetime  Chanibless  was  seised  and 
possessed  (  f  tracts  of  land  (describing  same),  and  that 
while  so  seised  and  possesseil,  in  or  about  1901  or  1902, 
he  (H)iivey(»d  sai<l  laud  by  deed  to  Martha  E.  Farr  and 
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Geneva  (3hainbless;  but  it  is  averred  that  whether  the 
deed  was  ever  delivered  or  not  orators  do  not  know, 
but  they  charge  on  information  and  belief  that  it  was 
never  delivered.  It  is  further  averred  that,  at  the  time 
of  the  making  and  signing  of  said  deed,  said  A.  T. 
Chambless  was  mentally  incapable  of  making  a  deed, 
and  that  at  the  time  said  deed  was  made  Chambless  was 
old,  was  living  with  his  daughter,  and  that  the  deed 
was  procured  by  undue  influence  exercised  over  him 
by  one  of  the  grantees,  Martha  E.  Farr.  It  is  then  al- 
leged that  after  the  preparation  of  that  deed  Gteneva 
Chambless  died  and  that  in  1903  Martha  Farr  procured 
Chambless  to  execute  an  instrument  in  writing,  in 
form  a  deed,  purporting  to  convey  to  her  the  one-half 
undivided  interest  which  he  had  previously  conveyed 
to  said  Greneva  Chambless,  and  that  at  or  about  the  time 
of  the  execution  of  said  deed  A.  T.  Chambless  and 
Martha  E.  Farr  executed  to  George  R.  Chambless  a  deed 
attempting  to  convey  10  acres  of  said  land  to  said 
Chambless  oflf  of  a  certain  40,  and  32  acres  ofiE  of  an- 
other 40.  It  is  alleged  that  at  the  time  these  deeds 
were  made  A.  T.  Chambless  was  very  old  and  infirm, 
and  was  mentally  incapable  of  making  and  executing 
a  deed,  and  that  he  was  never  restored  to  sanity,  but 
died  wholly  insane.  Undue  influence  is  also  alleged  as 
having  been  exercised  over  him  by  Martha  Farr.  The 
prayer  is  for  a  calling  in  and  cancellation  of  these 
deeds,  and  for  a  sale  of  land  for  division  among  the 
joint  owners  thereof. 

Virgil  Bouldin,  for  appellant.  The  parent  and  not 
the  child  is  considered  the  dominant  party,  and  the  law 
will  not  presume  undue  influence  in  a  conveyance  from 
the  parent  to  the  child. — Dolberry  v.  Dolberry,  153  Ala. 
434;  McLeod  v.  McLeod,  145  Ala.  269.     Under  these 
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authorities  the  burden  was  on  complainant  to  show 
undue  influence.  The  deed  was  delivered. — Fitzpatrick 
i\  Brigman,  130  Ala.  450;  Arringtoa  v.  Arrington,  122 
Ala.  510;  Strickland  i\  Griswold,  149  Ala.  325.  Coun- 
sel indulges  in  a  discussion  of  the  evidence  to  show  that 
the  burden  was  not  properly  carried. 

W.  H.  NORWOOD,  for  appellee.  Not  all  of  the  appel- 
lants were  prejudiced  by  the  decree,  and  therefore,  it 
should  be  affirmed. — Randolph  p.  Brewer,  96  Ala.  193; 
Bedell  c.  Mig.  Co,,  91  Ala.  325.  Where  insanity  is 
shown,  it  is  presumed  to  continue,  if  it  be  general  or 
prominent. — Pike  v.  Pike,  104  Ala.  642;  Saxon  v.  Whit- 
taker,  30  Ala.  237.  Undue  influence  is  alleged  and  con- 
fidential relations  shown,  and  the  burden  was  on  the 
grantees  to  show  perfect  good  faith. — Couch  v.  Couch, 
148  Ala.  332;  Harraway  v,  Hurraicuy,  136  Ala.  586; 
Walling  v.  Thomas,  133  Ala.  490;  Burke  r.  Tatjlor,  94 
Ala.  530.  The  evidence  does  not  disclose  a  delivery  of 
the  deed. 

ANDERSON,  J.— In  the  case  of  Gulf  Red  Cedar  Co. 
i\  Crenshaw y  169  Ala.  606,  53  South.  812,  this  court,  in 
discussing  what  would  and  what  would  not  operate  as 
a  delivery  of  a  deed,  among  other  things,  said :  "If,  on 
the  other  hand,  he  parts  with  the  control  of  the  deed,  or 
does  any  act,  or  says  anything,  whereby  he  evinces  an 
intention  to  part  with  the  dominion  over  it  and  to  pass 
it  to  the  grantee,  though  he  may  retain  the  pliysical 
custody  of  the  instrument,  or  whether  it  l)e  turned 
over  to  another  or  placed  upon  the  record,  the  deliv- 
ery is  complete,  if  made  with  the  intent  that  it  was  to 
so  operate,  and  regardless  of  what  was  said  and  done 
in  order  to  perfect  same."  See  also,  the  cases  of  Fitz- 
patrick V.  Brigman,  ViO  A]a.  iiiO,  30  South.  500;  Arring- 
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ton  V.  Aninyton,  122  Ala.  510,  26  South.  152;  Gristvold 
r.  GriHicoUl,  148  Ala.  241,  42  South.  554,  121  Am.  St. 
Rep.  64. 

In  the  case  at  bar,  the  only  positive  proof  of  a  physi- 
cal delivery  by  A.  L.  Chanibless  of  the  deeds  to  Martha 
FaiT  and  (Jeorge  Chambless  is  the  evidence  of  Martha, 
which  sliould  prcibably  l)e  excluded,  under  the  statute, 
as  a  transaction  by  an  interested  person  with  the  de- 
ceased; but  with  this  evidence  excluded  there  is  an 
abundance  of  legal  evidence  whicli  creates  a  reasonable 
inference  of  the  delivery  of  said  deeds,  ilartha  is  found 
in  possession  of  them,  and  delivered  them  to  (leorge  to 
be  recordeil;  they  were  duly  acknowledged,  and  were 
nuule  at  or  al>out  the  same  time  as  deeds  to  other  chil- 
dren, which  were  delivered.  There  was  nothing  clan- 
destine about  the  transaction,  and  the  deeds  were  made 
by  A.  L.  (Mmmbless,  pursuant  to  an  often -repeated  de- 
sire and  intention  to  make  an  equitable  disposition  of 
his  property  l)etween  his  children.  lie  reserved  a  life 
interest  in  tlie  lands  deeded  Martha,  and  attempted  to 
deliver  the  deeds  to  his  son,  J.  G.  (>hambless,  to  give  to 
Martha  and  George  after  his  death,  and  the  son  gave 
them  back  to  him,  and  told  him  to  take  them  and  give 
them  to  Martha.  The  grantor  made  frequent  declara- 
tions in  the  neighl>orhood,  and  to  some  of  his  sons  and 
sons-in-law,  that  he  had  deeded  the  home  place  to 
Martha  and  the  **Jack  Patch"  to  George,  stating,  in 
effect,  that  they  were  made  in  order  to  give  them  an 
equitable  interest  in  his  estate,  as  compared  with  what 
he  had  previously  advanced  the  complainant,  and  with 
the  property  that  he  had  deeded  to,  or  expected  to  deed 
to,  the  other  children,  and  to  further  compensate  them 
for  their  interest  in  their  mother's  estate,  which  had 
been  consumed  by  him  in  providing  for  some  of  the 
other  children.     Taking  all  of  the  facts  and  surround- 
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ings  iDto  consideration,  the  most  reasonable  inference 
to  be  deducted  therefrom  is  a  delivery  of  the  deeds 
made  to  Martha  and  George. 

There  was  proof  on  the  part  of  complainant  that  A. 
L.  Chambless  was  insane  when  the  deeds  Avere  made; 
but  the  burden  was  on  him  (the  complainant)  to  estab- 
lish insanity,  and  while  the  great  weight  of  the  evidence 
shows  that  the  grantor  was  insane  at  or  prior  to  his 
death,  the  respondents'  evidence  shows  that  the  said 
grantor's  mind  did  not  become  seriously  impaired  until 
he  suffered  a  severe  spell  of  sickness  the  fall  succeeding 
the  execution  of  the  deeds,  and  that  he  was  in  a  sound 
state  of  mind  prior  to  said  attack,  and  we  are  inclined 
to  accept  the  respondents'  theory,  as  the  burden  of 
proof  was  on  the  complainant,  and  the  evidence  is  al- 
most equally  divided.  Moreover,  the  equity  and  just- 
ness of  the  transaction  bespeak  the  action  and  thought 
of  a  sound,  rather  than  a  diseased,  mind.  We  also 
think  the  evidence  is  sufficient  to  refute  the  imputation 
of  undue  influence,  regardless  of  the  age  of  the  grantor 
and  the  fact  that  he  resided  with  his  daughter.  The 
deeds  operated  as  an  equitable  division  of  his  property, 
with  perhaps,  a  slight  preference,  as  to  value,  in  favor 
of  his  youngest  daughter,  with  whom  he  resided,  but 
which  said  difference  in  value  Avas  in  a  measure  offset 
by  the  reservation  of  a  life  estate  in  the  land. 

It  is  true  there  is  a  discrepancy  in  the  testimony  of 
Martha  as  to  when  she  gave  George  the  deed  to  have 
recorded;  but  the  human  memory  is  frail  and  inaccu- 
rate as  to  exact  dates,  and  this  said  discrepancy  is  not 
sufficient  to  overcome  the  reasonableness  and  good  faith 
of  the  transaction.  Nor  Avas  the  refusal  of  George  to 
defend  the  case  and  testify  sufficient  to  create  the  infer- 
ence that  the  deeds  were  falsely  or  surreptitiously  pro- 
cured from  the  grantor.    The  suit  was  in  Jackson  coun- 
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ty,  and  as  the  lands  are  located  in  Marshall,  Cteorge 
may  have  believed,  as  he  contended,  that  the  bill  should 
have  been  filed  where  the  lands  were  located. 

It  has  been  suggested  in  brief  of  appellee's  counsel 
that  this  case  must  be  affirmed  upon  the  theory  that 
some  of  the  appellants  were  not  prejudiced  by  the  de- 
cree of  the  lower  court,  and  in  support  of  this  conten- 
tion he  cites  the  case  of  Rudiilph  v.  Brewer,  96  Ala.  193, 
11  South.  314,  and  Bedell  v.  Mortgage  Co.,  91  Ala.  325, 
8  South.  494.  These  cases  apply  to  a  joint  assignment 
of  error  when  some  of  the  appellants  were  not  injured 
or  prejudiced  by  the  decree.  In  the  case  at  bar,  there 
is  a  severance  in  the  assignment  of  error,  and  error  is 
separately  assigned  by  those  who  were  prejudiced  by 
the  decree  from  which  the  appeal  was  taken. 

The  decree  of  the  chancery  court  is  reversed,  and 
one  is  here  rendered,  dismissing  the  complainant's  bill. 

Reversed  and  rendered.  All  the  Justices  concur,  ex- 
cept DowDELL,  C  J.,  not  sitting. 


Spiers,  ef  ff7.  r.  Zelglet%etaL 

Hill  to  AV'wiorc  Administration  and  Construe  a  Will. 

(DecidtMl   Folninry   17,   VM2.    .17  South,  iim.) 

Milh;  Vitnstmviion;  Administration. — Where  the  lill  was  to 
reinoxe  an  adniiuistratioii  trom  the  prohate  to  the  chaicery  court, 
ami  to  coistrue  a  will,  and  the  Mil  contained  a  ct)py  of  the  will  and 
pointed  out  \arioas  matters  in  the  will  with  reference  to  which 
doul  t  and  uncertainty  lias  arisen  and  sought  the  aid  of  equity  to 
construe  the  will,  and  to  direct  the  executors  in  the  premises,  the 
hill  was  not  demurrahle  for  want  of  equity. 

Afi»kal  from  Elmore  Circuit  Court. 
Heard  before  Hon.  W.  W.  Pearson. 
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Bill  by  T.  J.  Zeigler  and  auother,  as  executors  of  the 
last  will  and  testament  of  Nancy  Zeigler,  against  Julia 
E.  Spiers  and  others,  to  remove  the  administration  of 
the  estate  from  the  probate  to  the  chancery  court,  and 
(o  constiue  a  will.  From  a  decree  overruling  demurrers 
to  the  bill,  respondents  appeal.     Aflfirmed. 

The  bill  alleges  that  Nancy  Zeigler  died  possessed 
of  a  large  tract  of  real  estate  consisting  of  about  800 
acres  of  land  and  certain  personal  property;  that  by 
her  last  will  and  testament  she  attempted  to  make  dis- 
position of  said  estate  in  lands  and  personalty,  but 
that,  after  executing  all  the  directions  of  the  will  that 
was  possible  of  execution,  complainants  had  a  survey 
made  of  the  real  estate  and  the  same  platted,  with  pur- 
pose of  defining  the  boundaries  between  the  tracts  of 
land  devised  to  the  devisees  mentioned  in  said  will  and 
testament,  and  when  the  same  was  surveyed  and  platted 
it  was  ascertained  that  it  was  impossible  to  carry  into 
execution  certain  devises  set  forth  therein,  since  by  the 
description  in  the  will  several  devises  overlapped  and 
certain  devises  bequeathed  land  parts  of  which  did  not 
belong  to  said  Nancy  Zeigler.  The  bill  then  proceeds  to 
set  forth  the  devises,  and  to  show  wherein  they  over- 
lapped, and  wherein  they  convey  land  not  the  property 
of  the  testator.  The  will  is  attached  to  the  bill,  and 
shows  11  devises  of  land  to  as  many  different  devisees. 

The  demurrers  to  the  bill  are:  That  there  is  no 
equity  in  the  bill.  That  the  bill  shows  on  its  face  that 
it  was  filed  by  the  executors,  and  there  was  no  provision 
in  the  will  directing  or  instructing  them,  as  such  execu- 
tors, to  take  charge  or  control  of  the  real  estate,  alleged 
to  be  in  possession  of  such  respondents,  or  either  of 
them.  There  is  no  authority  in  the  will  or  provision 
of  law  which  authorizes  the  executor  to  file  any  bill  or 
obtain   any   decree   frcmi  any  court  of  equity  affecting 
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the  rif^Iit  of  posnession  or  ownership  of  respondents,  or 
either  of  them,  to  the  lands  which  respondents,  or  either 
of  them,  are  in  possession  of  or  claimed  to  own.  The 
will  shows  on  its  face  that  there  is  no  ambi}>:nity  which 
requires  a  construction  of  its  intent  by  a  court  of  equity. 

(liKHiWYX  &  MclxTYRE,  for  appellant.  The  reading; 
of  the  will  discloses  no  ambiguity  but  is  plain  and  un- 
mistakable, and  the  court  erred  in  overruling  demurrei-s 
theret<;.— Section  2621,  Code  1907,  and  authoritic^s 
cited.  The  judge  of  the  15th  judicial  cii-cuit  was  Avith- 
out  power  to  hear  and  determine  this  equity  cause. — 
Sec.  3288,  Code  1907. 

Frank  W.  Lill,  and  Coleman^  Dent  &  Weil,  for 
appellee.  Whenever  the  poAver  of  the  court  of  probate 
is  inadequate  to  grant  full  relief  to  the  parties  inter- 
ested in  an  estate,  resort  may  be  had  to  the  court  of 
chancery. — ^Sellers  v.  Sc//er,y,  35  Ala.  235;  Hooper  v, 
Hmifh,  57  Ala.  560;  Glenn's  Adnir.  v.  Billingslca,  64 
Ala.  351;  Ixike  Vietv  Minhu)  cf  Mfg.  Co,  r.  Hnnnon,  93 
Ala.  89.  It  is  suflficient  equity  for  the  removal  of  an 
administration  of  an  estate  from  the  probate  into  the 
chancery  court  that  the  affairs  of  the  estate  are  so 
greatly  involved  that  it  cannot  be  administered  prop- 
erly without  the  aid  of  a  court  of  equity. — Stovall  t*. 
(.'lay,  108  Ala.  195;  Careg  v.  Simmons.  87  Ala.  525; 
Harlan  r.  Person,  93  Ala.  273. 

McCLELLAN,  J. — The  sole  assignment  of  error  is 
that  the  court  erred  in  overruling  the  demurrers  of 
Julia  K.  and  Nancy  J.  Spiers.  The  only  objections,  in 
substance,  taken  by  these  demurrers,  go  to  the  equity 
of  the  bill,  which  is  filed  by  the  executors  of  the  last 
will  and  testament  of  Nancy  Zoigler,  deceased. 
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Witli  the  bill,  the  will,  in  copy,  is  exhibited.  After 
most  ample  avermeDts  pointing  out  the  bases  of  doubt 
and  uncertainty  in  the  provisions  of  the  will  with  re- 
spect to  property  devised  or  undertaken  to  be  devised 
thereby,  the  bill  seeks  the  aid  of  equity  to  construe  the 
instrument  and  to  direct  the  executors  in  the  premises. 
Upon  the  authority  of  Ashurst  r.  Ashnrst,  Infra,  57 
South.  442,  delivered  at  this  term — which  ruling  was 
rested  upon  Trotter  r.  Blocker,  6  Port.  269;  Lakeview 
Co.  r.  Hannon,  98  Ala.  88,  9  South.  539;  Tompkins  v. 
Trof/,  130  Ala.  555,  30  South.  512;  Carroll  v,  Riclmrd- 
son,  87  Ala.  605,  6  South.  342,  and  authorities  in  each 
cited — it  must  be  ruled  that  the  bill  in  hand  possesses 
equity,  for  the  removal  of  the  administration  from  the 
probate  court,  and  for  the  construction  of  the  bill  of 
Nancy  Zeigler,  deceased.  It  is  not  necessary  to  re- 
hearse the  evidence  of  complication  and  uncertainty 
which  appears  upon  the  face  of  the  will,  and  to  which 
the  bill  particularly  refers. 

The  decree  is  affirmed. 

Affirmed.     All  the  Justices  concur. 


Ashurst,  €^f  al.  v.  Ashurst. 

Bill  to  Remove  Estate  from  Probate  to  Chancerif  Court. 
(Decided  January  9,  1912.    57  South.  442.) 

1.  Appeal  and  Error;  Who  May  Allege.- — Where  a  respondent  de- 
murs to  an  ori^nal  bill  and  files  a  cross  bill  to  which  demurrers  are 
interposed,  such  respondent  cannot  on  an  ai)peal  from  a  decree  over- 
ruUPR  loth  demurrers  complain  of  the  overruling  of  the  demurrers 
to  his  cross  bill. 

2.  f<ame;  Questions  Revieicahle. — Where  the  appeal  is  from 
the  overruling  of  the  demurrer  to  a  bill  to  remove  the  admin- 
istration of  an  estate  from  the  probate  to  the  chancery  court  for 
the  purpose  of  construing  a  will  and  administering  the  trust  therein 
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provided  for,  the  will  cauuot  be  construed,  the  only  question  for 
review  being  the  propriety  of  the  action  of  the  lower  court  In  over- 
ruling the  demurrer;  the  jurisdiction  of  this  court  being  wholly  ap- 
pellate and  the  chancellor  being  unable  to  construe  the  will  until 
he  had  aniuired  jurisdiction,  which  was  not  given  by  the  mere  filing 
of  the  bill. 

3.  Estatt'it;  Itemoval;  Bill. — Where  a  bill  is  filed  to  remove  the 
settlement  and  administration  of  an  estate  from  the  probate  to  the 
chancery  court  for  the  purpose  of  corstruing  a  will  and  administer- 
ing a  trust,  the  mere  filing  of  the  bill  did  not  remove  the  proceed- 
ing from  one  court  to  the  other,  but  only  authorized  the  chancery 
court,  if  the  bill  was  sufficient,  to  order  the  removal  of  such 
proceeding,  and  hence,  the  court  was  not  entitled  to  construe  the 
will  on  demurrer  to  the  bill. 

4.  Same;  Grounds. — Where  the  assistance  of  the  chancery  court 
is  necessary  to  construe  a  will  and  administer  the  trust  therein  pro- 
vided for,  this  is  sufficient  grounds  to  authorize  the  removal  of  the 
administration  of  the  estate  from  the  probate  to  the  chancery  court. 

5.  Equitu;  JurisdiHion;  Grounds. — Equity  jurisdiction  Is  extra- 
ordinary, and  matters  cognizable  at  law  are  not  the  subject  of  equity 
jurisdiction  except  when  such  tribunals  are  Inadequate  to  grant  full 
and  complete  relief. 

Appeal  from  Tallapoosa  ChaDcery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  Gilley  I).  Ashurst  as  executrix  against  Harry 
G.  Ashurst,  co-executor,  and  others,  to  remove  the  set- 
tlement and  administration  of  an  estate  from  the  pro- 
bate to  the  chancery  court,  in  which  respondents  file 
a  cross  bill.  From  a  decree  overruling  demurrers  to 
the  original  and  cross  bills,  respondents  appeal.  Af- 
firmed. 

James  W.  Stbotheb,  for  appellant.  The  court  of 
equity  Avill  not  take  jurisdiction  to  remove  an  adminis- 
tration from  the  probate  to  the  chancery  court  on  bill 
filed  by  personal  representatives  unless  there  is  special 
reasons  therefor. — McNeal  v.  McNeal,  36  Ala.  101; 
Glenn  V.  BilUngshy,  64  Ala.  345;  Neicsame  v.  Thornton, 
66  Ala.  311;  Harlan  v.  Persons,  93  Ala.  273;  Stovall 
V.  Clay,  108  Ala.  105.  A  court  of  equity  will  not  enter- 
tain a  bill  Avhich  seeks  only  a  judicial  construction  of 
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a  disputed  stipulation,  no  element  of  trust  appearing. — 
Lakevietc  M.  d  M.  Co.  v.  Harmon,  93  Ala.  87 ;  Sellers 
V.  Sellers,  35  Ala.  235.  Counsel  discusses  the  proper 
construction  to  be  given  to  the  will  here  involved  with 
citation  of  authority  in  support  of  his  contentions,  but 
in  view  of  the  opinion,  it  is  not  deemed  necessary  to 
here  set  them  out. 

Thbtford  &  McKrnzie,  for  appellee.  There  is  no 
question  about  the  jurisdiction  of  the  court. — Trotter 
V.  Blocker,  9  Port.  269;  Harrison  v.  Harrison,  9  Ala. 
479 ;  Sellers  v.  Sellers,  35  Ala.  240 ;  Cowles  v.  Pollwrd, 
51  Ala.  447;  Carrol  v.  Richardson,  87  Ala.  605.  The 
bill  is  not  a  contest  of  the  will. — Authorities  supra,  and 
Lyons  v.  Bradley,  168  Ala.  505.  Complainant  can 
maintain  a  bill  against  a  co-executor. — 17  A.  &  E.  Enc. 
of  Law,  632.  Counsel  discuss  the  proper  construction 
of  the  will  and  cite  some  authorities  to  show  that  the 
court  should  construe  it  on  this  appeal,  but  in  view 
of  the  opinion  it  is  not  deemed  necessary  to  set  them 
out. 

MAYFIELD,  J.— The  bill  in  this  case  is  filed  by  an 
executrix  to  remove  the  settlement  and  administration 
of  the  estate  of  her  testator  from  the  probate  to  the 
chancery  court.  The  special  ground  alleged  for  the 
removal  is  to  obtain  the  aid  and  assistance  of  the  chan- 
cery court  in  the  construction  of  the  will,  and  in  the 
administration  of  the  trusts  necessary  to  a  proper  set- 
tlement of  the  estate.  The  respondents,  some  of  whom 
are  co-executors  and  devisees,  demurred  to  the  bill, 
which  demurrer  was  overruled.  The  bill  was  subse- 
quently amended,  however,  and  the  demurrer  was  in- 
terposed to  the  amended  bill.  An  answer  was  also 
filed,  which  was  made  a  cross-bill,  and  to  this  answer 
and  cross-bill  demurrers  were  interposed. 
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The  eauh:e  was  Kubmitted  to  the  chancellor  on  de- 
iiiuiTers  only  to  the  amended  bill  and  to  the  cross-bill; 
and  from  the  interlocutory  decree  overruling  the  de- 
murrers the  respondents  prosecute  tliis  appeal.  Of 
course,  respondents  cannot  and  do  not  complain  of  the 
overruling  of  the  demurrer  to  the  cross-bill. 

It  is  earnestly  insisted  on  this  appeal  by  both  appel- 
lants and  appellee  that  we  should  so  far  construe  the 
will  in  (juestion  as  to  determine  whether  certain  clauses 
therein  are  valid  or  void.  We  cannot  accede  to  the  cor- 
rectness of  this  proposition.  Our  jurisditcion  in  this 
instance  is  appellate  only,  for  the  purpose  of  reviewing 
the  correctness  of  the  interlocutory  decree  of  the  chan- 
cellor from  which  the  appeal  is  taken.  The  chancellor 
has  not  yet  passed  upon  the  merits  of  the  case;  nor 
can  we  act  on  this  appeal  further  than  to  affirm  or  over- 
rule the  decree  rendered  by  him.  If  we  affirm  the 
<leciee  of  the  chancellor  overruling  the  demurrer,  then 
the  case  will  proceed  on  its  merits  and  the  chancellor 
will  have  to  construe  the  will;  and  on  an  appeal  from 
a  decree  construing  the  will,  or  settling  the  rights  of 
the  parties  thereunder,  we  could  review  such  decree, 
and,  if  necessary,  construe  the  will.  Hut  we  cannot 
construe  the  will  on  this  special  appeal,  and  any  at- 
tempt to  do  so  would  not  be  binding  on  us  nor  the 
parties.  The  demuirers  to  the  amended  bill,  at  most, 
merely  tested  the  sufficiency  of  the  averments  of  the 
bill  as  amend(»fl.  The  chancellor  decree  1  only  that  the 
demurrer  was  not  well  taken,  and  that  it  was  over- 
ruled. We  fully  concur  with  the  chaiicellnr,  and  mu<t 
therefore  affirm  his  decree. 

The  chancellor  on  that  hearing  was  not  authorized 
nor  called  upon  to  construe  the  will,  but  only  to  con- 
strue the  bill.  The  main,  if  not  the  sole,  equity  of  the 
I  bill,  was  to  obtain  a  construction  of  the  will  bv  the 
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cliani-ellor.  This  he  cannot  do  until  he  acquires  juris- 
diction  only  by  the  filing  of  a  bill  sufficient  to  confer 
it.  The  only  decree  so  far  rendered  was  one  which,  in 
effect,  held  that  the  bill  filed  was  sufficient  to  confer 
jurisdiction  to  remove  the  settlement  and  proceedings 
from  the  probate  to  the  chancery  court.  Until  the  pro- 
ceedings aie  so  removed,  or,  at  least,  are  by  a  proper 
decree  or  order  authorized  to  be  removed,  the  chan- 
cellor has  no  authority  to  construe  the  will  nor  to  au- 
thorize any  proceedings  in  the  administration  of  the 
estate.  The  mere  filing  of  the  bill  does  not  remove  the 
proceedings  from  the  probate  to  the  chancery  court. 
The  bill,  if  sufficient,  merely  authorizes  the  chancellor 
to  order  or  decree  the  removal;  and,  until  he  does  so 
order  or  decree,  the  matter  is  still  in  the  probate  court, 
and  not  in  the  chancery  court.  Thus  far,  in  this  case, 
tluM'e  has  l)een  no  order  or  decree  of  removal  of  the 
administration  from  the  probate  to  the  chancery  court, 
and,  until  such  removal  order  or  decree  is  had,  the 
chancellor  cannot  construe  the  will  except  in  so  far  as 
it  may  Im»  necessary  to  pass  upon  the  equity  or  the  suf- 
ficiency of  the  bill.  To  this  extent,  and  for  this  pur- 
pose only,  we  will  construe  the  will  on  this  appeal. 

In  nearly  all  equity  cases  a  preliminary  inquiry  i« 
first  to  be  made:  Has  the  court  jurisdicticm?  Is  the 
bill  or  petition  sufficient  to  authorize  equitable  inter- 
position and  relief?  The  interposition  of  cliancery  is 
extraordinary,  and  can  be  obtained  only  when  the  ordi- 
nary tribunals  are  inadequate  to  full  and  complete 
relief. 

In  the  case  before  us  the  complaint  sets  out  the  will , 
or  parts  thereof,  and  alleges  that  parts  of  the  will  are  ' 
involved,  complicated,  and  that  complainant  is  advised  - 
that  parts  thereof  are  void,  and  that  for  this  reason  she 
seeks  the  advice  of  the  chancery  ctmrt  as  to  the  proper 


Digitized  by  VjOOQIC 


€72  SUPREME  COURT  [VoL 

[Ashurot,  et  al.  v.  Asburst] 

construction  of  the  will,  and  to  the  end  that  she  may 
properly  administer  the  trust  imposed  on  her.  As  was 
said  by  this  court,  in  the  early  case  of  Trotter  v. 
Blocker,  6  Port.  269,  290 :  "Applications  of  this  kind 
are  neither  novel  nor  unusual.  It  is  the  peculiar  office 
of  chancery  to  compel  the  performance  of  trusts,  where 
trustees  are  either  perverse  or  negligent.  So,  on  the 
other  hand,  it  will  assist  and  protect  trustees,  in  the 
performance  of  trusts,  whenever  they  seek  the  aid  and 
direction  of  the  court,  as  to  the  establishment,  manage- 
ment, or  execution  of  them.  This  case  comes  clearly 
within  the  principle  here  stated.  The  bequests  of  the 
will  are  trusts  imposed  upon  the  executor  or  adminis- 
trator, cum  testamento  annexo,  and  whether  they  are 
valid,  and  how  to  be  performed,  are  questions  on  which 
the  aid  of  the  court  is  asked."  In  Lake  View  Co.  v. 
Ifannon,  93  Ala.  88,  89,  9  South.  539,  Stone,  C.  J., 
quotes  the  rule  as  follows:  "In  2  Pom.  Eq.  §  1064,  it 
is  said :  *  Whenever  there  is  any  bona  fide  doubt  as  to 
the  true  meaning  and  intent  of  provisions  of  the  instru- 
ment creating  the  trust,  or  as  to  the  particular  course 
which  he  ought  to  pursue,  the  trustee  is  always  en- 
tit  1(m1  to  maintain  a  suit  in  equity,  at  the  expense  of 
the  trust  estate,  and  obtain  a  judicial  construction  of 
the  instniiiient,  and  directions  as  to  his  own  conduct. — 
1  Pom.  Eq.  §  352  and  note;  3  Id.  §  1156;  2  Sto.  Eq.  Ju. 
55  10()5  et  se(|.  In  Bowers  r.  Smith,  10  Paige  (N.  Y.) 
193,  Chancellor  Walworth  employed  this  language: 
*But  I  am  not  aware  of  any  case  in  which  an  heir  at 
law  of  a  testator,  or  a  devisee,  who  claims  a  mere  legal 
estate  in  the  real  property,  where  there  was  no  trust, 
has  been  allowed  to  come  into  a  court  of  equity  for  the 
mere  purpose  of  obtaining  a  judicial  construction  of 
the  provisions  of  the  will.  On  the  contrary,  the  decision 
of  such  legal  questions  belongs  exclusively  to  the  courts 
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of  law,  except  Avhere  they  arise  iDcidentally  in  this  court 
in  the  exercise  of  its  legitimate  powers,  or  where  the 
court  has  obtained  jurisdiction  of  the  case  for  some 
other  purpose/  In  Bailey  v.  Briggs,  56  N.  Y.  407,  the 
court,  Folger,  J.,  delivering  the  opinion,  said:  "It  is 
when  the  court  is  moved  in  behalf  of  an  executor,  trus- 
tee, or  cestui  que  trust,  and  to  secure  a  correct  admin- 
istration of  the  power  conferred  by  a  will,  that  juris- 
diction is  had  to  give  a  construction  to  a  doubtful  or 
disputed  clause  in  a  will.'  "  Bills  for  this  purpose  have 
often  been  entertained,  to  the  sole  end  of  construing 
certain  items  of  wills.  Such  bill  was  that  in  the  case  of 
Tompkins  i\  Troy.  130  Ala.  555,  30  South.  512.  What 
was  said  by  Stone,  C  J.,  in  the  case  of  Carroll  v.  Rich- 
ard hou,  87  Ala.  605,  610,  6  South.  343  (a  case  much 
like  this,  and  an  appeal  from  a  decree  on  demurrer), 
is,  we  think,  conclusive  of  the  correctness  of  our  hold- 
ing in  this  case.  It  is  there  said:  "We  hold  that  this 
bill,  in  each  of  its  aspects,  contains  equity.  The  will 
itself,  including  the  codicil,  presents  several  questions 
of  disputable  solution,  on  which  different  legal  minds 
might  well  differ.  And  it  is  shown  that  Mrs.  Rothen- 
hoffer  and  Carroll  differ  in  the  interpretation  of  the 
will  in  the  assertion  of  the  interests  they  severally  claim 
thereunder.  And  the  question  may  arise  whether  the 
codicil  does  not  create  a  precatory  trust  in  favor  of 
Mrs.  Kelly  and  Mrs.  Carroll  ^  and,  on  the  other  hand, 
Avhether  the  language  is  not  too  uncetrain  to  authorize 
relief.— ./a/<c«  v.  M( Phillips,  82  Ala.  102,  2  South.  468; 
3  Pom.  Eq.  §§  1156,  1157;  McRec  v.  Means,  34  Ala. 
349;  Hollingstcorth  v,  Uollingsicorth,  65  Ala.  321; 
Cowles  V,  Pollard,  51  Ala.  445.  It  is  not  our  intention 
to  express  or  intimate  any  opinion  as  to  the  proper 
interpretation  of  any  clause  of  the  will.  The  question 
of  rightful  interpretation,  of  rightful  directions,  is  not 
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before  us.  The  chancellor  has  declared  no  interpreta- 
tion, and  has  given  no  directions.  He  has  simply  de- 
cided that  the  bill  makes  a  case  calling  for  interpreta- 
tion and  direction,  and  from  that  decretal  order  the 
present  appeal  is  prosecuted.  There  Is  no  error  in  his 
rulings." 

We  conclude  that  the  chancellor  correctly  overruled 
the  demurrer  to  the  amended  bill;  and  that,  for  the 
reasons  before  assigned,-  the  bill  contains  equity. 

Affirmed.  All  the  Justices  concur,  save  Dowdbll, 
C.  J.,  not  sitting. 
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.     Sloss-S.  S.  &  I.  Co.  V.  Smith,  260. 
Duy  V.  Ala.  W.  Ry.  Co.,  It^. 

ADVERSE  POSSESSION. 
See  Ejectment;  Boundaries. 

Adverse  Possession;  Character;  Evidence. — The  submission  to 
arbitration  of  a  disputed  strip,  although  no  certificate  of  award  has 
ever  been  made,  when  executed  by  an  actual  survey.  Is  also  corn- 
competent  as  bearing  on  the  location  of  the  true  boundary. — Cooper 
V,  Slaughter,  211. 

Same;  Disputed  Boundary. — Where  two  adjoining  landowners 
claim  to  a  certain  line,  believing  it  to  be  the  true  boundary  line,  and 
intending  to  claim  only  to  the  true  line,  and  it  afterwards  devel- 
oped that  the  line  to  which  they  claimed  is  not  the  true  line,  their 
holding  cannot  be  said  to  be  adverse. — /&.  211. 

Same;  Actual  Possession ;  Instruction. — Where  the  action  was 
for  trespass  Involving  a  disputed  boundary  line,  and  defendant  by 
plea  set  up  adverse  possession  and  ownership,  and  it  was  admitted 
by  the  parties  In  open  court  that  defendants  were  the  owners  of 
section  45,  and  that  plaintiff  was  the  owner  of  section  46,  a  charge 
asserting  that  if  the  disputed  strip  was  in  section  46.  the  jury 
could  not  find  defendant  to  have  been  In  adverse  possession  unless 
such  possession  was  actual,  was  proper,  since  the  plea  of  owner- 
ship to  section  46  was  refuted  by  the  admission  of  defendant's 
ownership  of  section  45.  and  it  was  incumbent  on  defendants  to 
prove  their  plea  of  adverse  possession. — lb.  211. 

Adverse  Possesion;  Deed;  Color  of  Title. — It  is  not  necessary 
that  a  deed  be  sufficient  to  jiass  title  in  order  to  render  it  admissible 
as  color  of  title;  hence,  it  was  not  error  to  admit  as  color  of  title, 
a  deed  recorded  in  this  state,  but  executed  In  another  state  before 
,  a  notary  iniblic  who  did  not  attach  the  notarial  seal. — McUride  v. 
Lowe,  408. 

Same. — It  Is  not  necessary  to  show  that  the  purportetl  gi'antor 
was  in  possession  of  the  land  to  render  a  deed  admissible  as  color 
of  title.— /&.  408. 
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Same;  Evidence. — Where  the  record  of  a  deed  was  in  eyidence 
as  color  of  title,  it  was  competent  for  a  witness  to  testify  that  he 
went  into  possession  of  the  land  thereunder. — /6.  408. 

Same. — The  fact  that  a  defendant  showed  a  witness  a  deed  and 
stated  that  he  was  In  possession  of  the  land  embraced,  was  not 
sufTicient  to  prove  that  the  person  was  In  adverse,  notorious,  op»i 
IXNwessiou. — lb.  408. 

Same;  Tax  Deed;  Sufficiency . — A  deed  which  does  not  describe 
land  is  not  even  color  of  title,  and  hence,  a  tax  deed  whose  descrip- 
tion is  insufficient  is  not  admissible  as  evidence  of  title  in  eject- 
ment.—/6.  408. 

Adverse  Possession;  Color  of  Title;  Ambiguous  Deed. — Where 
one  holds  laud  adversely,  claiming  under  a  paper  title  which  indif- 
ferently describes  the  laud  claimed  or  other  laud,  the  deed  is  admis- 
sible to  show  color  of  title,  whether  the  ambiguity  is  patent  or 
latent,  for  iMissesslou  thereunder  should  put  the  true  owner  on  in- 
quiry.— Brannan   r.  Henry,  454. 

Same;  Hostility;  Evidence. — In  connection  with  visible  acts  of 
ownership  done  on  the  premises,  the  payment  of  taxes  upon  land  is 
evidential  for  the  purpose  of  showing  ownership  and  the  extent  of 
lH)Hsesion. — lb.  454. 

Same. — Since  the  substantive  fact  of  payment,  and  not  the 
pr<H)f  of  receipts.  Is  the  matter  sought  to  be  shown  in  evidence,  one 
holding  lard  adversely  may  prove  payment  of  taxes  without  produc- 
ing the  rei*eipt8. — lb.  454. 

Same. — I*ayment  of  taxes  on  land  is  only  evidence  tending,  in 
connection  with  other  matters,  to  show  adverse  possession,  and  can- 
not alone  establish  the  adverse  holding. — lb.  454. 

Same;  Evidence. — The  evidence  examined  and  held  insufficient 
to  show  defendant's  prescriptive  title  by  adverse  possession. — 76.  454. 

Same;  Color  of  Title;  Effect.— Co\or  of  title  in  itself  is  not 
evidence  of  adverse  iwssession,  but  it  requires  evidence  of  visible 
acts  of  ownership,  and  can  only  draw  and  impart  to  the  whole 
tract  the  same  claim  and  character  of  possession  which  is  impressed 
on  that  actually  possessed. — lb.  454. 

ALTKItATIOX  OF  INSTUI'MENTS. 

Alteration  of  Instruments;  Filling  Blanks;  Guaranty. — Where 
a  guarantor  signed  a  contract  guaranteeing  the  payment  of  an  in- 
dclitcdress  contracted  with  a  certain  firm,  and  a  space  was  left 
for  the  insertion  of  the  name  of  such  firm,  which  was  then  not 
exactly  known,  the  subsequent  insertion,  by  the  creditor,  of  the  firm 
name  as  Intended  was  not  a  material  alteration  of  the  contract — 
Shotrs  v.  Steincr,  ct  al,  363. 

AMENDMENT. 
See  IMeadings,  §  4. 

ANCIENT    DOCUMENTS. 
See  Evidence,  §  9. 

AI»IM:AL  AND  ERROR. 
1.  Harmless  Error. 

(a)     Evidence. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  a  ques- 
tion is  asked  the  witness  and  objected  to,  but  is  not  answered,  the 
defendant  has  no  cause  of  complaint. — Adams  v.  The  State,  8. 

Appeal  and  Error;  Harmless  Error;  JSvldence.— Where  the 
value  of  the  stock  at  the  point  of  final  destination  was  greater  than 
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at  an  luteriuediate  iwint,  where  the  conversion  occurred,  if  at  all, 
the  adiuissimi  of  evidence  as  to  the  value  at  such  point  was  preju- 
dicial, especially  where  it  appeared  that  the  value  at  destination 
was  hijrher  than  at  the  intermediate  point,  or  the  original  point  of 
shiiunent. --Ko.   /?//.  Co.   r.   WaUacc,  72. 

Same;  Harmless  Error;  Evidence. — Where  the  action  was  for 
injury  to  plaintiff  hy  his  mule  being  frightened  by  defendant's  loco- 
motive, the  defendant  was  not  prejudiced  by  the  admission  of  evi- 
dence that  the  mule  was  ordinarily  gentle;  the  presumption  being 
that  the  fact  that  the  animal  frightened  was  one  of  ordinary  gentle- 
ness was  an  essential  factor  to  the  solution  of  the  question  of  negli- 
gence.—.4/0.  C.  C.  d  I.  Co.  V.  Cowden,  108. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Overruling  a 
valid  objection  to  a  question  not  answered  by  a  witness  or  answered 
favoral  ly  to  the  party  objecting,  is  not  prejudicial  error. — Cooper  r. 
Slaughter,  211. 

Sawe. — Where  there  was  an  apimrently  binding  agreement  in 
evidence  and  one  of  the  surveyors  had  alrejidy  testified  a  map  made 
or  purporting  to  have  been  made  by  two  surveyors  chosen  under 
said  agreement  was  properly  admitted  over  the  objection  that  it  was 
i^ot  made  under  an  agreement  1  inding  on  the  party  objecting,  al- 
though it  added  nothing  to  the  testimony  of  the  surveyor. — Ih.  211. 

Same:  Eviflenec. — It  is  hnrmlcFS  error  to  i)prmit  the  intro- 
duction of  evidence  innnaterlal  to  the  issues,  as  a  general  rule. 
—,Sffuth.  C.  (>.  Co.  r.  Harris,  .T23. 

Same. — Where  the  witness  answers  that  he  did  rot  know,  any 
error  in  permitlin*?  the  question  was  harmless. — Ih.  323. 

Appeal  and  Error;  Harmless  Error:  Evidence. — Since  by  the 
express  provision  of  Acts  1911,  p.  102,  the  patent  to  swamp  lands 
executed  by  the  Governor  by  his  secretary  on  February  20,  1872, 
constitutes  prima  facie  evidence  of  title,  certified  copies  of  entries 
in  the  books  kept  by  the  state  treasury  to  sliow  payments  of  the 
price  of  land  in  question  by  the  patentee,  were  not  prejudicial  to 
plaintiff,  as  plaintiff  did  not  rely  on  defendant's  inability  to  prove 
payment  of  the  purchase  price  of  the  lands  to  the  state,  and  the  state 
having  the  power  to  validate  the  patent  upon  any  consideration 
deemed  by  it  to  be  proj)er. — Hrue  v.  McMiUan,  4H». 

Appeal  and  Erorr;  Harmless  Error:  Evidence. — Where  the 
capacity  of  plaintiff  was  otherwise  shown  by  uncontroverted  evi- 
dence. It  is  not  prejudicial  error  to  admit  proceedings  and  a  void 
order  of  a  register  in  chancery  appointing  such  plaintiffs  as  trustees, 
the  action  being  ejectment  by  such  trustees  as  plaintiffs. — Bushee 
V.  Thomas,  423. 

Appeal  and  Error;  Harmless  Error:  Evidence. — It  was  harm- 
less error  to  permit  the  introduction  in  evidence  of  the  record  of  a 
mortgage  where  it  was  an  exact  duplicate  of  the  original  which  was 
also  in  evidence. — Mills  r.  Hudmon  d  Co.,  448. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  the  evi- 
dence of  adverse  possession  was  Insufficient  to  establish  a  defend- 
ant's right  to  any  part  of  the  land,  the  improper  exclusion  of  a 
deed  offered  by  him  to  show  his  color  of  title  was  harmless. — Bran- 
nun  V.  Henry,  454. 

(b)     Pleading. 

Same;  Harmless  Error;  Pleading. — Where  the  defendant  filed 
another  plea  under  which  it  had  the  full  benefit  of  the  defense  set 
forth  in  a   plea   to  which   demurrer   was  sustahied,   any   error  in 
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sustaining   sudi    demurrer    was    linruiless. — Biniiingham    llii.,   L.    d 

/'.  Co.  V.  JiHHh,  49. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  defend- 
ant got  the  benefit,  under  other  pleas,  of  the  facts  alleged  lu  the 
plea  to  which  demurrer  was  sustained,  the  sustaining  of  such  de- 
nnirrer  wns  harmless. — South.  C.  O.  Co.  v.  Harris,  323. 

Appeal  and  Error;  Harmless  Erorr;  Pleading. — Where  the  plea 
could  not  have  leen  amended  without  introducing  matter  wholly 
foreign  to  it  as  framed,  so  as  to  meet  the  counts  to  which  it  was 
filed,  any  error  In  sustaining  a  demurrer  which  did  not  specify  the 
inaptne^s  of  the  plea  as  an  answer  to  the  complaint  was  harmless. 
— Monlgomerp  Co.   r.  Prueit,  391. 

Same. — A  plea  setting  up  non-iierformance  as  an  answer  to 
counts  to  which  the  general  denial  was  also  filed,  was  u  niecessary 
as  the  general  denial  placed  on  the  plaintiff  the  burden  of  provhig 
I)erformance  of  all  obligation  resting  on  him  under  the  agreement 
and  also  permitted  defendant  to  show  non-performance,  and  hence, 
it  was  not  error  to  sustain  demurrer  to  such  plea. — Ih.  391. 

Same. — Where  a  defendant  appeals  and  assigns  as  error,  the 
sustaining  of  a  demurrer  to  a  special  plea,  the  burden  Is  on  him  to 
show  that  he  was  denied  the  benefit  of  the  matters  set  up  in  such 
plea  in  order  to  work  a  reversal,  and  hence  the  record  need 
not  aflPirmatlvely  show  that  defendant  actually  received  the  benefit 
under  the  general  denial  of  the  matters  specially  pleaded. — /ft.  391. 

(c)     Instructions. 

Same;  Harmless  Error;  Instruction. — Where  the  parties  by 
admission  in  oi^en  court  limited  the  issues  to  the  question  of  title, 
a  charge  relating  only  to  the  question  of  possession  was  harmless, 
if  erroneous,  especially  where  the  jury,  by  their  verdict  disregarded 
the  connnon  law  action. — Cooper  v.  Slaughter,  211. 

Same. — Where  the  party  complaining  of  the  obstruction  did 
not  ask  an  explanatory  charge,  it  is  not  error  to  reversal  to  give 
a  charge  which  is  not  erroneous  if  construed  In  a  certain  way,  al- 
though it  might  be  erroneous  if  construed  in  another  way. — lb. 
211. 

Same;  Instructions. — It  is  not  reversible  error  to  give  abstract 
Instructions  unless  it  clearly  appears  that  the  giving  of  the  same 
was  prejudicial. — Bushce  v.  Thomas,  423. 

Appeal  and  Error;  Harmless  Error;  Instruction. — Where  the 
Instructions  are  conflicting,  and  on  appeal,  the  court  cannot  know 
which  of  the  Instructions  the  jury  followed,  the  erroneous  contra- 
diction amounts  to  prejudicial  error. — Christopher  v.  Curtis-A.  L. 
Co.,  484. 

2.  Preparation  and  Filing  of  Transcript. 

Appeal  and  Error;  Transcript. — It  is  suggested  by  the  court 
that  red  ink  should  not  be  used  in  the  preparation  of  transcript 
although  It  may  he  said  to  have  a  certain  element  of  barbaric  beauty 
and  notwithstanding  the  transcript  is  prepared  in  a  murder  case. — 
Hohvrson  r.  The  State,  15. 

Appeal  and  Error;  Filing  Transcript;  Delay;  Dismissal. — Where 
an  appeal  was  taken  September  10,  1910,  and  the  transcript  was  not 
filed  until  November  21,  1911,  after  the  adjournment  of  the  1910-11 
term  of  the  Supreme  Court,  there  was  such  a  delay  in  filing  the  tran- 
script as  will  work  a  dismissal  of  a  cause  on  motion  of  appellee 
filed  the  first  day  it  could  be  considered,  notwithstanding  that  since 
the  submission  an  affidavit  was  filed  averring  that  the  transcript 
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was  not  received  from  the  clerk  until  after  the  adjournment  of 

such  term  of  the  Supreme  Court. — Nahora  v.  Brown,  314. 

Bame;  Excuse. — An  affidavit  seeking  to  excuse  delay  in  filing 
the  transcript  in  this  court  should  be  filed  before  the  submission  of 
the  cause. — lb.  314. 

Appeal  and  Error;  Dismissal;  Grounds. — Where  the  transcript 
was  filed  during  the  term  to  which  it  was  by  law  returnable,  it  will 
not  be  dismissed  because  not  filed  in  time,  in  the  absence  of  a  motion 
to  that  erd. — Loir  cry  v.  Petree,  559. 

3.  Review. 

(a)  Wrong  Ground. 

Appeal  and  Enor;  Review;  Wrong  Grounds. — Where  a  plea 
was  framed  in  the  alternative,  one  alternative  stating  no  defense, 
a  point  not  taken  by  the  demurrer,  and  the  demurrer  was  sus- 
tained erroneously  for  the  sole  reason  that  it  stated  a  conclusion, 
the  defect  of  a  bad  alternative  which  was  not  relied  upon  cannot 
be  taken  to  sustain  the  ruling  thereon. — Birmingham  Ry.,  L.  d  P. 
Co.  V.  Bwih,  49. 

(b)  Pleading. 

Appeal  and  Error;  Review;  Pleadings. — Where  there  was  no 
demurrer  to  the  complaint  for  failure  to  allege  that  the  mule  was 
of  ordinary  gentleness,  such  objection  will  not  be  considered  on 
api>eal.-~i4Io.  C.  C.  d  I.  Co.  v.  Cowden,  108. 

(c)  Objections  Below. 

Same;  Review. — Objections  not  taken  in  the  court  below  can 
not  be  considered  on  appeal. — Cooper  v.  Slaughter,  211. 

Appeal  and  Error;  Objection  Below;  Necessity. — An  objection 
that  evidence  was  a  mere  opinion  or  conclusion  cannot  be  first  as- 
serted on  appeal  where  the  objection  below  was  upon  another 
ground. — Abingdon  Mills  v.  Qrogan,  247. 

Same;  Presentation  Below. — Appellees  cannot  for  the  first  time 
on  appeal  object  to  a  supersedeas  bond  defective  in  such  particu- 
lars, but  not  rendered  wholly  ineffectual  thereby,  and  hence,  such 
defects  is  not  grounds  for  dismissal  of  the  appeal,  especially  in 
view  of  the  provisions  of  sections  2885-6,  Code  1907. — Birmingham 
T.  d  8.  Co.  V.  Currih  et  al  373. 

Same. — Only  those  grounds  of  objections  to  pleas  which  were 
taken  by  demurrer  in  the  trial  court  and  renewed  in  the  appellate 
court  will  be  considered  on  appeal. — lb.  373. 

Appeal  and  Error;  Review;  Presentation  in  the  Court  Below. — 
Where  information  in  the  nature  of  quo  warranto  was  to  test  the 
right  of  the  probate  Judge  to  exercise  the  duties  of  a  county  Judge 
and  alleged  that  there  was  a  county  court,  that  it  was  a  court  of 
record  and  that  the  probate  Judge  was  ineligible  to  discharge  the 
functions  of  that  office,  and  the  information  was  dismissed  upon 
the  sustaining  of  a  demurrer  thereto,  the  sufficiency  of  the  informa- 
tion was  the  only  question  presented  for  review;  the  question  of 
the  constitutionality  of  the  Local  Act  creating  the  county  court 
could  not  be  reviewed,  as  it  was  not  raised  in  the  court  below,  and 
could  not  be  raised  on  appeal. — State  ex  rel  Vandirrr  r.  Burke, 
561. 

(d)  Presumptions. 

Same;  Review;  Presumption. — Where  the  demurrers  which 
were  sustained  by  the  trial  court  are  not  set  out  in  the  record,  it 
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will  be  presumed  ou  appeal  that  they  properly  stated  a  valid  objec- 

tiou  to  the  pleading,  if  any  existed. — Richardson  v,  Mertins,  309. 

Appeal  and  Error;  Review;  Bill  of  Exceptions, — Where  the 
bill  of  exceptions  does  not  purport  to  set  out  all  or  substantially  all 
of  the  evidence,  the  giving  of  the  affirmative  charge  was  not  shown 
to  be  error,  the  presumption  being  indulged  that  evidence  was  intro- 
duced by  the  party  in  whose  favor  the  verdict  was  directe<l.  not 
in  conflict  with  the  evidence  for  the  other  partj\  justifying  the 
action  of  the  court. — Heard  r.  DuBose,  411. 

(e)     Seimrate  Assignments. 

Appeal  and  Error;  Review;  Separate  Assignment. — Where  there 
is  a  severance  in  the  assignment  of  error  and  error  is  seimrately 
assigned  by  tliose  apijellants  prejudiced  by  the  decree  complained  of, 
the  decree  will  not  be  alTirnied  merely  because  some  of  the  appel- 
lants are  not  i>rejudice(l  tlierel>y. — Farr  r.  Vhambless,  ♦>59. 

Same;  Quef<tiotts  Rerieicahle. — Where  the  appeal  is  from 
the  overruling  of  the  demurrer  to  a  bill  to  remove  the  admin- 
istration of  an  estate  from  the  probate  to  the  chancery  court  for 
the  pnrpoFe  of  construing  a  will  and  administering  the  trust  therein 
provided  for,  the  will  cannot  be  construed,  the  only  question  for 
review  being  tlie  propriety  of  the  action  of  the  lower  court  in  over- 
ruling the  denuuTcr;  the  jurisdiction  of  this  court  being  wholly  ap- 
pellate and  tbe  chancellor  being  unable  to  construe  the  will  until 
he  had  acrpiired  jurisdirtion.  which  was  not  given  by  the  mere  filing 
of  Ihe  h\\\.—Ashnrst  r.  Ashurst,  607. 

4.  Record. 

(a)     Questions  Tresented  by. 

Appeal  and  Error;  Reeord ;  Questions  Presented. — Where  the 
count  on  which  the  case  was  tried  is  not  disclosed  by  the  record, 
this  court  cannot  review  the  rulings  of  the  trial  court  upon  evidence 
and  instructions  relative  to  such  coinit. — Riee  v.  So.  /?//.  Co.,  09. 

.").  As^l^nnIcnt  and  Waivers  of. 

Appeal  and  Error;  Review;  Wairer. — The  mere  assertion  that 
the  demurrer  was  improi)erly  overruled  Is  not  such  an  argument 
on  the  assignmeni  of  error  to  the  overruling  of  the  demurrer  as  will 
prevent  a   waiver  of  tlie  assignment. — Richardson   v.  Merlins,  3()0. 

Appeal  and  Error;  Joint  As.Hif/nment ;  Review. — I'nless  sustain- 
able on  all  gronuds.  a  joint  assignment  of  error  will  be  overrnletl. — 
(Continental  (\  Vo.  r.  Oghnrn,  .S."»7. 

Same;  Assignment;  Waiver. — The  failure  to  argue  or  insist 
upon  refused  charges  Is  a  waiver  of  such  assl«;nnjent  t»f  error. — 
Hu.^h(  e,  et  al.  v.  Thomas^  42'{. 

oMj.  Who  May  Allege. 

Appeal  and  Evvov;  Who  Mag  Allefie. — Where  a  resj>ondent  de- 
murs to  an  original  bill  and  fi)es  a  cross  bill  to  which  demurrers  are 
interposed,  such  respondent  cannot  on  an  appeal  from  a  decree  over- 
ruling loth  demurrers  complain  of  the  overruling  of  the  dennuTers 
to  his  cross  Mil. — Ashurst  r.  Ashurst,  (JOT. 

(J.  IMea—Kfl'ect  of  Evidence. 

Same;  Plea;  Effect  of  Evidence. — The  conrt  on  appeal  cannot 
look  to  a  plea  in  determining  the  correctness  of  the  action  of  the 
trial  court  on  the  evidence,  where  such  plea  was  not  filed  until 
after  such  evidence  had  been  oflfere<l  and  rejeited. — South.  C.  ().  Co. 
V.  Harris,  323. 
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7.  Judgment  to  Support. 

Appeal  and  Error;  Judgment  to  Support;  Continuance. — A  party 
Is  not  entitled  to  accept  a  continuance  and  reject  the  terms  im- 
posed by  the  court,  and  the  imiiositlon  of  costs  as  a  condition  to 
granting?  a  continuance  is  within  the  irrevisaMe  discretion  of  the 
trial  court,  hei]ce.  the  order  and  judgment  imposing  costs  as  a  con- 
dition to  a  continuance  will  r.ot  supimrt  an  api>ejil  — McLauf/hUn  r. 
Beyers,  544. 

AH(n  MEXT  OV  COUNSEL. 
See  Trial,  §  4. 

ARREST. 

See  Homicide,  §  3. 

Arn-st;  Warrant;  Authority. — Where  two  olTlcers  are  acting  to- 
gether in  attempting  to  make  an  arrest,  and  the  warrant  is  In  the 
possession  of  one  of  them,  it  is  a  Justification  for  both,  and  the 
act  of  one  of  the  officers,  who  does  not  have  the  warrant  in  posses- 
sion in  going  Into  the  house  of  defendant  to  arrest  him  while  the 
oflficer  with  the  warrant  stands  nearby,  is  Justified  by  the  warrant ; 
such  officer  must,  however,  inform  accused  of  his  authority  and 
produce  the  w^arrant  before  making  the  arrest  if  the  w^arrant  is 
demanded.     (Sec.  02r.8,  Code  1007.)— Af/«m.<?  r.  The  .Sf^o/e,  8. 

BAIL. 

Bail;  Right  of  Accused  to. — Where  defendants  were  indicted 
for  murder  in  the  first  degree,  tried  under  said  indictment  and  con- 
victed of  murder  in  the  second  degree,  this  was  an  acquittal  of  the 
higher  offense,  and  entitled  defendant  to  admission  to  bail. — Ex 
parte  Spivcg,  43. 

BILLS   OF   EXCEPTIONS. 

1.  Signing  and  Withdrawing  Signature. 

Bill  of  Exceptions ;  Signing;  When  in  Fieri. — When  a  bill  of 
exceptions  is  presented  to  the  trial  Judge  within  90  days  after  the 
Judgment,  and  signed  by  him  within  90  days,  if  the  signing  is  in 
term  time,  the  bill  of  exceptions  Is  in  fieri  until  the  adjournment 
of  the  term ;  but,  like  other  parts  of  the  record,  it  cannot  be  altered 
or  modified  after  adjournment;  if  It  is  not  signed  in  term  time,  it 
remains  in  fieri  until  signed,  or  until  the  expiration  of  the  period 
for  signing  or  presenting  has  expired,  but  upon  being  signed  and 
filed,  it  becomes  a  part  of  the  record,  and  if  signed  after  the  ad- 
journment of  that  term  of  the' court.  It  is  no  longer  in  fieri,  and 
cannot  le  changed  or  modified  by  the  Judge. — Brings  r.  T.  C,  J.  d 
R.  R.  Co.,   130. 

Same;  Withdrairing  Signature. — Fnder  the  facts  in  this  case, 
it  is  held  that  the  action  of  the  court  in  withdrawing  Its  name  from 
the  bill  of  exceptions  was  subsequent  to  the  end  of  the  term  and 
subsequent  to  the  signing  and  filing  of  the  same  with  the  clerk, 
and  hence,  was  unauthorized  and  void. — /6.  130. 

Bill  of  Exceptions;  Signing;  Place. — ^The  judge  of  the  law  and 
equity  court  of  Mobile  had  authority  to  sign  a  bill  of  exceptions 
while  temporarily  outside  of  Mobile  county,  in  view  of  section  3300, 
Code  1907,  and  Acts  1907,  p.  502.— «r«c  r.  McMillan,  41(J. 

BILLS  OF  LADING. 
See  Carriers,  §  2. 
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Hills  and  Notes;  Bona  Fide  Purchaser. — A  purchaser  of  negoti- 
able paper,  In  due  course,  before  maturity,  without  notice  of  de- 
fects, for  value,  is  a  bona  fide  holder,  and  takes  such  paper  free 
from  defenses  available  between  the  original  parties. — BluthvnthaU 
ct  al.  V.  Columbia,  398. 

Same;  Illegal  Notes. — A  note  which  is  expressly  made  illegal 
and  void  by  statute  is  void  in  the  hands  of  even  otherwise  bona 
fide  holders  without  notice  of  Illegality ;  but  if  the  statute  merely, 
expressly  or  impliedly  makes  the  consideration  illegal,  the  note 
will  be  valid  in  the  hands  of  a  bona  fide  purchaser  without  notice:, 
though  the  burden  Is  upon  the  purchaser  to  show  that  he  is  a  bona 
fide  liolder.— /ft.  398. 

Samr.— Where  a  corporation  purchased  from  a  firm  composed 
of  persons  who  afterwards  became  stockholders  and  officers  of  the 
corporation,  a  negotiable  note  executed  by  a  municipality  for  liquors 
purchased  for  a  dispensary,  which  note  was  illegal  in  the  hands 
of  the  firm  because  executed  in  violation  of  the  dispensary  law,  the 
corporation  is  not  a  bona  fide  holder  without  notice,  knowledge  of 
the  partnera  being  imputed  to  the  coriwration. — /b.  398. 

BONA  FIDE  PURCHASER. 
See  Bills  and  Notes. 

BOUNDARIES. 

Boundaries;  Agreement;  Mutualitj/. — Where  plaintiff  testified 
to  the  authority  of  her  agent,  and  that  she  had  ratified  the  agree- 
ment, such  testimony  established  the  agreement  as  binding  on  her, 
and  the  mutual  promises  constituting  a  valuable  consideration,  it 
was  proper  to  admit  in  evidence  an  agreement  between  adjoining 
landowners,  signed  by  defendant  and  by.S  as  agent  for  plaintiff,  by 
which  the  parties  agreed  that  each  should  employ  a  surveyor  who 
should  jointly  locate  the  boundary  line,  and  that  they  should  abide 
by  the  line  so  established,  over  the  objection  by  defendant  that  it 
is  not  shown  to  be  binding  on  plaintiff  and  that  it  was  without 
consideration. — Cooper  v.  Slaughter,  211. 

Same;  Necessity  of  Writing. — ^The  common  law  submission  to 
arbitration  of  a  disputed  boundary  line  need  not  be  in  writing  and 
may  be  made  in  writing  by  an  agent,  having  only  verbal  authority. 
—lb.  211. 

Same;  Evidence. — In  an  action  involving  a  disputed  boundary 
It  was  not  error  to  permit  a  party  to  show  an  instance  in  which  her 
agent  objected  to  the  presence  on  the  disputed  strip  of  a  party  who 
had  purchased  from  the  opposite  party,  as  It  bore  on  the  question 
of  possession  and  control. — lb.  211. 

Same;  Maps. — It  was  competent  to  introduce  In  e\idence  maps 
made  jointly  by  two  surveyors  selected  by  the  parties  to  determine 
the  true  boundary  line,  since  apparently,  the  agreement  was  bind- 
ing, and  based  on  mutual  promises. — lb.  211. 

Same;  Agreement. — Where  the  action  involved  a  disputed  boun- 
dary line  and  there  was  evidence  of  an  agreement  apparently  bind- 
hig  on  both  parties  to  appoint  surveyors  and  abide  by  their  decision. 
It  was  not  error  to  charge  that  if  the  jury  believe  that  defendant 
made  an  agreement  with  plaintiff  to  have  the  line  ascertained  by 
a  survey,  the  jury  might  con.sider  the  agreement  in  connection  with 
tlie  other  evidence  in  the  case  to  determine  whether  or  not  defend- 
ant's iH>ssession  of  the  disputed  strip  had  been  adverse. — lb.  211. 
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Same;  Instructions. — A  charge  asserting  that  If  the  jury  le- 
Heved  that  a  boundary  Hue  was  in  dispute,  and  that  the  adjoining 
owners  caused  it  to  be  established  and  acquiesced  in  the  line  as 
estalillshed,  plaintiff  would  be  deemed  the  owner  of  all  lands  up  to 
such  line,  was  correct,  since  the  word  *'deenied"  is  equivalent  to 
the  word  "presumed"  and  the  word  "acquiesce"  not  necessarily 
meaning  only  momentary  acquiescence. — Ih.  211. 

BoundaHes;  Evidence;  Deeds. — Where  plaintiffs  in  ejectment 
relied  on  an  ancient  deed  as  evidence  of  title,  and  the  defendants 
attacked  the  deed  for  uncertainty  of  description,  and  a  witness 
tCFtified  that  he  had  lived  in  the  neighborhood  of  the  land  practi- 
cally all  of  his  life,  that  the  original  trustees  under  whom  the 
plaintiff  claimed  were  in  possession  of  the  tract  before  the  war,  and 
that  he  liad  seen  a  stake  at  the  northeast  comer  frequently  prior 
to  18(»0,  it  was  for  the  jury,  under  the  latitude  allowed  in  proof  of 
pju'ient  boundaries,  to  say  whether  or  not  this  stake  was  the  stake 
referred  to  in  the  deed. — Busbce  r.  Thomas,  423. 

Same;  Conflicting  Elements;  Quantitp,— Neither  weight  nor 
effect  will  be  given  a  description  of  a  deed  in  terms  of  quantity, 
except  for  the  purpose  of  relieving  some  otherwise  irremediable  am- 
biguity in  the  more  particular  description,  and  the  soeciflc  descrip- 
tion will  control  although  the  description  by  monument,  comers  and 
boundaries  contains  more  than  the  amount  specified  by  acres. — lb. 
423. 

CHAUACTEK. 
See  Evidence,  {  1. 

CHARITIES. 

Charities;  Trustees;  Capacity  to  Sue. — Where  the  trustees  of 
a  school  bring  ejectment  and  are  shown  by  the  minutes  of  the 
school  board  to  have  been  elected  as  such  according  to  the  terms  of 
the  deed  under  which  they  held,  that  they  were  serving  in  that 
capacity,  and  had  been  appointed  as  such  by  a  regular  and  valid 
order  of  a  register  in  chancery,  under  sections  6098,  6099,  Code  1907, 
they  were  sufficiently  qualified  to  iwing  such  suit  for  lands  conveyed 
as  a  charitable  donation  to  the  trustees  of  the  school. — Busbee  v. 
Thomas,  423. 

Same;  Election;  Collateral  Attack. — Although  the  election  of 
the  trustees  of  a  school  may  have  been  voidable  at  the  instance  of 
the  cestui  ques  trust  it  was  not  void,  and  hence,  could  not  be 
assailed  collaterially  by  attacking  the  capacity  of  such  trustees  in 
an  ejectment  suit  for  property  conveyed  in  trust  for  the  benefit  of 
the  school.— 76.  423. 

Same. — Although  the  election  of  the  trustees  under  a  deed  of 
land  for  the  maintenance  of  a  school  was  not  strictly  regular,  yet 
it  cannot  he  declared  void  so  as  to  incapacitate  such  trustees  to 
bring  ejectment  to  recover  the  trust  property,  where  there  was  no 
fraud,  and  the  election  had  remained  unquestioned  for  a  number  of 
years.— /&.  423. 

Same;  Appointment. — Where  the  appointment 'of  trustees  under 
a  deed  to  land  for  the  maintenance  of  a  school  is  neither  void  nor 
voidable  their  later  appointment  by  a  register  in  chancery  under 
statutory  regulation  was  void  for  want  of  jurisdiction,  for,  where 
the  creator  of  a  trust  has  provided  a  method  for  filling  vacancies, 
and  it  is  possible  to  so  fill  them,  no  other  method  is  applicable,  gen- 
eral provisions  of  law  notwithstanding. — lb.  423. 
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CHARGE  OF  COURT. 

For  limtnictloiis  in  particular  actions  and  crimes,  see  that  title, 
sub-title  "Instructions." 

1.  Reasonable  Doubt. 

Charge  of  Court;  Rvasonahic  Douht. — A  charge  asserting  that 
while  the  law  requires  the  guilt  of  a  defendant  to  be  proven  beyond 
a  reasopnble  doubt.  It  does  not  require  that  each  fact  which  may 
aid  the  jury  in  reaching  the  conclusion  of  guilt  shall  be  clearly 
proved,  but  that,  on  the  whole  evidence,  the  jury  must  be  able  to 
pronounce  guilt  beyond  a  reasonable  doubt;  and  that  the  state  is 
only  required  to  i)rove  guilt  beyond  a  reasonable  doubt;  and  that 
a  doubt  sufficient  to  acquit  must  be  actual  and  substantial  and 
not  a  mere  possibility  or  speculation,  was  a  proper  presentation 
of  the  law  of  reasonable  doubt. — Parris  v.  The  State,  1. 

Same;  Ueasonahle  Douht. — A  charge  asserting  that  where  there 
is  a  probability  of  defendant's  innocence,  the  jury  should  acquit 
him,  was  improi)erly  refused. — Adams  r.  State,  8. 

Same. — It  Is  i)roper  to  refuse  a  charge  asserting  that  where 
the  evidence  Is  evenly  balanced  the  jury  should  acquit  the  defend- 
ant.—//i.  8. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
if  one  single  fact  was  proved  to  the  satisfaction  of  the  jury,  which 
is  Inconsistent  with  the  guilt  of  defendant.  It  is  sufficient  to  raise 
a  rcasonnlile  doubt  requiring  acquittal  should  have  been  given. — 
Roher-Hon    v.    The    State,    15. 

2.  Singling  Out  Evidence. 

Same;  Singlitip  Out  Evidence. — Charges  which  single  out  or 
give  particular  emphasis  to  a  portion  of  the  evidence  may  be 
l)roperly  rofused. — Parris  r.  The  State,  1. 

Same;  Undue  Prominenee. — A  charge  asserting  that  the  jury 
should  consider  that  defendant  was  Interested  in  the  result  and 
that  if  he  was  convicted,  he  would  be  punished,  singled  out  for 
connnent  a  particular  matter  affecting  the  credibility  of  the  de- 
fendant as  a  witness,  and  was  improper. — Roherson  r.  State,  15. 

Charge  of  Court;  Undue  Prominence. — Although  a  charge  as- 
serts a  correct  principle  of  law  it  may  be  refused  If  it  gives  undue 
prominence  to  a  certain  portion  of  the  evidence. — Hanehen  r.  Brun- 
son,  23G. 

t\.  Form  of. 

Charge  of  Court;  Form. — Charges  which  are  elliptical,  argu- 
mentative or  unintelligible  are  properly  refused. — Parris  r.  The 
State,  1.. 

4.  Weight  of  Evidence. 

Charge  of  Court;  Weight  of  Testimong. — The  court  refused  to 
charge  that  if  the  state  witnesses  had  exhibited  prejudice  against 
accused  and  had  satisfied  the  jury  that  they  did  not  testify  truly  and 
were  not  worthy  of  belief,  the  jury  could  disregard  their  testimony. 
Held,  by  a  divided  court,  that  under  the  peculiar  circumstances  in 
this  case  that  the  charge  should  have  been  given,  and  that  its 
refusal  was  error  to  reversal. — Adams  r.  State,  8. 

4^2-  Purpose  of  Evidence. 

Charge  of  Court;  Purpose  of  Eridence. — Where  evidence  was 
admissible  for  a  certain  purpose  only,  a  charge  limiting  it  to  that 
purpose  should  have  been  given  on  request. — Bliam  T.  rf  8.  Co,  v. 
Curry,  373. 
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CHARGE  OP  COVRT— Continued. 
5.  CoiiBtruction. 

Charge  of  Court;  Instruction. — A  charge  must  be  construed  as 
a  whole  and  error  cannot  be  predicated  upon  an  excerpt  thereof 
on\y.— Ala.  C.  V,  d  I.  Co.  v.  Coicden,  108. 

0.  Abstract. 

Same;  Abstract. — A  charge  asserting  that  if  a  witness  is  re- 
luctant to  tell  what  he  knows  or  is  swift  to  tell  it,  or  seems  anxious 
to  do  so,  juries  will  ilot  have  much  confidence  in  him,  was  merely 
abstract  and  as  the  court  stated  that  he  did  not  say  there  was 
anything  like  that  in  this  case,  it  was  not  prejudicial. — Ala.  C.  C.  d 
I.  Co.  V.  Cowden,  108. 

Charge  of  Court;  Abstract  Instructions. — Error  to  reversal  can- 
not be  predicated  on  the  giving  of  merely  abstract  instructions  imless 
they  mislead  the  jury  to  the  prejudice  of  the  party  complaining. — 
Robinson  v.  CrottcclU  194. 

7.  Ignoring  Issues  and  Evidence. 

Same;  Ignoring  Issues. — A  charge  directing  a  verdict  for  de- 
fendant on  one  aspect  of  the  case,  and  ignoring  plalutiflf^s  contention 
which  found  support  in  the  evidence,  was  properly  refused. — Rob- 
inson v.  C  rot  well  f  194. 

8.  Invading  Jury's  Province. 

Same;  Invading  Jury's  Province. — An  instruction  assuming 
fact  contrary  to  the  evidence  is  properly  refused  for  that  reason. — 
Robinson  v.  C rot  well,  194. 

Same. — An  affirmative  charge  on  the  whole  case  is  properly  re- 
fused where  the  evidence  Is  conflicting,  although  on  the  whole  evi- 
dence, plaintifTs  case  is  so  unproven  that  a  verdict  for  him  could 
not  stand.— ib.  194. 

9.  Burden  of  Proof. 

Same;  Burden  of  Proof. — A  charge  asserting  that  if,  after  con- 
sidering all  the  evidence,  the  minds  of  the  jury  remain  in  an  unset- 
tled state  on  the  issue,  the  verdict  must  be  for  defendant,  was  not 
erroneously  refused,  the  word  *'settled"  implying  that  the  mental 
state  to  which  it  is  applied  has  become  fixed,  permanent  and  not 
subject  to  change. — Robinson  v.  C  rot  well ,  194. 

10.  Assuming  Facts. 

Charge  of  Court;  Assumption  of  Fact. — Where  there  was  no 
conflict  in  the  evidence  as  to  the  fact  of  the  purchase,  the  only 
question  being  as  to  its  validity,  a  charge  is  not  rendered  improper 
in  assuming  that  the  goods  had  been  purchased,  especially  where 
it  lased  a  finding  of  that  fact  as  one  of  its  hypotheses.— /Sfowf/i.  C.  O. 
Co.  r.  Harris,  323. 

CAUUIEKS. 

See  Railroads;  Street  Railways. 

1.  Of  Goods, 
(a)     Stock. 

Carriers;  Live  Stock;  Non-Delivery;  Excuse. — Where  a  shipper 
contracted  for  the  transiwrtation  of  certain  cattle  and  a  horse  in 
one  car,  but  the  shipment  of  the  cattle  was  prevented  by  a  legal 
quarantine,  and  the  shipper  refused  to  permit  the  horse  to  be 
shipped  separately,  he  could  not  recover  against  the  carrier,  for  a 
failure  to  deliver  the  horse  at  destination. — 8o.  Ry.  Co.  v.  Wallace^ 
72. 
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V.ARRIEHS— roi///wi/cd. 

tiaiiw;  Acfion;  Form. — Where  the  carrier  was  unable  to  ship 
the  stuck  to  destination  on  account  of  a  legal  quarantine,  where- 
upon, the  "Carrier  shipped  them  I ack  to  the  original  shipping  point, 
uiid  tendered  them  to  the  shipper  who  declined  to  receive  them,  and 
directed  tlie  carrier  to  do  whatever  it  saw  fit  with  them,  and  the 
(jirrier  sold  the  stock,  and  held  the  money  for  the  shipper,  the 
^  kipper  could  not  recover  as  for  n  conversion  of  the  stock,  at  the 
original  shipping  point. — Id.  72. 

Same;  /tight  of  Action. — Where  8t(x?k  was  shipped,  but  on 
jufount  of  a  legal  quarantine,  could  not  le  sent  through  to  destina- 
tion, and  the  shipper  dlrecte<l  that  the  stock  Le  returned  to  the 
original  shipping  point,  from  an  intermediate  iK>int,  he  was  not 
c  tltle<l  to  recover  from  the  carrier  for  their  conversion  at  such 
intennedinte  point. — Jh.  72. 

Same:  Voutivctinu  Carrier;  Failure  to  Receive:  Duty  of  Initial 
Carrier. — Where  a  connecting  carrier  refuses  to  receive  live  stock, 
or  other  freight,  it  Is  the  duty  of  the  initial  carrier  to  notify  the 
con.signor,  so  as  to  enal)le  him  to  give  further  shipping  directions, 
unless  the  freight  is  of  such  a  perishable  nature  that  it  would 
probably  be  Injured  hy  taking  of  time  necessary  to  give  such  notice. 
—Ih.  72. 

2.  Bill   of   Lading. 

Carriers;  Lous  of  (ioadft;  Bill  of  Lailing ;  Issuance  Before  De- 
livery.— Before  a  carrier  can  I  e  nnide  Hal  le  for  goods,  there  must 
be  a  delivery  actual  or  constructive  to  the  carrier.  The  facts 
of  this  case  examined  and  under  the  rule  above  announced,  it  is 
held  that  It  Is  not  shown  that  the  goods  for  whose  destruction 
damage  is  Fought  was  delivered  to  the  carrier  in  such  a  manner  as 
to  render  the  carrier  liable  for  their  loss. — LotfemaK  d  Co.  r.  Ala. 
r.  d  y.  Rjf.  Co.,  3l«. 

CODIO  Sl'XTIOXS  CITICI)  OU  CONSTRT'KD. 

Section : 

10.  City  of  Birmingham  v.  Crane,  90. 

470.  Lowery  v.  I»etree,  559. 

555.  State  ex  rel.  Crenshaw  v.  Joseph,  579. 

55(».  State  ex  rel.  Crenshaw  v.  Joseph,  579. 

5(n.  State  ex  rel.  Crensliaw  v.  Joseph,  570. 

.■)<>3.  State  ex  rel.  Crenshaw  v.  Joseidi,  579. 

JK)9.  State  ex  rel.  (^renshaw  v.  Joseph,  579. 

l()4(v  City  of  Birndngliam  v.  Crane,  90. 

1(>.')0.  City  of  Birmingham  v.  Crane,  90. 

1251.  Sloss-S.  S.  &  1.  Co.  V.  Smith,  200. 

I4t«).  Draper  v.  State  ex  rel.  Patillo,  547. 

1470.  Draper  v.  Stale  ex  rel.  Patillo,  547. 

1472.  Draper  v.  State  ex  rel.  Patillo,  547. 

1474.  Draper  v.  State  ex  rel.  Patillo,  547. 

22."»2.  State  v.   Ide  (^otton  Mills,  539. 

24Sn.  City  of  Birmingham  v.  Crane,  90. 

2S72.  Blrniirgham  T.  &  S.  Co.  v.  Curry,  373. 

2K73.  Birmingham  T.  &  S.  Co.  v.  Curry.  373. 

2S,S.-».  Birmingham  T.  &  S.  (^o.  v.  Curry,  373. 

2M8(;.  BIrmin-ham  T.  &  S.  Co.  v.  Curr>-,  373. 

.'JOIO.  Brlggs  V.  T.  (\,  r.  &  U.  R.  Co.,  130. 

.lO.rx  Woolf  V.  Mc(Jaugh,  299. 

3;^(K).  Brue  v.  McMillan,  410. 
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CODE  SECTIONS  CITED  OR  CONSTRUED— Oon«»W€iff. 

3338.  Birmingham  T.  &  S.  Co.  v.  Curry,  373. 

3341.  Broom  v.  Douglass,  268. 

3340.  Birmingham  T.  &  S.  Co.  v.  Curry.  373. 

3350.  Blrminghnm  T.  &  S.  Co.  v.  Curry,  373. 

3a'.l.  Birmii!ghnm  T.  &  S.  Co.  v.  Curry,  373. 

3352.  Birmingham  T.  &  S.  Co.  v.  Curry,  373. 

3374.  MeBride  v.  Ix)we,  408. 

342t».  Bruce  v.  Sierra,  517. 

3420.  Bruce  v.  Sierra,  517. 

3714.  l^rigw  V.  T.  (\,  I.  &  R.  R.  Co.,  130. 

38^.  Lentil  v.  Cobia,  435. 

4844.  l^alh  v.  Col.ia,  435. 

3851.  Mills  V.  Iludmon  &  Co.,  448. 

3880.  Loath    hy   Cobia,   435. 

3004.  T^ath  v.  Cobia,  435. 

4203.  Southern  C.  O.  Co.  v.  Harris,  323. 

4720.  Woolf  V.  McGaugh,  200. 

475(».  Wildman  v.  Evans  Bros.  Const.  Co.,  333. 

4757.  Wildman  v.  Evans  Bros.  Const.  Co.,  333. 

4840.  RichardRon   v.   Mertlns,  300. 

48rrf).  Richardson   v.   Mertlns,  300. 

5108.  Harris  v.  Randoplh  L.  Co..  148. 

5320.  Bnranoo  v.  Birmingham  T.  Co.,  140. 

5,307.  Bai*anc'o  v.  Birmingham  T.  Co.,  14<». 

5453.  State  ex  rel.  A''andiver  v.  Burlie,  501. 

5732.  Briggs  v.  T.  C.  I.  &  R.  R.  Co.,  130. 

5747.  Hutchison  v.  Flowers,  051. 

50(*»5.  Bruce  v.  Sierra,  517. 

(•.000.  Bnshee  v.  Thomas,  423. 

0110.  Woolf  V.  McGaugh,  290. 

0174.  Bruce  v.  Sierra,  517. 

(;204.  Roberson  v.  The  State,  15. 

02C»4.  Adams  v.  The  State,  8. 

02(W.  Adams  v.  The  State,  8. 

0200.  Adams  v.  The  State,  8. 

(U73.  B'ham  T.  &  S.  Co.  v.  Curry,  373. 

<U74.  B'ham  T.  &  S.  Co.  v.  Curry.  373. 

t>475.  B'ham  T.  &  S.  Co.  v.  Curry,  373. 

tU70.  B'ham  T.  &  S.  Co.  v.  Curry.  373. 

0477.  B'ham  T.  &  S.  Co.  v.  Curry,  373. 

(5478.  R'hnm  T.  &  S.  Co.  v.  Curry,  373. 

7087.  I{ol:erson  v.  The  State,  15. 

7101.  Ex  parte  Splvey,  43. 

7203.  McSwean  v.  The  State,  21. 

7204.  McSwean  v.  The  State,  21. 

7447.     Draper  v.  State  ex  rel.  PatlUo.  547. 
7572.     Parris  v.  The  State,  1. 

COLLATERAL  ATTACK. 

See  Charities;  Eminent  Domain. 
COMMERCE. 

1.  Interstate. 

Cumwcrcc;  Intertttate;  Reffulation. — Acts  1907,  p.  225,  is  viola- 
tive of  article  1,  section  8.  Constitution  of  United  States,  In  so  far 
as  it  may  affect  cars  which  may  be  needed  in  interstate  com- 
merce, or  may  be  used  therein,  so  that  they  cannot  be  supplied. — 
r.  of  a  a.  Ry.  Co,  v.  Oroesheck,  189. 
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COMMERCE,— Continued, 

Same;  Police  Power  of  Siat&s. — ^The  grant  to  Congress  of  the 
I)o\ver  to  regulate  interstate  commerce,  In  the  absence  of  action  by 
Congress,  does  not  deprive  the  states  of  their  police  power  to  impose 
reasonable  regulation  on  interstate  carriers  for  the  protection  of  the 
lives,  health  and  safety  of  the  people. — lb.  189. 

CONSTITUTION  CITKl)  OR  CONSTRUED. 
Section : 

23.  Dny  v.  Ala.  W.  Ry.  Co.   162. 

42.  State  ex  rel.  Crenshaw  v.  Joseph.  579. 

45.  State  ex  rel.  Crenshaw  v.  Joseph,  579. 

45.  Brannan  v.  Henry,  454. 

95.  Brannan   v.   Henry,  454. 

125.  State  ex  rel.  Crenshaw  v.  Joseph,  579. 

139.  State  ex  rel.  Vandlver  v.   Burke,  561. 

154.  State  ex  rel.  Vandlver  v.  Burke,  561. 

215.  Talley  v.  Com.  Court,  644. 

222.  Talley  v.  Com.  Court,  644. 

235.  Duy  V.  Ala.  W.  Ry.  Co.,  162. 

2S0.  State  ex  rel.  A'andlver  v.  Burke,  561. 

CONSTITUTIONAL  LAW. 
See   Statutes. 

1.  IM'esumptlons  as  to. 

Cotuttitutional  Law;  StattiIcK:  Presumption. — The  Acts  of  the 
Legislature  are  presumed  to  he  constitutional  until  clearly  shown 
to  ho  unconstitutional.-  -State  ex  rel.  Vandiver  r.  Burke,  561. 

Some;  Detcrminatiou. — A  statute  will  not  be  declared  uncon- 
stitutional unless  shown  to  be  so  beyond  a  reasonable  doubt,  and 
this  Is  especially  true  whore  many  similar  acts  have  been  sustained. 
—lb.  501. 

VunHtitutUma}  Lair;  Statutes;  Validity. — Appellate  Courts  will 
sustain  the  validity  of  an  act  unless  it  is  clear  beyond  a  reasonable 
d(»nl  t  that  It  violates  the  Constitution. — State  ex  rel.  Cremthair  r. 
Jftsffth.  579. 

2.  Special  or  Local  I..aws. 

Same;  Speeial  Jjairs. — General  Acts  1911,  p.  204,  General  Acts 
1911,  p.  209.  and  (ieneral  Acts  1911,  p.  591,  are  separate  statutes, 
and  are  not  special  laws  within  the  constitutional  inhibition,  although 
referring  to  the  same  general  subject,  a  classification  based  on  i)opM- 
latlon  being  reasonable. — State  ex  rel.  Cretishaw  r.  Jo»eph,  579. 

(Y)NTRACTS. 
See  Sales. 

Contraets;  Comttruetion;  Written  and  Printed. — In  construing 
a  (Maitract  partly  printed  and  partly  written,  the  court  should  con- 
strue the  whole  instrument  with  a  view  of  ascertainnig  the  inten- 
tion and  puri)ose  of  the  parties,  giving  to  the  written  parts  prece- 
dence over  those  which  are  printed. — John  Deere  Plow  Co.  v.  City 
lldw.  Co..  512. 

CORrOUATIONS. 

Notice  to.  see  Bills  and  Notes, 

1.  Liability  for  Torts  of  Agent. 

Corporation;  Torts;  Liability;  Employee. — A  corporation  is 
liable  for  the  wrongful  act  of  its  employees  done  in  the  course  of 
their  employment  or  line  of  their  Auty. —Oasaenheimer  v.  W.  Ry.  of 
Ala.,  319, 
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CRIMINAL  LAW. 
For  particular  crimes  see  that  title. 

1.  Judgment  and  Arraignment. 

Criminal  Law;  Judgment;  Capital  Case;  Waiver;  Special  Ven- 
ire.— A  failure  to  record  a  waiver  of  a  special  venire  in  a  capital 
rase  does  not  invalidate  a  conviction,  as  such  waiver  may  be  shown 
by  the  bench  notes  made  by  the  trial  judge.  (Sec.  7264,  Code  1907.) 
— McSwcan  r.  State,  21. 

Same;  Service  of  Indictment, — Where  a  special  venire  and  its 
service  has  been  waived  by  a  defendant,  it  is  not  necessary  that  a 
copy  of  the  Indictment  should  be  served  upon  the  defendant. — lb. 
21. 

Same;  Presence  of  Accused;  Presumption, — ^Where  trial  was 
begun  and  verdict  rendered  on  the  same  day  a  recital  in  the  judg- 
ment entry  showing  accused's  presence  when  the  trial  began  created 
a  presumption  that  he  was  continuously  present  and  was  present 
when  the  verdict  was  received. — lb,  21. 

2.  Former  Jeopardy. 

Criminal  Law;  Former  Jeopardy;  What  Constitutes, — Where 
a  defendant  was  indicted  for  murder  in  the  first  degree,  tried  and 
convicted  of  murder  in  the  second  degree;  that  conviction  oi)erated 
as  a  bar  to  a  further  prosecution  for  murder  in  the  first  degree, 
notwithstanding  such  conviction  was  reversed  for  error  committed 
on  the  trial,  in  ruling  on  a  plea,  since  the  judgment  was  not  invalid, 
but  was  In  full  force  and  effect  until  reversed ;  section  71G0,  Code 
1907,  comes  into  operation  only  where  the  judgment  Is  arrested  or 
indictment  quashed  on  account  of  defects  therein  or  because  not 
found  by  n  grand  jury  regularly  organized. — I^x  parte  Spivcu,  43. 

COSTS. 

Costs;  Payment;  Stay  of  Subsequent  Action. — While  the  gen- 
eral rule  is  that  a  complainant  who  has  failed  In  one  suit  and 
brings  another  against  the  same  party  for  substantially  the  same 
cause  of  action,  will  be  stayed  in  the  second  suit  until  the  costs  of 
the  former  suit  are  paid,  the  courts  have  some  discretion  in  the 
matter,  and  if  there  is  a  valid  excuse  for  a  failure  to  pay  the  costs 
of  the  former  suit,  the  courts  will  not  compel  such  payment  as  a 
condition  precedent  to  permitting  the  second  to  proceed. — Jordan  v, 
Jordan,  040. 

COUNTIES. 

1.  On  Implied  Contracts. 

Counties;  Implied  Contracts.- If  the  contract  is  within  the 
range  of  a  county's  contractual  powers,  general  assumpsit  on  an 
implied  contract  will  lie  against  it. — Montgomery  Co.  v,  Pruett,  391. 

2.  Bonds  and  Warrants. 

Counties;  Bonds;  Warrant. — The  issuance  of  interest  bearing 
warrants  on  a  county  treasurer  payable  at  stated  times  in  the  future 
for  the  amount  of  a  debt  contracted  for  the  building  of  a  court 
house,  is  not  the  issuance  of  bonds  within  the  purview  of  section 
222  of  the  Constitution  of  19f)^,—TaUey  v.  Com,  Court,  044. 

Same;  Court  House  Contract;  Validity. — The  court  of  county 
commissioners  have  exclusive  i)ower  to  determine  the  necessity  for 
the  erection  of  a  new  court  house,  and  when  free  from  fraud  or 
corruption,  their  acts  In  that  respect  cannot  be  controlled  by  any 
judicial    tribunal.— /&.   644. 

44—176 
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Same;  Special  Tax. — A  contract  for  the  erection  of  a  court 
house  will  not  be  decreed  invalid,  and  its  execution  enjoined  on  the 
ground  that  the  action  of  the  commissioner's  court  in  levying  a 
si)e<ial  tsix  for  a  number  of  years  in  the  future  to  meet  the  war- 
rants issuetl  to  pay  for  same  was  improper  and  Invalid,  conceding 
that  the  special  tax  should  be  made  from  year  to  year,  and  not  for 
n  nunil  er  of  years  In  the  future. — lb.  t;44. 

^Vlmc;  Vlahns:  Auditing. — The  board  did  not  atdicate  Its  iK»wer 
to  jii:dit  claims  ugalnst  the  county  by  entering  into  a  contract  for 
the  erection  of  a  courthouse  according  to  certain  plans  and  speclfi- 
<ati<u:s,  under  the  direction  of  a  com|)etent  architect,  to  1  e  paid  for 
only  after  final  inspection,  as  the  requisite  auditing  was  done  when 
the  ccmrt  considered  and  determined  what  the  county  should  pay 
for  the  erection  of  certain  material  according  to  certain  plana  and 
within  a   certain  time. — Ih.  044. 

COl  UTS. 

1.  Decisions  tioverning. 

(Unntn;  Dcnttions :  Federal  Question. — A  decision  by  the  Su- 
preme Court  of  the  I'nited  States  that  a  state  statute  is  an  Interfer- 
ence with  interstate  connnerce,  is  binding  on  the  state  court. — C.  of 
On.  liil'  ('(»'  V.  Oroeabeck,  180. 

2.  Jurisdiction,  etc. 

Courts;  Jurisdiction;  Excess. — Excess  of  Jurisdiction  as  dis- 
tinguislied  from  want  of  Jurisdiction  means  that  an  act  is  unau- 
thorized and  void  with  respect  to  a  particular  case,  though  within 
the  general  power  of  the  court,  because  the  condition  which  alone 
authorize  the  exercise  of  his  general  power  in  the  case,  are  wanting. 
— Hrotnn  r.  Douglass,  2(»8. 

Same;  Colorable  Cause. — Colorable  cause  or  colorable  invoca- 
tion of  Jurisdiction,  when  applied  to  the  Jurisdiction  of  an  inferior 
court,  means  that  some  person  ap])arently  qualified  to  do  so,  has  ap- 
peared before  the  Judge  and  made  complaint  under  oath,  stating 
some  facts  which  may,  with  other  facts  unstated,  constitute  a  crimi- 
nal offense,  or  stated  some  fact,  which  bears  some  general  simili- 
tude to  a  fact  desijjnatcd  by  law  as  an  offense,  calling  on  the  Judge 
to  pass  on  the  suflflcie:  cy  of  the  affidavit  to  elicit  the  process  issued 
-///.  2tKS. 

Courts;  Jurisdiction;  Personal  Action. — In  i>ersonal  actions  the 
Jurisdiction  depends  upon  the  sul)Ject  matter  and  the  presence  in 
court  of  the  parties  whose  rights  are  to  be  affected  by  the  Judg- 
ment. —  Wfftlf  r.  Mcdaufjh.  2J)0. 

Same:  Inherent  Power;  Subject  Matter. — Since  by  the  subject 
matter  is  meant  the  nature  of  the  cause  of  action  and  of  the  relirf 
sought  Jurisdiction  thereof  Is  acquired  by  the  act  creating  the 
courts,  or  its  constitution  only. — lb.  291). 

Sfunr :  Jurisdiction  of  Person. — Jurisdiction  of  the  person  is  ac- 
quirecl  by  the  court's  own  action  such  as  Its  jirocess  regularly  Issued 
and  served,  or  by   the  voluntary  apr>ea ranee  of  tiie  party. — tb.  299. 

Same;  Local  Action;  Transitory  Action. — Where  the  cause  of 
action  can  arise  In  one  place  only  It  Is  local,  but  If  the  cause  of 
action  is  such  a  one  as  might  have  arisen  anywhere,  it  is  transitory. 
'-lb.  2tm. 

Same;  Trespass. — Actions  for  trespass  to  land  are  only  for 
damages  to  be  coerced  by  process  against  the  effects  of  a  defendant 
to  be  found  within  the  state,  and  the  title  to  land  cannot  be  therein 
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adjudicated  and  hence,  such  action  is  personal,  and  its  Inherent 
character  as  such  determines  the  jurisdiction  of  the  court  as  to  the 
Hul.ject   maiier.— lb.  209. 

Same;  Personal  Action;  Waiver. — In  i)er8onal  actions,  terri- 
torial jnristlictiun  or  venue  may  be  walvel. — lb.  299. 

Same;  Injuries  to  Realty, — The  general  rule  is  that  actions  for 
injuries  to  realty  must  he  brought  In  the  forum  rei  sitae. — Jb.  299. 

Same;  Subject  Matter;  Consent. — Jurisdiction  of  the  subject 
matter  being  derived  only  from  the  law,  consent  cannot  confer  juris- 
diction.—/^.  299. 

Same;  Jurisdiction  of  Person. — If  tlie  court  has  jurisdiction 
of  the  subject  matter,  the  parties  may  confer  jurisdiction  by  con- 
sent, or  by  voluntarily  appearing  and  submitting  themselves  to  the 
judgment.— /b.  299. 

Same;  Determination  of  Jurisdiction. — Where  it  appears  that 
judgment  is  asked  In  a  cause  which  the  court  has  no  power  to  de- 
cide under  any  circumstances,  the  court  should  repudiate  the  ac- 
tion ex  mero  motu,  as  no  plea  is  necessary  to  prevent  the  court 
proceeding  to  the  rendition  of  a  void  judgment. — lb.  299. 

Same;  Statutory  Provision;  Waiver. — The  statutory  provisions 
fixing  the  local  jurisdiction  in  both  law  and  equity  courts  may  be 
waived  by  a  failure  to  make  timely  obJt*<tioii. — lb.  299. 

!)AMA(5I0S. 

See  New  Trial.   §   1, 

1.  Kxcessive. 

Appeal  and  Error;  lieview;  .Amount  of  Damages. — Unless  the 
case  presents  extraordinary  features,  where  the  verdict  is  greatly 
alove  or  greatly  below  the  average.  It  Is  fair  to  Infer  that  partiality, 
prejudice,  or  other  Improper  motives,  Intluenced  the  jur>*,  thus 
justifying  the  setting  aside  of  the  verdict. — (\  of  (Ut.  Ry.  Co.  r. 
White,  CO. 

Same. — Where  there  had  been  two  trials  on  substantially  the 
same  evidence,  and  there  is  a  large  discrepancy  between  the  two 
verdicts,  such  will  authorize  the  reversal  of  the  judgment  on  the 
second  trial,  but  unless  the  evidence  on  the  two  trials  is  substan- 
tially the  same,  the  refusal  of  the  court  to  set  aside  the  verdict  on 
the  second  trial,  which  was  largely  In  excess  of  the  verdict  on  the 
first  trial.  Is  not  of  Itself  erroneous. — lb.  GO. 

Same;  Matters  Considered. — In  arriving  at  what  Is  a  fair  aver- 
age of  damages  In  similar  cases,  and  determining  whether  the 
damages  awarded  are  excessive  or  inadequate,  the  court  of  appeal, 
must  resort  to  comnjon  knowledge,  common  experience,  and  general 
obscrvatlcni,  and  apply  the  same  to  the  particular  case  in  hand. — 
lb.  (K). 

Same;  Presumption. — In  determining  whether  a  verdict  in  a 
personal  Injury  action  Is  excessive,  the  court  will  presume  that  the 
jury  found  that  the  extent  and  nature  of  plaintlfTs  damages  under 
plaintiflTs  evidence,  was  tnie  and  correct,  although  contradicted  by 
defendant's  evidence. — lb.  CO. 

Damages:  Personal  Injury;  Excessive. — The  facts  of  the  case 
stated  and  other  authorities  examined  and  it  Is  held  that  a  verdict 
for  $1G,000  approved  by  the  trial  court  would  not  l»e  dlstnrbe<l  on 
appeal.—  /ft.  CO. 

2.  To  Goods  and  4Jvestock. 

Damages;  Evidence;  Contract  of  Carrier. — Where  it  appeared 
that  the  carrier  was  not  liable  for  a  non-delivery,  it  was  improper 
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to  permit  proof  of  value  of  the  property  at  the  intended  destina- 
tion.—So.  Ry.  Co.  V.  Wallace,  72. 

Same. — ^Where  the  conversion  of  the  stock  l»y  a  carrier  oc- 
curred at  an  intermediate  point,  if  it  occurred  at  all,  it  was  im- 
proper to  admit  evidence  of  the  value  of  the  stock  at  the  point  of 
final   intended  destination. — /&.  72. 

3.  Pollution  of  Stream. 

Damages;  Pollution;  Damages  Recoverable. — Damages  to  a 
spring  caused  by  the  diversion  of  surface  water  into  a  sinkhole  are 
Huch  damages  as  have  accrued  prior  to  the  bringing  of  the  action ; 
damages  accruing  since  the  commencement  of  the  action  are  not 
recoveraMe. — Killian  v.  Killian,  224. 

4.  Punitive. 

Damages;  Punitive;  Junf  Question. — ^The  amount  of  damages 
allowatle  in  an  action  for  malicious  prosecution  is  a  question  for  the 
jury  under  proi)er  Instruction ;  punitive  damages  being  recoverable. 
— Abingdon  Mills  v.  Orogan,  247. 

DEATH  ACTION. 

Death:  Action  For;  Right  to  Recover.— The  administrator  of 
the  estate  of  a  deceased  child  may  recover  damages  for  its  death, 
although  the  parents  or  other  persons  having  control  of  the  diild 
were  guilty  of  contributory  negligence. — City  of  Bliam  v.  Crane,  90. 

Same;  Action  by  Administrator;  Statute. — Where  the  right  of 
action  for  the  death  of  a  child  arose  prior  to  the  adoption  of  the 
Code  of  1907,  action  therefor  might  Ve  brought  by  the  personal  rep- 
rcFentathe  under  section  20,  Code  1896,  though  the  infant  left  parents 
surviving  him,  upon  whom  section  2485,  Code  1907,  conferred  the 
right  to  sue,  since  It  Is  provided  in  the  act  adopting  the  Code  of 
1907,  that  its  adoption  should  not  alTect  existing  rights. — Ih.  90. 

DEEDS. 

1.  Property   Conveyed. 

Deals;  Property  Conveyed. — Where  the  deed  relied  on  by  plain- 
tlflf  conveyed  to  him  property  descriled  by  government  subdivision 
and  known  as  the  J.  M.  place,  and  recited  that  it  was  the  grantor's 
purpose  to  convey  the  J.  M.  place,  whether  the  description  by  metes 
and  1  ounds  was  correct  or  not,  and  authorized  grantor's  executor 
to  ascertain  the  proper  subdivision,  should  the  description  be  incor- 
rect, the  deed  was  admissible  in  connection  with  evidence  identify- 
ing the  lands  sued  for  as  being  a  part  of  the  J.  M.  place,  notwlth- 
stan<llng  the  incorrectness  of  the  government  subdivision. — Pendrey 
V.  Godwin,  405. 

Deeds;  Property  Conveyed;  Certainty  of  Description. — Where  a 
deed  locates  land  by  monuments,  courses  and  distances  with  a 
1  e^iiinlng  point  that  is  fixed  and  certain,  and  fixes  the  tennlni  of 
the  several  loundarles,  which  are  the  corners  of  the  tract,  by  stakes 
and  ivtersectlon  with  a  known  section  line,  though  it  does  not  specify 
the  distances,  it  is  prima  facie  certain  and  admissible  as  evidence 
of  iii\e.—Busbee  v.  Thomas,  423. 

2.  Construction. 

Same;  Construction ;  Power  to  Lay  Off. — ^Where  the  land  to  be 
taken  was  definitely  described  by  monuments,  boundaries  and  cor- 
ners. It  Is  not  Invalid  as  a  grant  of  power  to  lay  off  land,  which 
has  never  l)een  exercised,  though  the  deed  states  ttiat  the  grantees 
are  to  have  ten  acres  "as  they  want  it." — Bust>ee  v.  Thomas,  423. 
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3.  Delivery-. 

Deeds;  Delivery;  Necettititu, — Whether  the  conveyuuce  be  upon 
a  valuable  consideration  or  a  voluntary  conveyance  for  love  and 
affection,  delivery  is  Indispensable  to  Its  validity. — Culver  r.  Car- 
roll, 469. 

Same;  Life  of  Qrantor. — Wlille  the  delivery  of  a  deed  must 
l:e  In  the  lifetime  of  the  grantor  to  make  it  valid,  an  Inchoate  de- 
livery to  a  tliird  person  as  a  depositary  with  instructions  to  deliver 
to  the  grantee  upon  the  grantor's  death,  and  a  delivery  by  him, 
the  deiK>sltory  being  a  trustee,  to  the  grantee  will  relate  baclc  to 
the  prior  delivery  for  the  purpose  of  passing  title. — lb.  469. 

Same. — A  delivery  of  a  deed  subject  to  recall  by  the  grantor 
before  delivery  to  the  grantee  is  not  effective  to  pass  title. — Ih,  469. 

Same;  Question  to  Jury. — The  question  whether  a  grantor  in  a 
deed  executed  his  intention  to  pass  title  by  a  sufficient  delivery  is 
one  of  fact  and  generally  for  the  jury. — Jb.  469. 

Same;  Right  to  Revoke. — A  right  to  revoke  a  delivery  of  a  deed 
by  a  grantor  to  a  person  other  than  the  grantee  or  his  agent,  which 
will  render  the  delivery  ineffectual  to  pass  title  need  not  be  ex- 
pressly reserved ;  it  being  sufficient  that  the  grantor's  act  did  not 
as  a  matter  of  law  place  the  deed  beyond  his  control. — 76.  469. 

Same, — There  is  no  presumption  that  a  handing  of  a  deed  to  a 
person  other  than  the  grantee  or  his  agent  was  with  the  intention 
to  pass,  title  to  the  grantee,  and.  to  make  such  act  a  delivery,  the 
Intention  of  the  grantor  must  have  beeTi  expressed  in  unmistakable 
manner  at  the  time  of  execution  or  subseciuently  while  the  deed 
was  in  his  possesison. — lb.  469. 

Same. — Merely  leaving  a  deed  with  the  agent  or  attorney  of  the 
grantor  is  wholly  insufficient  to  show  an  intention  to  divest  the 
title  and  will  not  constitute  a  delivery. — lb.  469. 

Same;  Delivery;  Establishment. — The  fact  that  a  deed  named 
the  wife  of  the  grantor  as  grantee  and  embraced  all  the  property 
of  the  grantor,  was  in  the  handwriting  of  a  resident  lawyer  and 
notary  public,  recited  a  consideration  of  love  and  affection,  and 
directed  that  the  wife  pay  the  grantor's  jnst  debts,  and  that  upon 
the  same  day,  the  grantor  committed  suicide,  are  not  circumstances 
showing  acts  or  declarations  of  the  grantor  at  the  making  of  the 
deed,  of  its  delivery,  and  are  not  sufficient  to  show  that  the  grantor 
delivered  a  deed  to  a  third  i)erson  for  his  wife. — lb.  469. 

Same. — The  mere  handing  of  a  deed  to  a  stranger  with  a  request 
to  keep  it,  without  mentioning  what  the  paper  was,  or  the  grantee's 
name.  Is  not  sufficient  as  a  delivery  to  a  grantee  therein,  although 
the  grantor's  wife. — lb.  469. 

Deeds;  Delivery;  What  Constitutes. — Although  physical  cus- 
tody of  the  instrument  is  retained  by  the  grantor  a  complete  deliv- 
ery of  a  deed  is  made  by  a  grantor  who  parts  with  the  control  of 
the  deed,  or  who  does  any  act  or  says  anything  whereby  he  evinces 
an  intent  to  part  with  control  over  it  and  pass  it  to  his  grantee. — 
Farr  r.  Chambless,  659. 

Same;   Evidence. — The   evidence   in    this   case   examined   and 
held  to  support  a  finding  of  a  delivery  of  a  deed. — lb.  659. 

4.  Validity. 

Same;  Inerwipctrncy  of  Grantor;  Evidence. — An  heir  suing  to 
set  aside  a  deed  of  his  ancestor  on  the  grounds  of  insanity  has  the 
burden  to  show  incompetency  at  the  time  of  the  execution  of  the 
depfl,  and  where  the  evidence  is  about  equally  balanced  the  court 
will  not  set  aside  such  a  deed,  especially  where  the  justness  of  the 
transaction  indicates  a  sound  mind. — Farr  v.  Chambless,  6,59. 


Digitized  by  VjOOQIC 


694  SUBJECT  INDEX. 

DISCOVKRY. 

I.  AiiswerliiK  InterrogatorleH. 

IHHvovvry;  I ntenouatorieH ;  AiiHirvrs. — Wliere  an  answer  to  an 
InteiTojcatory  is  not  shown  not  to  lie  pertliie'.it.  it  sliouhl  not  he 
stricken  out  merely  because  it  is  irresponsive. — Rice  r.  So.  Rtf.  Co., 
69. 

DIVOIU^K   AND   ALIMONY. 

Divorvc:  Aitpval;  DvciMoHK  Uvvieiruble. — An  onler  made  in  an 
action  for  divorce  denyliig  a  motion  to  require  the  complainant  to 
pay  the  costs  of  tlie  previous  suits  as  a  condition  precedent  to  the 
prosecution  of  the  suit,  and  granting  c*omp]ainant*s  petition  for  ali- 
mony pel  dente  lite,  and  ordering  a  reference  to  ascertain  the  amount 
thereof  will  not  support  an  api)eal. — J-ordan  v.  Jordan,  1140. 

Same:  Alimony;  Discretion  of  Court. — The  allowarce  to  com- 
plainant of  alimony  pendente  lite  in  a  second  suit  without  first  re- 
quiring complainant  to  pay  the  costs  of  the  former  suit,  was  within 
the  discretion  of  the  court,  esi>ecially  where  the  plain tiflf  alleged  that 
the  former  suit  for  divorce  and  alimony  was  disndssed  on  res|)ond- 
ert's  solicitation  to  effect  a  reconciliation,  defendant  ajrreelug  to 
provide  for  her  and  that  they  should  live  together,  and  that  after 
the  dismissal  of  the  suit  defendant  failed  and  refused  to  carry  out 
his  agreement. — Ih.  640. 

Same;  Appeal;  Review. — Where  ctiunsel  for  defendant  had  no- 
tice of  the  time  and  place  for  the  execution  of  the  reference  as  to 
alimony  and  failed  to  appear,  defendant  could  not  except  to  the 
confirmation  of  the  report. — Ih.  640. 

KJECTMENT. 
See  Ad\erse  Possession. 
1.  Evidence. 

Ejectment:  Evidence:  Identiftcation. — In  an  action  of  ejectment 
it  is  competent  to  introduce  parol  evidence  of  the  identity  of  land 
as  being  part  of  a  place  described  in  a  deed,  as  the  place  known  as 
the  J.  M.  place. — Pendrey  v.  Godwin,  405. 

Ejectment:  Evidence;  Statements  of  Persons  Claiming  Land. — 
While  statements  which  are  explanatory  of  a  proven  possession  are 
admissible,  in  ejectment,  the  fact  of  possession  itself  cannot  be  proven 
by  a  statement  of  a  person  clalmiiig  the  land,  hence,  a  question  to 
a  witness  in  ejectment  as  to  whether  defendant  showed  him  a 
deed  and  stated  that  he  was  In  possession  of  the  land  embraced, 
was  properly  excluded. — McBride  v.  Lowe,  408. 

Ejectment;  Evidence;  Identification. — In  ejectment  a  plaintiff 
must  identify  the  tract  sued  for  with  that  described  In  a  deed  intro- 
duced as  evidence  of  title;  and  where  the  description  in  the  deed 
was  by  monuments  and  boundaries,  it  was  necessary  to  locate 
such  monuments  and  boundaries  by  comjietent  evidence. — Bushee  r. 
Thomas,  423. 

Same. — Possession  urder  an  ancient  deed  for  more  than  fifty 
years  Is  strong  evidence  that  original  boundaries  mentioned  In  the 
deed  are  those  of  the  land  possessed. — Ih.  423. 

Same, — The  evidence  examined  and  held  suflflclent  to  support 
a  finding  that  the  boundaries  and  monuments  mentioned  in  an 
ancient  deed  Introduced  as  evidence  of  title  were  the  same  as  those 
of  the  tracts  sued  for. — 76.  423. 

Same. — A  question  put  to  a  witness  In  ejectment  as  to  whether 
plain tlflfs  had  exercised  any  acts  of  ownership  over  any  of  the  land 
in  suit,  or  anything  else,  in  the  last  twenty-five  years  was  objection- 
able as  calling  for  matters  outside  the  issue. — Ih.  423. 
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EJECTMENT— ConMnucrf. 

2.  Notice  lo  landlord. 

Ejectment^  Process:  Notice  to  Landlord. — Under  section  3840, 
and  section  3844,  Code  1907,  the  landlord  simply  becomes  a  party, 
but  not  the  sole  party  to  the  suit,  hence,  though  a  tenant  suf^^ested 
his  landlord  as  a  party,  the  tenant  remained  a  party,  and  where 
during  the  pendency  of  the  suit  the  landlord  conveys  the  premises 
to  the  tenant,  the  tenant  could  still  defend  under  the  title  granted. 
—Leath  v.  Cohia,  435. 

3.  Pleas  in. 

Appeal  and  Error;  Review, — A  jilea  of  not  guilty  or  a  plea 
since  the  last  continuance  being  the  only  proper  pleas  in  ejectment, 
the  action  of  the  court  on  motion  to  strike  and  demurrer  to  special 
pleas  will  not  be  considered  on  appeal  where  a  case  was  tried  and 
a  verdict  renderecl  for  defendant  on  the  plea  of  not  guilty. — Leath 
t.  Cobia,  435. 

4.  Instructions. 

Ejivtment;  Xotivv:  instruction, — An  Instruction  ou  the  Issue  of 
constructive  nothe  nuist  qualify  the  word  notice  by  referring  to  It 
as  constructive  notice. — Christopher  v.  C.  A.  L.  Co.,  484. 

ELECTION. 

Election;  Contest;  Bond:  Amendment, — Although  the  bond  was 
InsufiTlclent  under  section  470.  Code  1907,  and  the  netltlon  was  prop- 
erly dismissed  therefor.  It  was  error  to  refuse  to  set  aside  such 
order  where  the  petitioner  immediately  offered  to  iierfect  the  security. 
— Lower p  r.  Petrce,  559. 

EMINENT  DOMAIN. 

Eminent  Domain;  Proceedings;  Collateral  Attack. — That  a  peti- 
tion for  the  condemnation  of  land  was  addressed  to  the  probate 
judge  Instead  of  to  the  probate  court  (section  3889,  Code  1907,)  can- 
not be  asserted  In  ejectment  to  affect  the  validity  of  the  title  of  one 
who  claims  thereunder. — Leath  v,  Cohia,  435. 

Same. — While  the  i>etitlon  and  condemnation  proceedings  must 
state  the  jurisdictional  facts,  defects  which  would  be  fatal  on  de- 
murrer or  other  direct  attack  uiK)n  the  petition  are  not  fatal  when 
collaterally  attacked  where  the  rule  of  presumption  of  regularity 
obtains :  hence,  thougb  such  petition  does  not  mention  the  age  and 
residence  of  the  party  owning  land  sought  to  be  condemned,  the  final 
decree  showing  that  the  amount  of  copdemnatlon  money  was  paid, 
the  petition  was  sufficient  against  attack  in  ejectment,  against  one 
claiming  under  condemnation,  especially  where  It  appears  that  sum- 
mons was  served  on  such  party,  and  his  own  testimony  showed  that 
he  was  over  twenty-one  years  of  age. — Ih.  435. 

Same;  Proceedings;  Petition. — The  petition  held  to  sufficiently 
show  that  the  condemnation  proceedings  was  in  the  probate  court 
and  were  sufficient  under  the  requirement  that  the  proceeding  be 
addressed  to  the  probate  court.     (Section  3889,  Code  1907.)— /6.  435. 

Same;  Raising  a  Dam;  Petition. — Under  section  3904.  Code 
1907.  one  who  had  commenced  the  erection  of  a  dam  without  author- 
ity of  law  could  cMily  pro<eed  to  raise  a  dam  as  though  he  had  no  dam. 
and  the  fact  that  his  petition  was  to  establish  a  dam  would  not 
render  the  condemnation  proceedings  void. — Ih.  435. 
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EQUITY. 

Equitu;  Jurisdiction;  Grounds. — Equity  Jurisdlctlou  is  extra- 
ordinary, and  matters  cognizable  at  law  are  not  the  subject  of  equity 
Jurisdiction  except  when  such  tribunals  are  Inadequate  to  grant  fuU 
and  complete  relief. — Ashurst  v,  Aahurat,  667. 

ESTATES. 

Estates;  Removal;  Bill. — Where  a  bill  Is  filed  to  remove  the 
settlement  and  administration  of  an  estate  from  the  probate  to  the 
chancery  court  for  the  purpose  of  construing  a  will  and  administer- 
ing a  trust,  the  mere  filing  of  the  hill  did  not  remove  the  proceed- 
ing from  one  court  to  the  other,  but  only  authorized  the  chancery 
court.  If  the  bill  was  sufficient,  to  order  the  removal  of  such 
proceeiling,  and  hence,  the  court  was  not  entitled  to  construe  the 
will  on  demurrer  to  the  bill. — Ashurst  v.  Ashurst,  667. 

i^ame;  Grounds. — Where  the  assistance  of  the  chancery  court 
is  necessary  to  construe  a  will  and  administer  the  trust  therein  pro- 
vided for,  this  is  sufficient  grounds  to  authorize  the  removal  of  the 
admlnlptratlon  of  the  estate  from  the  probate  to  the  chancery  court. 
—76.  007. 

EVIDENCE. 

For  evidence  in  particular  actions  or  crimes,  see  that  title,  sub- 
title  "Evidence." 

See  also  Appeal  and  Fa'tov  ;  Trial. 

1.  Character. 

W1tucf<.scs:  Opinion;  Character  of  Decedent. — A  witness  is  en- 
titled to  give  his  opinion  of  the  character  of  a  decedent  in  his  own 
langnnjie,  especially  where  it  appeared  to  be  based  in  part  upon 
the  estimate  of  such  character  in  decedent's  neighborhood ;  and 
hence,  was  entitled  to  state  that  decedent  was  of  a  violent  charac- 
ter, although  he  had  never  heard  anyone  else  expressly  state  that 
such  was  his  character. — Roherson  v.  The  State,  15. 

2.  Opinion  or  Conclusion. 

Evidence;  Opinion  Evidence. — In  an  action  against  a  munici- 
pality for  the  death  of  an  Infant  drowned  in  an  alleged  defective 
sewer,  expert  testimony  that  the  sewer  system  as  provided  was 
reasonably  safe,  was  inadmissible  as  usurping  the  functions  of  the 
jury. — at  If  of  B'ham  v.  Crane,  90. 

Evidence;  Opinion;  Conclusion. — Where  a  witness  was  asked 
whether  a  mule  with  which  he  was  acquainted  was  ordinarily  gentle, 
his  answer  that  from  what  he  had  seen  he  would  say  it  was  a 
gentle  mule,  was  rot  objectionable  as  a  conclusion. — Ala.  C.  C.  d  I. 
Co.  V.  Cowden,  108. 

Evidence;  Opinion. — I*ossession  being  a  fact  to  which  a  witness 
may  testify  it  is  proper  to  ask  a  witness  as  to  who  was  in  actual 
possession  of  certain  lards. — Cooper  v.  Slaughter,  211. 

Evidence:  Conclusions. — Acts  of  ownership  are  statements  of 
collective  fact,  and  a  witness  with  a  personal  knowledge  of  the  sub- 
ject matter  may  testify  whether  a  party  has  exercised  acts  of 
ownership  over  the  lard  in  suit  in  the  last  twenty-five  years,  with- 
out his  testimony  I  einc  objectionable  as  an  opinion  or  conclusion. 
— Bushrc   V.   Thomas.   423. 

Evidence:  Conclusion  (tf  Witness. — Where  the  land  was  In  the 
possession  of  the  vendor,  a  statement  by  a  witness  that  he  as  agent 
of  the  purchaser  of  standing  timber  was  In  possession  of  the  timber, 
thonsh  not  in.  possession  of  the  land,  was  a  mere  conclusion. — Chris- 
iophev  r.  C.  A.  L.  Co.,  484. 
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EVIDENCE— Ccml/wiied. 

3.  Judicial  Notice. 

Evidence;  Judicial  Votice;  Puhlic  Acts.— The  court  takes  judi- 
cial notice  of  the  public  acts  of  the  liegislature,  although  local  in 
their  application. — Duy  r.  Ala.  Western  Ry.  Co.,  162. 

Same;  Judicial  Notice. — ^I'he  court  will  take  Judicial  notice  that 
there  are  two  tracts  of  land  in  Mobile  county  which  answer  to  the 
description  *'N.  E.  %  of  section  30,  township  2.  range  4." — lirannan 
r.  Henry.  454. 

Evidence;  Judicial  Notice. — The  courts  take  judicial  notice  of 
the  journal  of  each  legislative  house. — State  ex  rel  CrenafhaiV  r. 
Joseph,  579. 

Same;  Population  of  Cities. — The  court  will  take  judicial  no- 
tice that  the  city  of  Birmingham  was  the  only  city  to  which  G^eral 
Acts  1911,  p.  204,  was  applicable  when  the  act  was  passed,  it  iielng 
the  only  city  having  a  population  of  100.000.— /&.  579. 

4.  Expert. 

Evidence;  Expert;  Weight. — ^The  jury  is  not,  as  a  matter  >of 
law,  required  to  accept  the  conclusion  of  an  expert  witfieKs.  but 
must  determine  for  themselves  the  weight  to  be  accordeil  to  such 
money  and  base  their  verdict  on  their  own  judgment  of  the  facts.7- 
Robinson  v.  C rot  well,  194. 

5.  Boundaries  and  Possession.  ^ 
Same;  Declaration  as  to  Boundary. — In  an  action  of  tresimss 

involving  the  location  of  a  boundary  Hue,  cross  examination  of. a 
defendant  as  to  acts  and  declarations  of  a  co-defendant  concerning 
the  location  of  the  boundary,  and  cross  examination  of  defendant's 
witiesses  relative  to  the  same  matter,  was  proper  as  bearing  on  the 
character  of  the  co-defendant's  possession. — Cooper  v.  Slauyhter. 
211. 

6.  Documentary. 

Evidence;  Documentary;  Deeds. — I'nder  section  3374.  Code 
1907,  the  original  record  is  admissible  though  the  statute  mentions 
only  the  transcript  of  the  record,  and  upon  the  showing  by  one  of  the 
plaintiffs  in  ejectment  that  he  did  not  have  possession  or  custody 
of  the  deed  in  question,  the  record  was  properly  admitted. — McBride 
V.  Loice,  408. 

Evidence;  Documentary  Evidence;  Retroactive  Statutes;  Cura- 
tive Acts. — The  plaintiff  objected  to  defendant's  offer  as  evidence  of 
title  of  a  patent  dated  February  20.  1872,  puri>orting  to  have  been 
executed  by  the  Governor  by  his  secretary,  on  the  ground  that  the 
patent  had  not  been  executed  by  the  Governor,  and  was  not  sealed 
with  the  great  seal  of  the  state,  which  objection  was  good  at  the 
time  it  was  made.  The  court  took  the  objections  under  advisement, 
and  continued  the  hearing,  and  before  ruling  on  the  objection,  Acts 
1911.  p.  192.  was  passed  and  approved.  Held,  that  although  the 
objection  was  well  founded  when  taken,  courts  are  bound  to  apply 
the  law  as  it  exists  at  the  time  the  ruling  was  made,  and  that  as  the 
statute  curing  the  defects  went  into  effect  from  the  moment  of  its 
approval,  and  before  the  ruling  on  the  objection,  the  objection  was 
properly  overruled. — Bnie  v.  McMillan,  410. 

Same:  Recital  in  Patent;  Efect. — Recitals  in  a  state  patent 
to  swamp  lands  that  a  certificate  of  the  receiver  of  the  swamp  and 
overflow  lands  of  the  state  of  Alabama,  in  and  for  the  district  of 
Mobile,  had  been  deposited  in  the  office  of  the  Secretary  of  State,' 
whereby  it  appeared  that  full  payment  for  the  lands  had  lieen  made 
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KV I  DESCKr-Cifntinued, 

by  the  im  ten  tee  accord  I  ng  to  the  Acts  of  February  8,  1861,  were  of  no 
coiiHequence  in  this  case,  as  evidence  of  the  fact  of  pay  men  tt  as 
plaintiff  was  not  affected  by  them,  but  by  the  state's  conveyance  of 
title  which  it  had  ]K>wer  to  make  on  any  consideration  deemed 
proper. — lb,  416. 

7.  Maim  locating  Land. 

Evidence;  Location  of  Land;  Map. — A  certified  copy  of  a  map 
on  tile  in  the  office  of  the  State  Land  Office,  the  original  bearing 
date  of  1871,  was  admissible  for  the  purpose  of  locating  the  land 
in  controversy. — Brue  r.  McMillan,  416. 

tt.  Hearxay. 

Same;  HvavMay;  Common  Reputation. — Because  of  Its  hearsay 
character,  common  reputation  is  not  admissible  in  ejectment  to 
prove  the  numi  er  of  acres  in  the  tract  in  suit. — Busbce  r.  TImmnH, 
423. 

9.  Ancient  Documents. 

Evidence;  Ancient  DoeumcntH. — When  coming  from  the  proper 
custody,  an  ancient  document  is  self-proving  and  admissible  without 
evidence  of  its  authenticity. — Brannan  v.  Henrp,  454. 

10.  Weight. 

Evidence;  Wciyht. — The  weight  to  he  given  to  the  evidence  of 
a  witness  is  for  the  jury,  and  the  court  may  not  reject  the  testi- 
mony of  u  witness  who  testifies  to  the  due  execution  of  a  will  and 
who  states  that  he  gives  his  best  recollection. — Bruce  r.  Sierra,  .'jn. 

EXK(  I'TORS   AND   ADMINISTRATORS. 
See  Death  Action. 

PALSK  IMPRISONMENT. 
See  Malicious  Prosecution. 

False  Imprisonment ;  Civil  Liability;  Justice  of  the  Peace, — A 
justice  of  the  peace  acts  judicially  and  is  not  civilly  liable,  who  in 
good  faith  issues  a  warrant  for  an  arrest  on  an  affidavit  of  a  third 
person,  averring  that  accused  threatened  to  trespass  on  and  occupy 
land  of  which  affiant  has  been  in  iwssession  under  claim  of  owner- 
ship, and  who  in  good  faith,  after  a  hearing  commits  accused  to  jail 
unless  he  gives  bond  to  keep  the  peace,  although  the  affidavit  was 
wholly  insufficient  to  charge  any  criminal  offense. — Broom  v.  Dow/;- 
lasH,  268. 

Same;  Burden  of  Proof. — One  who  sues  a  justice  of  the  peace 
for  damages  for  issuing  a  warrant  on  an  affidavit  not  charging  any 
criminal  offense  has  the  burden  of  proving  want  of  good  faith. — fb. 
26a 

FRAUD. 

See  Fraudulent  Conveyance. 

Fraud;  Pleading;  Xccofsity, — ^The  rule  Is  that  facts  consti- 
tuting the  fraud  must  be  alleged  with  particularity,  and  where 
the  pleader  undertakes  to  state  the  facts,  they  must  show  fraud : 
but  where  the  Issue  at  law  is  as  to  the  title  to  real  or  personal 
pro|)erty  under  a  claim  that  the  title  of  one  of  the  parties  was 
obtained  l»y  fraud,  the  facts  constituting  the  fraud  need  not  be 
alleged  with  the  same  particularity  required  by  a  bill  in  chancery 
to  canrel  such  a  conveyance. — South.  C.  O.  Co.  r.  Harris,  323. 
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prai:di:lent  conveyances. 

See  Fraud. 

Fraudulent  Conveyance;  Defenses;  Pleas, — I'uder  the  provi- 
sions of  section  4293,  Code  1907,  a  mere  attempt  to  sell  and  convey 
a  stock  of  goods,  and  their  consequent  removal  to  the  storehouse 
of  the  purchaser,  and  Intermingling  with  other  goods,  Is  not  fraudu- 
lent and  will  not  avoid  the  sale. — South,  C.  O.  Co,  v,  Harris,  323. 

Same;  Insolvency  of  Tranttfrrrer, — A  debtor  may  prefer  a  credi- 
tor and  sell  his  property  to  him  for  a  fair  consideration  In  pay- 
ment of  an  existing  del  t,  though  he  Is  Insolvent,  and  that  fact  le 
Icnown  to  the  purchaser ;  hence,  in  trespass  for  the  taking  of  a  stock 
of  goods.  Justified  upon  the  ground  of  a  fraudulent  sale,  and  an 
attachment,  questions  as  to  the  Insolvency  of  the  seller  and  as  to 
his  informing  the  purchaser  thereof,  are  inunaterlal,  and  properly 
excluded.— /6.  323. 

FHAT  D,  STATUTE  OF. 

Frauds;  Statute  of;  WHtten  Authority. — Even  though  the  prin- 
cipal be  a  coriwratlon  written  authority  Is  not  necessary  to  enable 
an  agent  to  bid  In  land  for  the  principal  at  a  mortgage  foreclosure 
sale.— J/«/«  V,  tfudmon  d  Co.,  448. 

GAMING. 

Oaming;  Action;  Plea;  Illegality, — Where  the  action  was  on  a 
promissory  note  alleged  to  have  been  executed  by  the  defendant  to 
the  assignor  of  plaintiff,  a  plea  alleging  that  It  was  not  Intended  or 
contemplated  by  either  of  the  parties  to  the  transaction  that  the 
actual  cotton  would  be  delivered,  but  that  It  was  contemplated  and 
Intended  by  all  such  parties  that  at  the  time  of  delivery  dlfTerences 
would  be  settled  by  paying  or  receiving  the  difference  between  the 
price  when  sold  and  the  price  at  the  time  of  delivery,  and  the  note 
having  been  given  for  margins  advanced  and  commissions  for  pur- 
chasing cotton  on  margins  without  actual  delivery,  was  sufTlcient 
as  alleging  that  the  parties  mutually  Intended  that  the  transaction 
should  be  adjusted  by  the  payment  of  the  differences  only,  so  as  to 
render  the  contract  unlawful,  the  word  **contemplated"  as  used 
in  the  plea  signifying  purpose  or  intention. — B*ham  T.  d  8,  Co, 
V,  Curry,  373. 

Same;  Validity;  Purchasing  on  Margin, — An  agreement  by 
plaiiitlfTs  assignor  with  defendant  to  procure  contracts  for  the 
purchase  ai'd  sale  of  cotton  on  margins  only,  and  without  actual 
delivery,  was  void  as  between  the  parties,  preventing  recovery  of 
commissions,  or  of  margins  advanced  by  the  assignor  In  further- 
ance of  the  agreement,  whether  the  contracts  actually  made  with 
others  by  the  assignor  of  plalntlflT  were  for  the  actual  purchase  of 
cotton,  or  not,  as  that  was  a  mere  evidential  fact,  bearing  on 
whether  the  contract  between  such  assignor  and  such  defendant, 
was  a  wagering  contract. — Ih.  373. 

Same;  Eridence. — Where  the  action  was  on  a  promissory  note 
alleged  to  have  been  executed  by  defendant  to  plaintiffs  assismor 
for  margins  advanced  and  for  commissions  for  purchaslnsc  cotton,  it 
was  competent.  0!i  the  question  of  whether  such  purchases  were 
intended  as  wagering  co^^tracts,  to  show  that  there  had  never  been 
any  actual  delivery  in  other  transactions  between  the  parties  Involv- 
ing the  purchase  of  cotton  for  future  delivery,  although  evidence  as 
to  gambling  transactions  between  plaintlflTs  assignor  and  third  per- 
sons were  not  admissible. — Ih.  373. 
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GUARA2^Y. 

Quaranty;  Validity;  Acceptance. — Although  notice  of  the  ac- 
ceptance of  a  mere  proposed  guaranty  Is  necessary,  no  further  ac- 
ceptance was  required  where  a  guaranty  contract,  completely  exe- 
cute<l  by  the  parties,  recited  that  the  sellers  agreed  to  extend  certain 
credit  to  the  buyers,  aid  that  the  guarantor,  in  consideration  of  a 
named  sum  in  hand  paid,  guaranteed  the  payment  of  a  certain  part 
of  the  proimsed  indebtedness. — Shows  v.  Steiner,  ct  a/.,  363. 

Satnc;  Order  of  Signing. — Where  the  guaranty  stated  on  its 
face  that  it  was  a  continuing  guaranty  for  twelve  months  and 
showed  that  the  proposal  proceeded  from  the  creditors  to  the  guar- 
antor, the  order  in  which  the  parties  signed  it  was  not  material  to 
its  validity.— / ft.  363. 

Same;  Cowtideration. — Where  a  guaranty  contract  for  the 
payment  of  a  proposed  indebtedness  of  $1,000  recited  on  its  face 
that  it  was  made  in  consideration  of  the  sum  of  $5  in  hand  paid, 
the  receipt  of  which  was  acknowledged,  it  was  immaterial  that  the 
consideration  was  not  actually  paid. — Jh.  363. 

Same;  Remedy  of  Creditor;  Compromise  of  Indehtednestt. — 
Where  the  contract  sued  on  provided  that  the  creditor  could  com- 
pound the  indeltedness  with  the  principal  del  tor  without  in  any 
way  affecting  the  guaranty,  a  plea  ly  the  guarantor  setting  up  a 
conipromiFe  whereby  the  principal  debtor  was  released,  but  not  al- 
leging specifically  that  the  guarantor  was  thereby  released,  was 
insufficient.— /ft.  363. 

Same;  JnHruciions. — A  compromise  between  the  creditor  and 
the  prircipal  debtor  without  any  agreement  that  it  affect  the  guar- 
anty would  not  extinguish  the  guarantor's  liability,  where  the 
contract  provided  that  the  creditor  and  debtor  could  compound  the 
indebtedness  without  in  any  way  affecting  the  guaranty. — /&.  363. 

Same;  Issue  for  Jury. — Where  the  complaint,  in  an  action  on  a 
guaranty,  averred  that  the  creditor  extended  credit  to  the  accom- 
modated parties  as  stipulated  in  the  guaranty,  and  the  evidence  for 
the  defendant  was  that  the  creditor  failed  and  refused  to  extend 
the  credit  for  the  full  amount  named,  the  issue  thus  raised  was  one 
for  the  jury.— 76.  363. 

HOMICIDE. 
1.  Evidence. 

Homicide;  Evidence;  Res  Gestae. — ^The  fact  that  deceased  was 
shooting  craps  at  the  house  of  a  witness  thirty  minutes  before  the 
shooting  in  which  he  was  killed  was  neither  relevant  nor  of  the 
res  gestae. — Parris  v.  The  State,  1. 

2.  Instructions. 

(a)     Self-Defense. 

Same;  Instructions;  Self-Defense. — A  charge  on  self-defense 
which  fails  to  Include  the  fact  that  defendant  was  without  fault  in 
bringing  on  the  difficulty,  and  also  whether  defendant's  mind  was 
impressed  that  he  was  in  imminent  danger,  and  whether  he  could 
retreat  without  increasing  his  danger,  is  properly  refused. — Parris 
V.  The  State,  1. 

Homicide;  Self -Defense. — Charges  on  self-defense  which  ignore 
the  duty  to  retreat  and  the  imminence  of  danger,  either  real  or 
apparent,  are  properly  refused. — lb.  1. 

Same;  Instructions;  Self-Defense. — Instructions  on  self-defense 
not  hypothecated  on  an  honest  and  reasonable  belief  of  imminent 
danger  and  the  necessity  to  kill,  held  by  acaised,  are  properly  re- 
fused.— Roherson  r.  The  State,  15. 
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3.  Resisting  Arrest. 

Homicide;  Self -Defense ;  Resisting  Arrest. — A  citiasen  may  re- 
sist an  iiulawful  arrest  but  may  not  use  such  force  as  will  endanger 
the  life  of  the  officer. — Adams  v.  The  State,  8. 

4.  Verdict. 

homicide;  Verdict;  Finding  Degree. — A  conviction  for  murder 
cannot  stand  unless  the  verdict  expressly  finds  the  degree  of  the 
crime  of  murder.  (Sec.  7087,  Code  1907.)  This  is  not  necessary 
where  the  conviction  is  of  manslaughter. — Roberson  v.  The  State,  15. 

HOSPITALS. 
See  Physicians  and  Surgeons. 

hospitals;  Malpractice;  Liability. — A  physician  owning  a  hos- 
pital Is  not  Halle  for  failure  to  furnish  an  adequately  equipped  place 
in  which  a  surgeon  may  operate  on  a  patient  with  safety :  the  re- 
sponsibility for  the  sufTlciency  of  the  equipment  resting  on  the 
surgeon  performing  the  operation. — Robinson  v,  CrotwelU  194. 

Same. — Where  a  physician  kept  a  hospital  and  treated  a  patient 
for  several  yeai-s,  advising  an  operation  and  procuring  a  skilled  sur- 
geon to  perform  the  operation  for  compenpatlon  agreed  on  to  be  paid 
by  the  patient,  and  such  physician  took  part  in  the  oi»eration  to  the 
extent  only  of  admlnlsterivg  the  anaesthetic,  and  advising  that  the 
effort  to  complete  the  operation  le  alandoned  on  account  of  the 
patient's  ebbing  vitality,  and  there  was  no  suggestion  that  the  phy- 
sician showed  any  lack  of  skill,  or  conmiltted  any  error,  or  that  he 
negligently  advised  the  employment  of  an  lucompete-t  surgeon,  such 
physician  was  not  liable  for  any  default  on  the  part  of  the  surgeon 
who  practiced  his  profession  as  an  independent  agent. — lb.  194. 

HUSBAND  AND  WIFE. 

UvKhnnd  and  Wife;  Suretyfthip ;  Mortgage  on  Wife's  Property. — 
Where  the  note  was  signed  by  both  the  husband  and  the  wife,  and 
the  wife  seeks  to  defeat  the  I'ote  and  mortgage  on  her  land  on  the 
ground  that  the  debt  was  that  of  the  husland  alone,  and  that  she 
executed  the  same  as  his  surety,  she  has  the  burden  of  proof. — 
Mills  V.  hudmon  d  Co.,  448. 

Same. — Wben  part  of  the  debt  secured  by  the  mortga«:e  on  the 
wife's  property,  was  her  personal  delt  or  the  Joint  debt  of  her  and 
her  husl  and,  the  mortgage  would  be  valid  to  that  extent,  though 
void  to  the  extent  thnt  the  debt  was  exclusively  that  of  the  husband 
and  the  wife  was  only  a  surety. — lb.  448. 

INDICTMENT  AND  INFORMATION. 

See  particular  crimes  for  indictment  In. 

1.  Endorsements  on. 

Indictment  and  Information;  Endorsement;  Form. — Where  the 
record  showed  that  one  R.  had  been  appointed  foreman  of  the 
grand  jury,  the  mere  fact  that  his  name  was  written  under  instead 
of  al)ove  the  words,  '^Foreman  of  the  grand  Jury'*  in  the  endorse- 
ment of  an  Indictment  afforded  no  grounds  for  quashing  the  same. 
^Parris  v.  The  State,  1. 

INJUNCTION. 

Injunction;  Subjects;  Trespass  Upon  Land. — While  a  bill  to 
enjoin  trespass  cannot  be  substituted  for  ejectment,  yet  injunction 
will  lie  for  a  reasonable  time  to  enable  the  parties  to  bring  a  suit 
at  law  to  establish  the  legal  title.— Driver  v.  Veto,  655. 
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Jnkcepvrs;  liuardiny  JJou8c.—^Au  inn  when  unlicensed  is  dis- 
tinguislied  from  a  boarding  liouse  in  that  the  guests  of  a  boarding 
house  are  under  an  express  contract  at  a  certain  rate  and  for  a 
specified  time,  ami  the  keeper  may  select  the  guest  and  fix  full 
term,  while  an  inn  is  for  the  entertainment  of  all  who  come  law- 
fnllj^  and  pay  regularly. — B*ham  Ry.,  L.  rf  /'.  Co.  r.  Drennen,  338. 

INSURANCE. 

Insurance;  Policij ;  Forfeiture  Clause. — The  rule  that  insurance 
contracts  will  be  strictly  construed  against  the  insurer  should  be 
especially  followetl  as  to  clauses  working  a  forfeiture. — Continental 
C.  Co.  V.  Oyhunv,  357. 

iSutnc;  Accident  Insurance:  Construction. — Parts  one  and  two 
of  the  policy  stated  and  it  is  held  that  a  death  loss  under  such 
policy  was  expressly  limited  to  an  injury  described  in  part  one, 
which  must  have  resulted  necessarily  and  solely  therefrom  within 
JK)  days  after  its  infliction,  aini  hence,  an  objection  that  the  pro- 
visions of  part  one  were  inapplicable  in  case  of  loss  by  death,  cannot 
l  e  .suFtalnecl. — 10.  357. 

Same;  At  Once;  I  m  mediate  J  y. — Where  the  policy  owner  Is  insured 
against  todily  injuries  caused  through  external,  violent  and  purely 
accidental  means,  causing  at  once  and  continuously  after  the  acci- 
dent total  hiablllty  to  engage  In  any  and  every  labor  or  occupation, 
etc.,  the  term,  *'at  once'  or  *innnedlately'*  must  be  construed  as 
adverts  of  time  and  not  causation,  and  are  not  intended  to  mean 
reasonable  time,  1  ut  rather  presently  or  without  any  sulstaitlal 
interval  between  the  accident  and  the  dlsalility. — /&.  357. 

Same;  Proof  of  Loss;  Wai  er. — Where  preliminary  proofs  of 
loss  are  presented  In  due  time  to  the  insurer,  defects  therein  may 
be  waived  by  failure  to  object  to  them  on  that  ground,  or  by 
refusing  to  pnv  for  aiy  reasoj's  other  than  defects  i'l  the  proof. — 
lb.  357. 

JJ^:Oi»AltI)Y. 

See  Criminal  I^aw,  §  '2. 
.11  DGKS. 

1.  Llalility   for  Oflfidal   Acts. 

Judges;  Official  Acts;  Liability. — The  judge  of  a  court  of  gen- 
eral jurisdiction  is  not  liable  for  any  judicial  act  in  excess  of  his 
jurisdiction,  which  Involves  an  afTirmative  decision  of  the  fact  of 
jurisdiction,  though  the  decision  is  erroneous,  and  though  he  acts 
maliciously ;  the  rule  Is  different  where  there  is  a  clear  absence  of  all 
jurisdiction. — liroom    r.    Doufflass,   208. 

Sajne;  Ciril  Liability. — ^The  judge  of  a  court  of  limited  juris- 
diction is  liable  civilly  when  he  acts  without  a  general  jurisdiction 
of  the  subject  matter,  although  his  act  involves  a  decision  that  be 
has  sncli  jnvisdiction.  made  in  good  faith. — lb.  2(>8. 

Same. — A  judge  of  an  inferior  court  who  acts  fully  within 
his  jurisdiction  of  the  subject  matter,  and  who  has  acquired  Juris- 
diction of  the  person  In  a  particular  case,  is  not  liable  civilly, 
notwlthstardinsr  he  acts  maliciously  and  corruptly. — 76.  268. 

Same. — Where  a  judge  of  an  inferior  court  acts  Judicially  as 
to  a  subject  matter  of  which  he  has  general  Jurisdiction,  but  in  the 
particular  case,  has  not  acquired  jurisdiction  of  the  person  alfected, 
he  is  not  Hal  le  civilly  where  the  act  involves  an  afTirmative  decision 
that  he  has  Jurisdiction  of  the  person  and  authority  to  proceed, 
provided  a  colorable  case  has  been  presented  to  him,  calling  for  the 
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exercise  of  judgment  and  he  had  determined  In  good  faith  that  the 

t-ase  called  tor  the  exercise  of  general  jurisdiction. — lb.  268. 

8amt;  Question  for  Court. — Whether  a  Judge  of  an  inferior 
court  had  colorable  cause  for  action  so  as  to  be  relieved  of  dvll 
llnbillty,  as  a  question  of  law. — lb.  2G8. 

Same;  Question  for  Jury. — The  question  of  good  faith,  malice 
or  corruption  on  the  part  of  a  Judge  of  an  inferior  court  having 
only  colorable  cause  for  acting,  is  one  ordinarily  for  the  decision 
of  the  Jury  in  determining  the  question  of  his  civil  liability. — lb, 
268. 

•J.  Qualitication. 

Judf/rn;  Qualifleationn. — Construing  section  154,  Constitution 
1901,  in  the  light  of  conditions  existing  at  the  time  of  its  adoption, 
and  the  Judicial  history  of  the  state  as  evidenced  by  prior  Constitu- 
tions and  the  Acts  of  the  Legislature,  it  is  held  that  said  section 
154  did  not  inhibit  the  legislature  from  requiring  Judges  of  probate 
courts  to  act  as  Judges  of  the  county  court,  even  though  such  court 
was  a  court  of  record  and  such  Judges  were  not  learned  in  the  law, 
since  section  139,  Constitution  1901,  impliedly  authorizes  the  legisla- 
ture to  impose  on  prolate  Judges  and  other  persons  the  duties  and 
functions  of  inferior  courts. — ^tatv  cj^  ivL  Vandit'cr  v.  Burke,  561. 

Same;  State  Court;  Probate  Court. — Section  280,  Constitution 
11H)1,  does  not  prohibit  the  legislature  from  investing  proliate  Judges 
with  the  powers  and  duties  of  Judges  of  the  county  court,  for  sec- 
tion 139  of  such  Constitution  mentions  such  persons  as  may  be,  by 
law,  invented  with  the  powers  of  a  Judicial  nature,  including  judges 
of  prolate. — lb.  561. 

jri>GMl':NT. 

See  Crlmli'al  l>aw,  $  1. 

1.  Kntry  and  Amendment. 

Jutlf/mvnt;  Entry  on  Doeket ;  Alteration. — After  a<lJournment 
of  the  term  a  judgment  entered  upon  the  minutes,  the  minutes  having 
l)een  sigi  ed  Isy  the  judge,  cannot  be  altered  or  amended  except  for 
clerical  orror  or  omis.sion  on  evidence  shown  by  the  record;  parol 
evidence  leing  insuflflcient  to  warrant  amendment  nunc  pro  tunc. — 
nrifw-H  r.   T.  C..  /.  d:  R.   R.  Co.,  130. 

Same:  Reeord;  Evidenee. — The  mere  omission  of  the  liench 
n<ites  of  the  trial  Judge  to  mention  pleadings  is  not  such  record 
evidence  as  warrants  alteration  after  the  expiration  of  the  term  of 
a  duly  entered  Judgment,  which  recited  the  existence  of  such  plead- 
ings, as  there  is  no  law  requiring  the  jufl';e  to  make  bench  ixites. — 
lb.  130. 

Same. — Where  the  original  Judgment  ertere<l  by  the  clerk  was 
stricken  out  and  another  sulstitnted.  (lie  fact  that  the  original 
Judgment  still  appeared  in  the  minutes  of  the  court  was  not  such 
record  evidence  as  would  warrant  the  court  in  amending  the  second 
Judgment  nunc  pro  tunc  after  the  expiration  of  the  term,  for  without 
the  aid  of  parol  evidence,  it  will  I  e  presumed  that  the  first  was 
erased  by  order  of  the  court. — lb.  130. 

Judgment;  Entry. — The  records  of  courts  import  absolute  verity 
and  cannot  be  contradicted  by  parol :  hence.  In  ejectment  parol  testi- 
mony w^as  not  admissible  to  show  that  a  decree  of  condemnation, 
under  which  the  defendant  claimed,  was  written  on  the  record  by  the 
judge  before  whom  the  proceedings  were  had  after  the  expiration  of 
his  term  of  office  u|>on  the  misplacement  of  the  final  decree,  espe- 
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dally  where  the  record  on  its  face  showed  that  the  decree  was 
rendered  and  entered  within  the  time  prescribed,  and  on  a  date  during 
the  term  of  the  judge. — Leath  v.  Cohia,  435. 

2.  In  bar. 

Judgment;  Pleading  in  Bar, — In  an  action  for  divorce  the  de- 
fense of  a  bar  by  a  former  action  -should  be  invoked  by  proper  plea 
and  not  by  motion. — Jordan  v.  Jordan,  640. 

JURORS  AND  JURIES. 
See  Criminal   T^w,   S   1- 
1.  Petit  Jury, 
(a)     Venire. 

Jury;  Special  Venire;  Persons  Excused  from  Regular  Panel. — 
Although  two  persons  summoned  as  regular  Jurors  were  excused 
from  serving  on  the  regular  panel,  they  were  properly  placed  on  the 
siieclal  venire  served  on  the  defendant. — Parris  r.  The  State,  1. 

(I))     Disqualification. 

Jury;  Disqualification;  Boarders. — Where  the  action  was  by 
the  wife  for  the  death  of  the  husband,  and  one  of  the  jurors  was 
a  boarder  at  her  house,  which  fact  was  unknown  to  defendant  at 
the  time  of  or  before  the  trial,  such  juror  was  disqualified,  and 
tlie  fact  that  he  pat  in  the  case  was  sufficient  to  vitiate  the  verdict. 
—B'ham  Ry.,  L.  d  P.  Co.  r.  Drenncn,  338. 

jusTicios  OP  Tnr]  peacio. 

See  (^onrts;  Judges;  Venue. 

Justice  of  Peace;  Trespass;  Waiver  of  Jurisdiction, — ^Where 
the  action  was  brought  in  M.  county  for  trespass  to  lands  situated 
in  L.  county  and  no  plea  to  the  jurisdiction  was  Interposed  until 
after  the  cause  had  been  twice  continued,  once  at  the  plalntlflTs  in- 
stance and  once  by  agreement  of  parties,  and  until  after  plaintiff 
had  announced  ready  on  the  merits,  the  defendant  waived  his  right 
to  plead  in  al  atement  by  his  delay,  notwithstanding  the  provisions 
of  .«e(!lion  (JllO.  Code  1907.— Woo?/  v.  McGaugh,  299. 

l/niiTATIOX    OF    ACTIONS. 

TAmitation  of  Actions;  Computation  of  Period;  Personal  Disa- 
hilitic  Itifancy. — Sections  4846  and  4860,  are  in  pari  materia  and 
the  saving  statute  operates  in  favor  only  of  the  person  to  whom  the 
cause  of  action  first  accrued,  and  not  to  those  who  succeeded  to  his 
rights,  unless  at  the  time  of  their  succession  the  statute  had  not 
begun  to  run  against  their  predecessor  in  right;  hence,  a  plaintllf 
claiming  the  benefit  of  the  exception  in  favor  of  Infants  must  show 
either  that  the  cause  of  action  accrued  to  him  originally  or  that 
he  had  succeeded  to  the  rights  of  one  against  whom  limitations  had 
never  legun  to  run. — Richardson  r.  Mertins,  309. 

LOGS  AND  LOGGING. 
1.  Sale  Standing  Timber. 

Logs  and  Logging;  Sale  of  Timber. — Without  more  a  «ale  of 
.standing  timber  passes  no  interest  in  the  soil  generally,  and  confers 
no  right  of  po.ssession  exclusive  of  the  general  owner's  possession, 
and  until  such  purchaser  entered  on  the  land  and  severs  the  timber, 
the  actual  possession  of  the  timber  remains  in  the  general  owner. — 
Christopher  v,  C.-A,  L.  Co,,  484. 
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MALICIOUS  PROSECUTION. 
See  False  Imprisonment. 

Malicious  Prosecution;  Burden  of  Proof. — Where  the  action  iB 
for  malicious  prosecution,  the  burden  is  upon  plaintiff  to  establish 
that  the  defendant  maliciously  prosecuted  him,  or  caused  him  to  be 
prosecuted,  without  probable  cause,  that  the  prosecution  was  ended 
and  that  plaintiff  was  daniai^ed  in  consequence  of  the  prosecution.^ — 
Hanchey  v.  Brunson,  23G. 

Same;  Malice;  Want  of  Probable  Cause. — If  there  are  no  cir- 
cumstances to  rebut  the  inference,  malice  may  be  inferred  from 
want  of  probable  cause  for  instituting  the  prosecution. — lb.  236. 

Same;  Acts  and  Conduct. — Where  such  conduct  will  admit  of 
no  other  reasonable  construction,  malice  in  Instituting  the  prosecu- 
tion may  be  inferred  from  defendant's  acts  and  conduct. — lb,  236. 

Same;  Acts  of  Plaintiff. — Acts  of  plaintiff  occurring  after  the 
commencement  of  a  malicious  prosecution  are  not  admissible  for  the 
purpose  of  rebutting  malice  or  showing  probable  cause,  since  de- 
fendant could  have  had  no  knowledge  or  notice  of  them  when  the 
prosecution  was  begun;  hence,  evidence  tliat  plaintiff  brolce  Jail 
and  escaped  after  his  arrest,  and  was  thereafter  re-arrested  was 
riot  admissible. — lb.  236. 

Same;  Probable  Cause. — As  employed  In  actions  for  malicious 
prosecution,  the  term  probable  cause  means  such  a  state  of  facts 
in  the  mind  of  the  prosecutor  as  would  lead  a  man  of  ordinary  cau- 
tion or  prudence  to  believe  or  entertain  an  honest  and  strong  sus- 
picion that  the  person  is  guilty  of  the  crime  alleged. — /6.  236. 

Same;  Want  of  Probable  Cause;  Innocence  of  Accused. — As  a 
prosecution  will  not  become  malicious  by  reason  of  the  innocence  of 
the  plaintiff,  unless  the  prosecutor  had  knowledge  thereof,  evidence 
of  innocence  does  not  become  admissible  where  the  prosecutor  Is 
not  chargeable  with  notice  of  the  facts  sought  to  be  Introduced; 
hence,  evidence  of  the  facts  occurirng  after  the  commencement  of 
the  prosecution  was  not  admissible  to  show  malice  or  want  of  prob- 
able cause,  though  possibly  admissible  to  show  the  termination  of 
the  prosecution. — lb.  236. 

Same;  Burden  of  Proof. — A  showing  of  the  acquittal  of  the 
plaintiff  of  the  charge  alleged  to  have  been  maliciously  Instituted 
lifts  from  plaintiff  the  burden  of  showing  want  of  probable  cause. 
—lb.  236. 

Same;  Damages;  Necessity  to  Alleye. — Where  no  specific  claim 
was  made  therefor  in  the  complaint  in  an  action  for  malicious  pros- 
ecution, evidence  as  to  the  condition  of  the  plaintiff's  wife  while  he 
was  in  prison  being  a  matter  of  special  damages,  was  properly 
refused.— 76.  236. 

Same;  Instructions. — Where  charges  embrace  items  of  special 
damasres  not  claimed  in  the  complaint,  they  are  properly  refused.— 
lb.  236. 

Malicious  Prosecution;  Defense;  Consulting  Attorney. — The  fact 
that  defendant  consulted  a  reputable  attorney  before  instituting  the 
alleged  prosecution  and  that  the  attorney  advised  the  prosecution  is 
not  of  itself  a  complete  defense  to  an  action  for  malicious  prosecu- 
tion.— Abingdon  Mills  v.  Qrogan,  247. 

Same;  Evidence. — Where  the  action  was  against  a  corporation 
for  malicious  prosecution  on  a  charge  of  enticing  defendant's  eiii- 
ployees  away,  it  was  competent  for  plaintiff  to  show  that  the  deputy 
sheriff  who  arrested  him  was  appointed  at  defendant's  request  as 
shedding  light  on  whether  he  was  acting  as  defendant's  agent  in 
arresting  plaintiff,  and  not  In  his  official  capacity. — /fe;247.     •     '^^ 
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Same;  Jury  Question. — Under  the  evidence  In  this  cajse  it  wa« 
a  question  to  be  determined  by  ttie  jury  whether  the  prosecution 
was  instituted  In  good  faith  on  advice  of  counsel. — Ih.  247. 

Same;  Probable  Cause, — ^The  evidence  examined  and  held  not 
to  show  that  there  was  probable  cause  for  belief  on  defendant's  part 
that  plaintiff  was  guilty  of  the  offense  for  which  he  was  prose- 
cuted.—/ft.  247. 

Same;  Punitive  Damages, — Punitive  damages  may  be  recovered 
for  a  malicious  prosecution. — Ih,  247. 

MANDAMUS. 

Mandamus;  Alimony;  Vacation  of  Decree. — Mandamus  Is  the 
proper  remedy  to  require  the  lower  court  to  stay  proceedings  in  a 
divorce  action  until  complainant  pa^^s  the  costs  of  previous  suit,  and 
also  to  show  cause  why  the  order  denying  the  alimony  should  not  be 
vacated. — Jordan  v.  Jordan,  640. 

MAKRIAGfiL 

Evidence;  Marriage;  Presumption. — While  all  reasonable  pre- 
sumptions are  indulged  in  favor  of  marriage,  such  presumptions  are 
overcome  by  proof  that  the  relations  were  in  their  origin  meretri- 
cious and  unlawful,  and  such  meretricious  relation  Is  presumed  to 
continue  until  there  Is  proof  that  the  parties  were  married,  but 
this  presumption  also  whether  of  law  or  fact  may  be  overcome  by 
satisfactory  proof  of  cohabitation,  acknowledgment  and  reputation. 
—Prince  r,  Edwards,  532. 

Marriage;  Common  Law  Marriage. — The  evidence  examined 
*  and  held  to  warrant  a  finding  of  cohabitation  with  matrimonial  in- 
tent, although  unlawful  in  its  inception,  and  that  after  the  death 
of  the  first  husband,  the  parties  renewed  their  matrimonial  pledges, 
and  entered  into  a  common  law  marriage,  ns  affecting  the  woman's 
right  to  letters  of  administration  as  a  widow. — Ih.  532. 

MASTKR  AND  SERVANT. 
1.  Injury  to  Servant. 

(a)  Warning. 

Master  and  Servant;  Injury  to  Servant;  Warning. — Where  a 
foreman  directed  an  employee  to  work  at  a  point  upon  the  ground 
40  or  ,^0  feet  below  an  overflow  pipe  from  which  he  knew  sulphuric 
«cld  occasionally  dripped,  and  the  employee  was  ignorant  of  this 
fact,  the  failure  of  the  foreman  to  warn  the  employee  constituted 
ne^rllgence. — Ala.  Chem.  Co.  v.  Phelps,  121. 

(b)  Assumption  of  Risk. 

Same;  Assumption  of  Risk. — ^An  employee  in  charge  of  men 
engaged  in  taking  down  an  overhead  bin  15  or  20  feet  above 
ground,  but  who  had  nothing  to  do  with  an  overflow  pipe  still 
farther  above  ground,  from  which  sulphuric  acid  occasionally 
dripped  did  not  assume  the  risk  of  injury  from  the  dripping  of  the 
acid  hi  his  eyes. — Ala.  Chem.  Co,  r.  Phelps,  121. 

( c )  Con tributor>    Negl  1  gence. 

Master  and  Servant;  Injury  to  Servant;  Contributory  Negli- 
gence.— Under  the  facts  in  this  case  it  is  held  that  plaintiff's  failure 
to  avoid  the  danger  arising  from  defects  in  the  machinery  was  at 
least  due  to  inattention,  absent-mindedness  or  thoughtlessness  and 
hence,  plaintiff  was  guilty  of  contributory  negligence  proximately 
contributteg  to  his  injury. — KUby  F,  4  S.  Co.  v.  Jackson,  125. 
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2.  Assault  by  ServaDt. 

Master  and  Servant;  Assault  by  Servant;  lAability  of  Master. 
— The  facts  in  this  case  examined  and  held  to  hold  the  master  for 
liability  for  an  assault  by  a  servant,  or  at  least  that  the  master 
could  not  avoid  liability  on  the  ground  that  It  was  not  within  the 
scope  of  the  servant's  authority,  since  it  was  committed  as  a  result 
of  plaintlflTs  complaint  about  such  servant's  delay. — Gmssrnheimer 
r.   W.  Ry.  of  Ala,,  819. 

MIOCHANICS'  LIEN. 

Mechanics'  Lien;  Sale  of  Building;  Entry  to  Remove;  Expira- 
tion of  Lease. — No  exception  is  made  by  section  4756,  Code  1907, 
where  the  entry  and  removal  were  after  the  lease  had  expired,  and 
the  premises  had  passed  into  the  possession  of  the  owner  or  another 
leFsee,  and  the  happening  of  such  an  event  would  not  render  the 
purchaser  a  trespasser. — Wildman  v,  Evans  Bros.  Const.  Co.,  333. 

Same;  Enforcement;  Redemption;  Who  May  Redeem. — Tinder 
sections  475G  and  4757,  Code  1907,  the  lessor  may,  by  payment  of 
the  amount  secured,  retain  the  building  before  sale  to  enforce 
the  lien,  or  after  sale  by  paying  the  value  of  the  building,  but  this 
gives  the  right  only  to  the  lessor  that  he  may  preserve  the  premises 
in  their  improved  condition,  and  a  lessee  with  no  showing  of  special 
authority  is  without  right  to  redeem. — Ih.  333. 

MORTGAGES. 

1.  Description  and  Validity. 

Mortgages;  Validity;  Description. — Though  the  first  call  of  the 
description  of  land  mortgaged  be  uncertain  and  ambiguous,  yet 
where  the  other  calls  are  definite  under  which  the  land  can  be 
located,  the  latter  will  govern,  and  the  mortgage  will  not  be  Invalid 
for  ambiguity. — Bell,  et  al.  v.  Lrggett,  et  al.,  443. 

2.  Foreclosure. 

Mortgage;  Validity  of  Foreclosure;  Materiality;  Ejectment. — A 
defendant  in  ejectment  having  failed  to  plead  payment  on  the 
mortgage  debt  under  section  3851,  Code  1907,  cannot  set  up  the  In- 
validity of  the  foreclosure  sale  as  an  answer  to  an  action  of  eject- 
ment by  the  mortgagee  who  had  purchased  the  land  at  the  fore- 
closure sale,  the  validity  vel  non  of  the  foreclosure  sale  being  imma- 
terial.—3/t7//j  V.  Hudmon  d  Co.,  448. 

Mortgages ;  Redemption  From  Foreclosure  Sale;  Service  of  De- 
mand.— The  written  demand  required  by  section  5747,  Code  1907,  to 
be  Ferved  on  the  debtor  or  one  holding  by  privity  must  be  served 
on  the  debtor  or  his  holder  to  bar  the  right  to  redeem ;  the  mere 
reading  to  him  of  an  allejied  written  demand  not  being  suflficient. — 
Uutrhimn  v   Flo  ire r6,  051. 

Same;  Waiver. — The  refusal  of  a  debtor  to  deliver  possession 
of  land  to  the  purchaser  at  mortgage  foreclosure  sale  on  the  pur- 
chaFer's  oral  demand  will  not  constitute  a  waiver  of  a  demand  in 
writing --/^.  C51. 

3.  Payment. 

Same;  Payment  as  Defense. — Where  a  defendant  In  ejectment 
at  the  suit  of  the  mortgagee  does  not  plead  payment  of  the  mortgage 
debt,  or  payments  on  the  mortgage  debt  is  not  harmed  by  the  exclu- 
sion of  evidence  of  such  payments.^ — Mills  v.  Hudmon  d  Co..  448. 
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1.  Defective  Streets  Causing  Injury. 

Municipal  Corporation;  Defective  Street;  Action;  Complaint. — 
Where  the  action  w-as  against  the  city  for  the  death  of  a  child 
caused  by  permitting  water  to  flow  along  a  street  In  such  quantity, 
and  with  such  force  as  to  carry  the  deceased  into  the  mouth  of  a 
sewer  pipe  negligently  left  open,  an  avenuent  In  the  complaint  that 
the  city  negligently  allowed  the  street  to  become  In  a  dangerous 
condition,  was  a  sufficient  allegation  of  implied  or  constructive 
notice  thereof  to  the  city  authorities. — City  of  B'ham  v.  Crane,  90. 

Same:  Defenses;  Plan, — Where  the  action  was  against  a  city 
for  tlie  death  of  a  child  caused  by  the  negligence  of  the  city  In 
permitting  water  to  flow  into  the  street  In  such  quantities,  and 
with  such  force  as  to  sweep  decedent  into  the  mouth  of  a  sewer 
left  open,  the  city  cannot  escape  liability  on  the  ground  that  the 
accident  was  the  result  of  a  defective  sewer  plan,  where  It  appeared 
that  there  was  a  palpable  lack  of  skill  In  constructing  the  sewor, 
which  should  have  been  appreciated  by  men  of  ordinary  under- 
standing, or  where  Its  unfitness  had  been  demonstrated  by  previous 
experience. — ^76.  90. 

Same;  Duty  of  Corporation. — WliUe  the  municipality  Is  not 
bound  to  provide  an  underground  sewer  system,  yet,  having  under- 
taken to  provide  such  a  system,  it  becomes  its  duty  to  see  that  a 
proper  one  Is  provided  which  will  not  leave  the  street  In  a  danger- 
ous condition. — Ih.  90. 

Same;  Evidence. — Where  the  action  was  against  a  dty  for 
the  death  of  a  child  caused  by  a  defective  sewer.  It  was  not  com- 
petent to  show  that  other  well  regulated  cities  followed  the  same 
plan  in  constructing  sewers. — Fb.  90. 

Same:  Parties. — Where  the  action  was  begun  against  the  mayor 
and  aldermen  of  the  municipality,  and  pending  the  suit  and  before 
judgment,  section  1040,  Code  1907,  was  enacted,  judgment  waa 
properly  rendered  against  the  defendant,  as  named  In  the  complaint, 
under  the  provisions  of  section  1050,  Code  1907.— 75.  90. 

2.  Vacating  Streets  and  Incidents. 

Municipal  Corporation;  Streets;  Vacation. — Local  Acts  1907, 
pp.  644-5,  vacating  certain  streets  and  alleys  in  Birmingham  on 
which  the  defendant  railroad  company  had  constructed  its  freight 
depot,  do  not  evince  a  legislative  Intent  to  confirm  or  ratify  the 
obstruction  of  the  streets  designated  before  the  vacation  thereof  was 
accomplished  by  the  Local  Acts,  and  therefore,  did  not  have  the 
effect  of  taking  away  the  right  of  property  owners  to  recover  dam- 
ages for  a  nuisance  arising  out  of  such  obstruction  prior  to  the 
passage  of  said  act. — Dup  r.  Ala.  Western  Ry.  Co.,  162. 

Same;  Legislative  Powers. — The  state's  power  is  plenary  In 
respect  to  the  vacation  of  streets  and  highways  within  its  borders, 
except  as  restricted  by  the  Constitution,  and  hence.  Local  Acts 
1907,  p.  644,  is  constitutional.— 75.  162. 

Same;  Constitutional  Limitation. — Section  23,  Constitution  1901, 
Is  the  sole  restraint  on  the  state's  power  to  vacate  streets  and 
highways  within  its  borders;  section  235,  Constitution  1901,  applies 
only  to  municipal  and  other  corporations  and  Individuals  Invested 
with  the  right  to  take  proi>erty  for  public  use. — 75.  162. 

Same:  Rifjht  of  Abutting  Owners. — Where  an  adjoining  prop- 
erty owner  sought  to  recover  damages  for  the  obstruction  of  a  highway 
by  the  defendant  In  constructing  a  freight  depot  across  the  same, 
and  alleged   that   by   reason   of   the  obstruction   his   property   was 
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reudered  less  accessible,  its  prominence  minimized,  and  the  public 
use  of  the  street  on  which  it  abutted  deflected,  lessening  Its  value, 
he  alleged  a  special  Injury  different  in  kind  from  that  suffered  by 
the  general  public  for  which  he  was  entitled  to  recover  damages. — 
Ih.  102. 

3.  Ordinances  and  Incidents. 

Municipal  Corporations;  Ordinances;  Implied  Repeal. — Bir- 
mingham Ordinance  No.  181,  providing  punishment  for  any  person 
guilty  of  a  misdemeanor  declared  to  be  such  by  the  state  law, 
which  ordinance  was  passed  in  accordance  with  the  powers  con- 
ferred by  the  city  charter  under  Local  Acts,  both  of  which  gave  the 
city  that  power,  was  not  repealed  by  section  1251,  Code  1907. — 
8,  8.  8.  d  I.  Co,  V.  Smith,  200. 

Same;  Charter. — A  change  in  a  charter  of  a  municipal  corpora- 
tion does  not  affect  existing  ordinances  in  harmony  with  tJie  new 
provisions.— /6.  200. 

Same;  Instructions. — The  Judicial  inclination  is  to  sustain  the 
validity  of  ordinances,  and  in  determining  their  validity,  a  reason- 
able construction  will  be  given  them. — lb.  200. 

Same. — A  penal  ordinance  must  be  strictly  construed. — lb.  200. 

Same;  Adoption  by  Reference. — Municipal  ordinances  being  con- 
strued by  the  same  rule  as  statutes,  an  ordinance  may  by  reference 
adopt  the  provisions  of  statutes  or  other  ordinances. — lb.  200. 

Same;  Validity. — Since  all  persons  are  bound  by  the  criminal 
statutes  of  the  state,  a  municipal  ordinance  providing  that  any  per- 
son found  guilty  of  a  misdemeanor  under  the  state  statute  shall  be 
punished  therefor,  is  not  invalid  for  indeflniteness  and  uncertainty. 
—lb.  200. 

Same. — ^Where  a  municipal  ordinance  provides  that  any  person 
guilty  of  a  misdemeanor  under  the  state  laws  should  be  punished, 
the  fact  that  there  were  state  misdemeanor  statutes  inapplicable  to 
the  exercise  of  municipal  authority,  would  not  render  the  ordinance 
void,  but  it  would  be  valid  as  to  those  misdemeanors  over  which 
the  municipality  had  authority. — lb.  200. 

4.  Officers  and  Appointment. 

Municipal  Corporation;  Appointment;  Officers;  Acts  Consti- 
tuting.— Appointment  by  the  governor  of  a  conmilssioner  for  a  city 
is  not  an  appointment  to  a  state  office  within  the  provisions  of  sec- 
tion 1474,  Code  1907,  and  hence,  does  not  require  a  commission. 
The  facts  stated  and  held  to  constitute  a  complete  appointment 
without  a  commission,  and  that  the  governor  could  not  thereafter 
cancel  the  appointment. — Draper  v.  State  ex  rel.  Patillo,  547. 

NEGLIGENCE. 
1.  Violation  of  Ordinance. 

Neyligence;  Violation  of  Ordinance. — ^The  violation  of  an  ordi- 
nance is  negligence  per  se,  and  entitles  one  to  damages  who  has 
been  injured  in  person  or  estate  as  a  proximate  result  thereof. — 
Watts  V.  Mtg.  Tract.  Co.,  102. 

Same;  Contributory  Negligence. — Where  the  plaintiff  violates  an 
ordinance,  It  may  be  contributory  negligence  if  it  proximately  con- 
tributed to  the  injury,  provided  the  ordinance  was  enacted  for  the 
defendant's  benefit,  and  not  merely  for  the  public  generally,  or  for 
a  class.— 76.  102. 
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2.  Issue  and  Proof. 

'Negligence;  Issue  and  Proof. — While  a  general  allegation  of 
negligence  in  the  complaint  is  sufficient,  the  evidence  to  stistain  the 
same  must  tend  to  prove  definite  acts  or  omission  amounting  to  neg- 
ligence for  which  defendant  is  accountable,  at  least  prima  facie. — 
Ala.  C,  a,  d  /.  Co.  V.  Coicden,  108. 

3.  Wanton  Injury. 

Ncyligcnvc;  Wanton  Injury. — Where  an  act  is  done  or  omitted 
under  circumstances  and  conditions  known  to  the  person  that  his 
conduct  is  likely  to,  or  will  probably  result  in  injury,  and  through 
reckless  indifference  to  the  consequences,  or  consciously  or  Int^i- 
tionally,  he  does  the  wrongful  act  or  omits  an  act  which  he  ought 
to  have  done,  the  injury  inflicted  is  wanton. — B.  R.,  L.  d  P.  Co.  v. 
Drcnncn,  338. 

NEW  TRIAL. 
1.  Grounds. 

New  Trial;  Grounds;  Excessive  Damages. — As  the  question  of 
daniEKt^s  rests  largely  in  the  discretion  of  the  jury  in  personal  injury 
actions  a  trial  court  will  not  set  aside  a  judgment  merely  I>ecau8e 
in  its  opinion  it  is  excessive  or  inadequate,  and  where  tlie  trial 
court  has  declined  to  set  aside  the  verdict,  the  appellate  court 
will  not  substitute  its  judgnient  for  that  of  the  trial  court  and  jury 
uiiess  the  amount  is  so  excessive  or  inadequate  as  to  indicate  preju- 
dice, passion,  partiality  or  corruption  on  the  part  of  the  jury. — 
Central  of  Ga.  Ry.  Co.  r.  White,  GO. 

NUISANCE. 

yuiHance;  Private  'Suisance;  Right  of  Action. — Under  section 
5108,  Code  1907,  the  owner  of  property  has  a  right  of  action  where 
the  defendant  maintains  a  nuisance  which  results  in  loss  of  rents 
on  such  property. — Harris  v.  Randolph  L.  Co.,  148. 

Same;  Damayvs;  Plcadimj. — A  complaint  alleging  that  de- 
fendant maintained  a  planing  mill  in  a  residence  portion  of  the  city 
adjacent  to  plaintiff's  residence  property  and  that  on  account  of 
the  unreasonal  le  noise  and  the  dirt  and  dust  deiH)sited  on  plaintiff's 
pr()i)erty,  she  had  been  unable  to  rent  it  advantageously,  and  had 
snfferetl  a  diminution  in  rents,  states  a  cause  of  action  for  a 
pri>ate  nuisance  sufficiently  definite  to  le  good  against  a  general 
dennuTer. — Ih.  148. 

Same;  Jury  Question. — Whether  the  noises  made  by  a  planing 
niill  situated  in  a  rrsideiitial  portion  of  the  city  are  unreasonable 
ad  n  nuisance  to  other  property,  are  questions  for  the  jury. — lb. 
148. 

Same;  Determination  of  Question. — The  fact  that  a  planing 
mill  was  erected  in  a  district  already  used  for  residence  punxises 
copstitntis  a  material  consideration  in  determining  whether  it  was  a 
nuisance. — lb.  148. 

Same;  Xrylifrnec. — Neglitrence,  or  want  of  ordinarj'  care  In  the 
operation  of  the  alleged  offensive  factory  is  not  ordinarily  an  element 
of  an  Mctional  le  nuisance. — Ih.  148. 

Same. — Where  the  defendant  stored  lumber  in  a  building  on 
his  land  adjacent  to  plaintiff's  residence,  thereby  endangering  plain- 
tiff's property  and  increasing  the  Insurance  rate  thereon,  plaintiff 
was  not  entitled  to  recover  the  increased  premiums  as  damages, 
as  the  mere  storing  of  lumber  is  not  a  nuisance  per  se;  to  render 


Digitized  by  VjOOQIC 


SUBJECT  INDEX.  711 

NUISANCE— Con^niied. 

a  building  a  nuisance  by  reason  of  exposure  of  otlier  buildings  to 
fire,  the  hazardous  character  of  the  business  therein  carried  on  must 
Le  unmistakable,  and  must  be  shown  to  be  negligently  conducted, 
so  that  Injurious  results  are  probable. — Ih.  148. 

Same;  Damages;  Wanton  Injury. — A  complaint  alleging  that 
defendant,  having  knowledge  that  a  district  was  used  for  residential 
purposes,  erected  and  operated  a  planing  bill  therein,  wantonly 
maintained  the  business  and  operated  it,  notwithstanding  it  hud 
notice  of  the  damage  and  injury  sustained,  and  although  requested 
to  cease  the  operation  of  the  business,  does  not  sufficiently  show 
wanton  injury. — Ih,  148. 

Same, — A  complaint  alleging  that  defendant  maintained  a  lum- 
ber mill  in  a  residence  portion  of  a  city  adjacent  to  plaintiff's  prop- 
erty, and  that  it  negligently  and  wrongfully  caused  noise,  dust, 
smoke,  and  soot  to  fall,  go  upon  and  be  on  the  property  of  the 
plaintiff  in  such  volume  as  to  materially  discomfort  plaintiff's  ten- 
ant and  to  depreciate  the  renting  value  of  plaintiff's  proi»erty,  states 
a  cause  of  action  for  the  nuisance  of  smoke,  dust  aud  soot;  the 
averments  that  they  were  negligently  and  wrongfully  sent  upon> 
plaintiff's  premises  does  not  relieve  the  nuisance  of  its  tortious 
character. — Ih.  148. 

Nuisance;  Public  Nuisance;  Obstruction  of  Street;  Special 
Injury, — One  who  suffers  in  person  or  property  special  peculiar 
injury,  different  in  kind  from  that  suffered  by  the  general  public 
on  account  of  a  public  nuisance  may  recover  damages  therefor 
against  the  creator  of  the  nuisance. — Duy  v.  Ala,  Western  Ry,  Co,, 
162. 

OFFICERS. 

See  Municipal  Corporations,  §  4. 
ORDINANCE. 

See  Municipal  Corporations;  Negligence. 

PARTIES. 
See  Pleadings. 

Parties;  Joinder;  Contracts, — Where  the  contract  alleged  was 
tliat  the  defendant  had  agreed  with  plaintiff  and  another,  to  place 
a  stable  rented  to  them  in  first  class  repair,  and  that  by  reason  of 
defendant's  failure  to  repair  a  horse  of  plaintiff  was  seriously 
injured,  etc.,  the  complaint  was  demurrable  for  a  failure  to  join, 
the  co-contracting  party  as  a  party  plaintiff.— t/one«  v,  Adler,  80. 

PHYSICIANS  AND  SIRGEONS. 

See  Hospitals. 

1.  Civil  Liability. 

Physician  and  Surgeon;  Civil  Liability;  Care  and  Skill  Re- 
quired,— A  physician  is  civilly  liable  for  injuries  caused  by  a  failure 
to  exercise  such  reasonable  care  and  skill  as  physicians  in  the  same 
general  neighborhood,  and  in  the  same  general  practice  ordinarily 
exercised  in  like  cases. — Robinson  v.  Crotwell^  194. 

Same. — Although  a  patient  had  a  temperamental  or  physical 
weakness  which  could  not  be  forseen  and  which  contributed  to  the 
failure  of  an  operation  performed  by  a  physician  sued  for  malprac- 
tice, the  physician  was  liable  If  he  contributed  to  plaintiff's  injury 
by  a  failure  to  exercise  due  care  and  skill  or  by  performing  on  the 
a  serious  operation  without  his  knowledge  or  consent. — lb.  194. 
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Same;  Instructions. — In  an  action  against  a  physician  for  mal- 
practice, a  charge  asserting  that  no  matter  how  skillful  a  physician 
may  Ye,  lie  is  responsible  for  his  negligence,  if  any,  merely  states 
the  proi>o8ition  that  no  degree  of  skill  on  the  part  of  the  physician 
will  relieve  him  of  the  responsibility  for  the  consequences  of  a 
tortious  failure  to  exercise  such  skill,  and  is  not  objectionable  as 
holding  the  physician  resiwnsible  for  his  negligence,  without  limiting 
the  responsibility  to  the  proximate  result  of  such  negligence. — /6. 
194. 

iSamc. — In  an  action  for  malpractice,  an  instruction  that  a 
physician  is  bourd  to  give  his  patient  the  benefit  of  his  best  judg- 
ment, I  ut  Is  not  liable  for  an  error  of  Judguient,  is  properly  refused 
as  failing  to  require  any  skill  of  the  physician. — lb.  194. 

Same. — Where  there  was  no  pretense  that  the  physician  had  by 
malpractice  induced  plaintiflTs  disease,  but,  except  for  the  disease, 
plaintiff  would  not  have  suffered  the  injurious  consequences  of  an 
operation  i)erformed  without  his  consent  or  without  the  exercise  of 
due  care,  a  charge  asserting  that  there  could  be  no  recovery  for  the 
•injuries  sustained  by  plaintiff  by  reason  of  the  disease  with  which 
he  was  afflicted,  was  properly  refused  as  misleading. — lb.  194. 

Same. — In  an  action  for  malpractice  a  cliarge  which  places  on 
plaintiff  the  burden  of  proving  a  certain  aspect  of  his  case  as  a  con- 
dition to  recovery  while  plaintiff's  pleading  ard  evidence  proceeded 
on  another  and  entirely  different  altenmtlve  theory  which  entitled 
him  to  a  verdict  without  reference  to  the  aspect  of  the  case  dealt 
with  in  the  instruction,  was  properly  refused. — lb.  194. 

Same;  Evidence. — Where  the  action  was  for  malpractice  based 
on  the  ground  that  defendant  caused  a  dangerous  operation  to  be 
performed  on  plaintiff  after  assuring  him  that  the  operation  would 
be  a  mere  trifle,  and  would  Involve  no  serious  consequence,  the  evi- 
dence examined  and  held  not  to  support  a  verdict  for  plaintiff. — lb. 
194. 

PLEADINGS. 
For  pleas  in  particular  actions  or  crimes  see  that  title. 

1.  Abatement. 

Pleading;  Abatement;  Form. — A  plea  in  abatement  going  to  the 
formation  of  the  grand  jury  which  alleges  that  the  trial  judge  did 
not  draw  the  grand  jury  before  the  last  terra  of  the  present  term 
of  the  circuit  court  adjourned,  was  unintelligible  and  properly 
stricken.— Parrfe  i\  The  State,  1. 

Appeal  and  Error;  Abatement ;  Plea;  Abandonment. — Where  the 
right  to  plead  in  abatement  in  the  justice  court  had  been  lost  or 
abandoned.  It  cannot  be  revived  by  an  appeal  to  the  circuit  court, 
on  which  appeal  the  case  is  governed  by  the  provisions  of  section 
4720,  Code  1901.— Wool f  v.  McOauffh,  299. 

2.  Demurrer. 

Pleading;  Demurrer;  Effect. — A  demurrer  to  a  plea  confesses 
the  truth  of  its  allegation. — Ex  parte  Spivey,  43. 

Pleading;  Demurrer;  Scope. — Where  a  count  states  a  good 
cause  of  action  for  a  nuisance,  but  includes  allegations  of  damages 
not  recoverable,  the  proper  method  to  reach  such  defeat  is  by 
motion  to  strike  out  such  allegation,  by  objection  to  evidence  or 
requesting  instructions,  and  not  by  demurrer. — Harris  r.  Randolph 
L.  Co.,  148. 

Pleading;  Demurrer;  Sufficiency. — Where  a  demurrer  Is  inter- 
posed on  the  ground  that  certain  counts  did  not  allege  any  facts 
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to  show  defendant's  liability  for  any  trespass  by  K  or  A.  the  de- 
murrer is  general  and  cannot  be  considered. — Cooper  v.  Slaughter^ 
211. 

Pleading;  Demurrer;  Good  in  Part;  Determination, — Where  a 
replication  sets  up  as  an  answer  to  all  the  pleas  collectively  the 
single  fact  that  the  plaintiffs  were  minors  at  the  time  of  the  filing  of 
the  suit,  there  was  no  error  in  sustaining  demurrers  to  such  rei>lica- 
tion  if»  in  fact,  it  is  not  a  good  defense  to  each  and  all  of  the  8i)ecial 
pleas. — Richardson  v,  Mertins,  309. 

Pleading;  Demurrers;  Admission. — A  demurrer  to  a  rejoinder 
admits  the  facts  therein  alleged. — Bluthenthall  d  Bickari  v.  Co- 
lumbia, 398. 

Pleading;  Demurrer;  Rejoinder. — ^The  fact  that  a  rejoinder 
contains  the  same  defense  set  up  in  the  plea  does  not  render  it  sub- 
ject to  demurrer. — John  Deere  P.  Co,  v.  City  Hdto  Co,,  507. 

Same;  Demurrer;  Identity  of  Contract. — ^The  question  whether 
the  clause  of  a  contract  pleaded  is  an  exact  copy  of  the  clause  in 
the  contract  cannot  be  inquired  into  on  demurrer. — lb,  507. 

3.  Ck>nc]u8ions. 

Pleading;  Conclusion;  Contributory  tiegligence. — Where  the  ac- 
tion was  for  injury  to  plaintiff  caused  by  falUug  down  an  elevator 
shaft,  and  the  complaint  alleged  the  existence  of  a  dangerous  open- 
ing, and  the  failure  of  the  defendant  to  warn  plaintiff  of  the 
existence  thereof,  to  guard  the  opening,  and  to  keep  the  premises 
in  a  reasonably  safe  condition,  a  plea  alleging  that  plaintiff  proxi- 
mately contributed  to  the  Injury,  in  that  he  negligently  stepped 
into  the  opening  causing  the  injury,  was  a  conclusion  of  the  pleader, 
and  subject  to  demurrer  on  that  ground. — Evans  v.  Ala.-Oa.  Syrup 
Co.,  85. 

4.  Amendment. 

Pleading;  Amendment;  New  Cause  of  Action. — Section  5329 
and  5367,  Code  1907,  did  not  change  the  law  existing  theretofore 
that  an  amendment  could  be  had  where  it  did  not  change  the  form 
of  the  action,  make  an  entire  change  of  parties,  or  introduce  an 
entirely  new  cause  of  action;  hence,  where  the  original  complaint 
sought  damasres  for  placing  a  permanent  ol-structlon  across  the 
street  In  front  of  a  lot,  describing  it,  and  the  amendment  offered 
merely  changed  the  description  of  the  lot  and  charged  the  same 
injury,  it  should  have  been  allowed,  although  it  described  a  totally 
different  lot. — Baranco  v.  B'ham  Term.  Co.,  146. 

Pleading;  Amendment;  New  Cause  of  Action. — Where  the  com- 
plaint set  out  that  an  alleged  prosecution  was  commenced  before  K., 
clerk  of  the  county  court,  and  there  was  no  showing  made  that  the 
causes  of  action  were  the  same,  it  was  proper  to  disallow  a  proi>osed 
amendment  8ettirg  up  a  prosecution  for  a  similar  crime  instituted 
before  O.,  a  justice  of  the  peace. — Hanchey  v.  Brunson,  236. 

PRINCIPAL  AND  AGENT. 
1.  Acts  of  Agent 

Principal  and  Agent;  Trespass;  Complaint. — ^The  rule  being 
that  what  one  does  by  another  he  does  by  himself,. allegations  that 
defendant  committed  trespass  through  their  servants,  agents  or 
employctes,  are  sufficient  under  counts  claiming  for  the  common 
law  trespass,  or  the  statutory  penalty  for  cutting  trees. — Cooper  v. 
Slaughter,  211. 

46—176 
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Puhli':;  lands;  Statutes;  Confttitntionalitv.— Attn  1878-9,  p.  198, 
to  regulate  sales  of  swamp  aud  overflow  lands  and  validating  pur- 
ported sales  thereof  Is  constitutional. — Brannan  r.  Henry,  454. 

RAILROADS. 

1.  Trespassers, 
(a)     Duty  to. 

Railroads;  Trespassers;  Duty  Owed. — A  railway  company 
owes  the  duty  to  a  trespasser  not  to  willfully  or  wantonly  injnre 
hiui.  or  not  negligently  to  do  so,  after  discovering  his  peril. — Rice 
V.  So,  Ry.  Co.,  69. 

Same;  Pleading;  Complaint, — A  complaint  alleging  that  de- 
fendant through  its  agents  or  servants  so  negligently  operated  one 
of  its  train  that  it  caused  the  death  of  plaintiflTs  intestate,  without 
alleging  the  relation  or  the  condition  or  circumstances  surrounding 
the  accident,  fails  to  disclose  that  plaintilTs  intestate  was  not  a 
trespasser. — /6.  69. 

2.  Frightening  Animals, 
(a)     Complaint. 

Railroads;  Frightening  Animal;  Complaint. — Where  the  action 
was  for  injury  to  plaintiff  caused  by  his  mule  becoming  frightened 
by  a  locomotive  operated  by  defendant  near  a  public  highway  on 
which  plaintiff  was  driving,  a  complaint  alleging  that  defendant's 
servants  in  control  of  the  train  caused  the  engine  to  make  such 
great  oft-repeated  and  long  continued  noise  that  the  mule  was 
caused  to  get  beyond  plaintilTs  control,  and  run  away»  and  that 
the  mule  was  frightened  by  reason  and  as  a  projdmate  consequence 
of  the  defendant's  negligence  in  that  it  caused  negligently  or  neg- 
ligently allowed  its  engine  to  make  or  continue  to  make  great  and 
unnecessary  noises  while  near  a  highway,  was  not  demurrable, 
since,  as  a  count  must  be  construed  as  an  entirety,  it  charged  as 
negligence,  the  causing  or  allowing  of  the  locomotive  to  make  or 
continue  to  make  great  and  unnecessary  noises,  which  caused  the 
mule  to  become  frightened. — Ala.  C.  C,  c6  /.  Co,  v,  Cowden,  108. 

Same;  Negligence. — Where  the  action  was  for  injury  caused 
by  the  frightening  of  the  mule  by  noises  made  by  defendant's  loco- 
motive near  a  highway,  proof  of  mere  want  of  necessity  without 
more,  for  the  noises  was  not  sufficient  to  show  negligence,  as  rail- 
road companies  are  entitled  to  make  all  usual  noises  incident  to 
the  operation  of  their  train,  and  negligence  cannot  be  predicated  upon 
such  noises  unless  they  were  unnecessary,  and  the  noises  or  the 
movement  of  the  train  were  recklessly  or  wantonly  made  or  done 
after  discovery  of  plaintilTs  peril,  or  were  made  or  done  with  the 
Intention  of  frightening  the  animal. — lb,  108. 

(1>)     Instructions. 

Same;  Instructions. — A  charge  asserting  that  if  the  Jury  believe 
that  the  mule  was  frightened  by  the  whistle,  and  that  the 
whistle  was  blown  In  a  careful  and  proper  manner,  and  that  plain- 
tiff was  not  willfully,  wantonly  or  intentionally  injured,  the  jury 
must  find  for  defendant,  was  properly  refused,  since  while  the 
manner  in  which  the  whistle  was  blown  may  have  been  careful  and 
proper,  yet  the  blowing  thereof  under  the  circumstances  may 
have  been  wantonly  done  or  done  after  becoming  aware  of  plain- 
tirs  peril.--.4/fi.  C.  C.  d  I.  Co.  v,  Cowden,  108. 
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fift we.— Where  there  was  evidence  that  the  injury  resulted  prl- 
nmrily  from  the  fright  of  the  mule  which  was  produced  by  the 
noises,  and  not  necessarily  as  the  immediate  and  direct  result  of 
any  wanton,  willful,  intentional  misconduct  on  the  part  of  the 
operator  of  the  locomotive,  such  an  instruction  was  misleading,  in 
so  far  as  it  hypothesized  that  plaintiff  was  not  willfully,  wantonly 
or  intentionally  injured. — lb.  108. 

(c)     Damages. 

Same;  Damages. — A  charge  asserting  that  if  the  jury  is 
reasonably  satisfied  from  the  evidence  that  the  whistling  was  done 
with  a  wanton  disregard  of  plaintiff's  rights,  and  with  knowledge 
of  the  situation,  and  that  to  blow  the  whistle  and  continue  to  blow 
would  result  in  injury  to  plaintiff,  then  the  jury  might  inflict  puni- 
tive damages  had  for  its  topic  the  basis  or  condition  on  which 
punitive  damages  might  be  imposed,  and  not  the  causal  connection 
between  the  acts  hypothesized  and  the  result  of  which  plaintiff  com- 
plained, and  hence,  was  not  objectionable  as  omitting  to  hypothesize 
that  the  acts  enumerated  proximately  caused  the  injury  and  damage 
complained  of. — Ala.  C.  C.  d  I.  Co.  v.  Cowden,  108. 

Same;  Punitive  Damages, — Where  the  operatives  of  a  railroad 
locomotive  continue  to  sound  a  whistle  after  they  discover  that  the 
noise  is  frightening  the  animal  being  driven  along  a  nearby  high- 
way, and  that  the  animal  is  getting  beyond  the  driver's  control, 
such  an  act  is  a  wanton  disregard  of  the  driver's  safety,  and  will 
authorize  the  imposition  of  exemplary  damages  for  injuries  caused 
thereby.— /6.  108. 

REASONABLE  DOUBT. 

See  Charge  of  Court,  §  1. 
SALES. 

See  Contracts. 

1.  Construction. 

Sales;  Contracts;  ConstiMctUm. — All  the  provisions  of  a  con- 
tract of  sale  must  be  construed  together. — John  Deere  P.  Co.  v. 
City  U.  Co.,  507. 

Same;  Title  and  Possession. — The  clause  printed  on  the  back 
and  the  clause  printed  on  the  face  of  the  contract  considered  and 
it  is  held  that  the  clause  on  the  face  of  the  contract  modified  the 
clause  printed  on  the  back  of  the  contract,  and  together  they  con- 
stituted an  agreement  that  the  goods  sold  under  the  contract  were 
to  remain  in  the  possession  of  the  buyer  until  October  1,  1910,  at 
which  time  the  seller  was  to  elect  whether  it  would  receive  the 
buyer's  note  for  them,  or  have  them  shipped  back  to  it;  hence,  until 
the  happening  of  that  event  or  that  time  the  seller  had  no  right 
to  sue  for  their  possession. — Ih.  507. 

Same;  Conditional  Sales;  Recovery;  Contract. — Where  the  ac- 
tion was  detinue  to  recover  goods  delivered  by  plaintiff  to  defendant 
under  a  contract  reserving  title  in  plaintiff  to  the  goods  until  pay- 
ment of  the  price,  and  defendant  by  its  pleas  admitted  that  the 
goods  were  sold  under  such  contract,  but  set  up-  certain  provisions 
of  the  contract,  limiting  operation  of  the  clause  reserving  title,  it 
was  not  necessary  that  defendant,  in  its  rejoinder,  should  deny  the 
contract  or  deny  that  the  good  were  sold  thereunder. — lb.  509. 

Sales:  Conditional  Contract;  Retaking  Possession;  Time. — 
-Several  clauses  of  the  contract  bearing  on  time  and  terms  consid- 
ered, and  it  is  held  that  under  it  the  seller's  right  to  resume  pos- 
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session  was  limited  by  the  provision  extending  credit  to  October  1, 
1010.  and  that  the  seller  could  not  enforce  his  right  to  retake  the 
property  prior  to  that  date. — Jb,  512. 

SELF-DEFENSE. 

See  Homicide,  §  2a. 
STATUTES. 

See  Constitutional  Law. 

1.  Retroactive  Effect. 

Statute:  Retroactive  Operation, — T^nless  the  I.«^8lature  ex- 
preses  a  clear  intention  to  give  an  act  a  retroactive  operation* 
the  courts  will  not  construe  the  statutes  so  as  to  control  or  affect 
past  matters  or  transactions. — Duy  r.  Ala.  Western  Rif.  Co.,  1(82. 

Statutes;  Retro-active;  Affecting  Remedy. — Stntutes  whi<di 
merely  relate  to  the  remedy,  without  affecting  the  right  of  action, 
are  retro-active,  and  affect  existing  causes  of  action,  as  well  as 
those  subsequently  accruing;  hence,  section  3351,  Code  1907.  (enacted 
in  1907)  would  apply  in  an  action  commenced  in  1904,  and  tried  in 
1910.— fl*^cfm  T.  d  8.  Co.  v.  Curry,  373. 

Same:  Retroactive  Latcs. — Acts  1911,  p.  192,  Is  not,  in  its  appli- 
cation to  cases  arising  prior  to  its  passing  violative  of  section  95, 
Constitution  1901 ;  while  ex  post  facto  laws  are  prohibited,  the  rule 
is  otlier>viPC  iis  \o  changes  in  the  rules  of  evidence  which  pertain 
only  to  the  remedy  and  not  to  the  right. — Brannan  v.  Henry,  454. 

2.  Construction. 

Statutes;  Construction;  Validity. — ^If  there  is  rensorahle  doubt 
as  to  the  validity  of  the  statute  the  doubt  should  be  resolved  in  favor 
of  its  validity. — C.  of  Ga.  Ry.  Co.  v.  Groesheek,  189. 

Statutes;  Construction;  Re-enactment  After — Where  a  statute 
has  been  judicially  construed,  and  is  re  enacted  without  modification, 
the  re-enactment  adopts  the  constructio'^  previously  given  the  statute, 
and  it  must  receive  the  same  construction. — Bruce  v.  Sierra,  517. 

3.  Curative  Acts. 

Same;  Power  of  Legislature;  Curative  Acts. — The  legislature 
lias  the  power  to  pass  curative  acts  giving  effect  to  defective  con- 
veyances of  public  lands. — Brannan  v.  Henry,  454. 

3.  Title. 

Statutes;  Title. — The  provision  giving  a  prima  facie  evidential 
effei't  to  dof'unients  found  in  Acts  1911,  p.  192.  does  not  render 
the  act  violative  of  section  45,  Constitution  1901. — Brannan  v. 
Henry,  454. 

5.  Enactment. 

Statutes;  Enactment ;  Approved  hy  Governor;  Failure;  Adjourn- 
ment.— The  constitutional  provision  that  if  any  bill  shall  not  be  re- 
turned by  the  Governor  within  six  days  after  it  shall  be  presented 
to  him,  it  shall  become  a  law  as  if  he  liad  signed  it,  unless  the 
legislature,  by  its  adjournment,  prevents  Its  return,  has  in  view  a 
final  adjournment  and  not  a  mere  recess. — State  em  rel.  Crenshaw 
V.  Joseph,  579. 

Same;  Failure  to  Return. — ^The  time  within  which  the  Gover- 
nor may  consider  a  bill  without  its  becoming  a  law  is  measured  by 
calendar  days  under  the  constitutional  provision  that  a  bill  shall 
become  a  law,  as  if  signed  by  the  governor,  if  it  shall  not  be  re- 
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tunned  I  y  him  within  six  days  after  presented,  Sundays  excepted. — 

/6.  579. 

Same. — Under  the  constitutional  provision  above  referred  to  the 
return  of  the  bill  contemplates  a  return  while  the  House  is  in  ses- 
sion, and  it  cannot  le  returned  to  any  officer  or  aggregation  of 
members  of  the  House  when  not  in  session. — /ft.  579. 

Same. — Where  a  return  of  the  bill  by  the  governor  to  the 
House  in  which  it  originated  is  prevented  by  recess  for  more  than  a 
day,  the  two  days  after  re-assenibling  In  which  It  must  be  returned 
to  the  House  under  the  Constitution  to  prevent  it  l)ecomlng  a  law 
without  signature,  must  necessarily  be  legislative  days. — 7ft.  579. 

Same;  Approval  by  Oovernor;  JEvidence. — A  memorandum 
made  on  a  Mil  at  the  time  by  the  Governor's  recording  secretary 
cannot  be  resorted  to  to  show  when  a  House  bill  reached  the  Gov- 
ernor, which  was  returned  with  objections  to  the  House  by  the  Gov- 
ernor, In  order  to  determine  whether  it  was  so  returned  in  six  days 
as  required  by  the  Constitution;  as  the  legislative  record,  with 
amendments  to  obviate  the  Governor's  objection,  and  the  presump- 
tlors  therefrom  in  favor  of  its  constitutional  enactment  are  conclu- 
sive. Hence,  where  the  legislative  record  and  journals  did  not,  and 
were  not  required  to  show  when  the  bill  was  presented  to  the  Gov- 
ernor, Fuch  memorandum  was  not  admissible  to  show  that  the  bill 
was  not  returned  within  six  days. — lb.  579. 

STUEET  RAILWAYS. 
3.  Injury  to  Pedestrians. 

(a)  Complaints  and  I'leas. 

Street  Raihcaj/fi;  Injury  to  Pedestrian;  Pleading;  Neffliyenee. 
— In  an  action  for  Injuries  for  being  struck  and  injured  by  a  street 
car  while  crossing  a  public  street,  a  count  in  the  complaint  which 
alleges  the  injuries  to  have  leen  caused  by  the  negligence  of  the 
defendant  in  the  negligent  manner  in  which  it  ran  or  operated  its 
car  sufflcintly  charges  negligence  to  be  good  against  denmiror, 
although  the  charge  is  inferential  and  not  categorical. — B*ham  Ry., 
L.  d  P.  Co.  f.  Bu.sh,  49. 

Same. — When  it  Is  necessary  to  exercise  due  care,  a  failure  to 
do  so  is  negligence,  and  hence,  a  count  alleging  that  plaintiff's  said 
injuries  were  proxiniately  caused  by  the  negligence  of  defendant's 
motorman  in  charge  of  the  operation  of  said  car,  while  acting  within 
the  line  and  scope  of  his  employment,  in  failing  to  exercise  due 
care  after  discovery  of  plaintiffs  peril,  states  a  situation  in 
which  the  defendant  owed  the  plaintiff  the  duty  of  diligence,  even 
though  plaintiff  had  netrligently  gone  on  the  track,  and  is  a  suffi- 
cient statement  of  negligence,  though  it  does  not  aver  that  the 
motorman  negligently  failed  to  use  due  care. — lb,  49. 

Same;  Pleading;  Contributory  Neglipenee. — Where  the  action 
was  for  injuries  received  by  being  struck  by  a  car,  a  plea  setting 
up  plaintiff's  contributory  negligence  proximately  contributing  to 
her  alleged  injury  which  consisted  in  her  going  upon  and  remain- 
ing on  or  dangerously  near  the  railroad  track  of  the  defendant  in 
front  of  or  dangerously  near  to  a  car  then  and  there  approaching 
on  said  track,  while  good  as  against  a  count  in  sinq)le  negligence, 
is  not  good  against  wanton  counts,  or  a  count  charging  a  failure 
of  the  defendant's  motorman  to  use  due  care  after  discovery  of 
peril.— /ft.  49. 

(b)  Instructions. 

Same;  Instructions. — Where,  under  the  evidence,  It  was  a 
question  for  the  jury  to  determine  whether  plaintiff  was  permanently 


Digitized  by  VjOOQIC 


718  SUBJECT  INDEX. 

STREET    RAILWAYS— Co««nti€d. 

injured  and  if  ro,  liow  far  in  tlie  future  such  injuries  would  affect 
lier  earning  caiwclty,  the  court  properly  denied  a  cliarge  asserting 
that  if  the  jury  believed  the  evidence,  they  could  not  award  plaintiff 
any  damages  for  decreased  earning  capacity;  such  charge  was  also 
improper  as  i)reterniltting  the  right  of  plaintiff  to  recover  nominal 
damages  on  that  issue. — B^ham  Up.,  L.  d  P,  Co,  v.  Bush,  49. 

Same;  Instructions. — Where  a  complaint  stated  two  causes  of 
action  in  different  counts,  against  a  street  car  company  for  the 
death  of  a  traveller,  one  counting  on  simple  negligence,  and  the 
other  on  wanton  negligence,  a  charge  that  if  the  jury  are  reason- 
ably satisfied  that  either  one  or  the  other  counts  was  true  plaln- 
tiff*s  case  was  made  out,  was  not  objectionable  as  directing  a  ver- 
dict for  the  plaintiff,  or  as  ignoring  pleas  of  contributory  negligence. 
—B*ham  R.,  L,  d  P.  Co.  v.  Drennen.  338. 

Same;  Instructions;  Form. — Where  the  action  was  for  death 
in  a  collision  between  decedent's  carriage  and  a  street  car,  a  charge 
asserting  that  if  the  decedent  pulled  his  horses  on  the  track,  and 
was  guilty  of  contributory  negligence  in  that  regard,  yet  if  the 
motorman  saw  the  peril  in  time  to  have  avoided  injury  by  the 
exercise  of  due  care,  and  negligently  failed,  after  discovering  the 
peril,  to  do  what  he  could,  In  the  exercise  of  due  care  In  managing 
the  car,  ard  such  negligence.  If  any,  proximately  caused  the  death, 
then  decendent*s  negligence.  If  any,  in  getting  Into  danger,  would 
be  no  defense  to  the  subsequent  negligence  of  the  motorman,  even  If 
the  motorman  was  not  guilty  of  wanton  nor  Intentional  wrong,  was 
neither  abstract,   nor  misleading. — lb,   338. 

(c)  Contributory  Negligence. 

Street  Railways;  Collision  Accident;  Contributonf  NcfjUgence, 
— As  the  ordinance  requiring  vehicle  drivers  to  keep  to  the  right  of 
the  center  of  the  street  was  not  enacted  for  the  l^eneflt  of  a  street 
car  company,  though  their  tracks  be  In  the  center  of  the  street, 
«uch  street  car  company  Is  not  In  position  to  plead  contributory 
negligence  on  account  of  the  owner  being  In  the  center  of  the  street 
contrary  to  the  ordinance,  when  sued  for  damages  to  an  automobile, 
caused  by  one  of  Its  cars  striking  it. — Watts  v.  Mtg.  Tract.  Co.,  102. 

Same. — The  driver  of  an  automobile  running  ahead  of  a  street 
car  was  not  guilty  of  contributory  negligence  In  falling  to  signal 
the  motorman  to  stop  unless  such  driver  knew  that  the  car  was 
aprpoachlng. — Ih,  102. 

(d)  Evidence. 

Same;  Accident;  Evidence. — Where  the  evidence  showed  that 
the  automobile  was  being  run  astride  the  south  rail  of  the  street 
car  track  which  was  twelve  feet  from  the  south  curb,  while  the 
north  rail  was  fifteen  feet  from  the  north  curb,  the  automol  He  was 
on  the  right  hand  side  of  the  center  of  the  street,  and  an  ordinance 
requiring  vehicle  drivers  to  keep  to  the  rlcht  of  the  center  of  the 
street  became  irrelevant  and  immaterial. — Watts  r.  Mtg.  Tract,  Co., 
102. 

(e)  Wanton  Injuhy. 

Street  Railways;  Injury  to  Traveller;  Collision;  Wanton  In- 
jury.— The  evidence  in  this  case  examined  and  held  to  require  sub- 
mission to  the  jury  of  the  issues  of  wanton  negligence,  negligence 
and  contributor^'  negligence. — Bltam  Ry.,  L.  d  Po.  Co.  v.  Drennen, 
338. 
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SUPERSEDEAS. 

See  Appeal  and  Error,  §  3c. 

Appeal  and  Error;  Supersedeas;  Curing  Defects. — On  api)eal. 
the  defects  in  a  supersedeas  bond  cannot  be  cured,  but  the  defects 
therein  should  have  been  remedied  In  the  trial  court. — B'ham  T.  rf 
8.  Co,  V,  Curry,  873. 

TAXATION. 

Tasiation;  Assessment ;  Right  of  State  to  Appeal. — Section  2252. 
Code  1U07,  was  repealed  by  Acts  1911,  p.  159,  and  hence,  the  state 
cannot  appeal  from  an  order  of  the  Commissioner's  Court  fixing  the 
value  of  property  for  taxation. — State  v.  Ide  Cotton  Mills,  539. 

Same;  Legislative  Power. — The  legislature  has  power  to  au- 
thorize an  appeal  by  taxpayers  from  assessments  of  their  property 
for  taxation,  and  to  deny  right  of  appeal  to  the  state. — lb.  530. 

TRANSCRIPT. 

Filing,  etc.,  see  Appeal  and  Error,  §  2. 
TRESPASS. 

See  Courts,  |  2;  Venue. 

1.  Personal    Property. 

Trespass;  Personal  Property;  Complaint, — A  complaint  which 
alleged  that  plaintiff  claimed  of  defendant  a  specific  sum  as  damages 
for  wrongfully  taking  the  following  goods  and  chattels,  the  property 
of  plaintiff,  to-wlt,  8,000  pine  rails  and  3,000  pine  boards,  stated  a 
cause  of  action  for  trespass  to  i>ersonal  proiierty,  and  is  not  demur- 
rable for  falling  to  allege  the  time  of  the  trespass. — Miller-B.  L.  Co. 
V,  Lundap,  160. 

Trespass;  Plea;  Uncertainty, — As  a  defense  to  an  action  of 
trespass  for  wrongfully  taking  a  stock  of  goods,  plea  3  examined 
and  held  insufficient  as  being  confusing  in  effect,  and  for  failure 
to  describe  with  sufficient  certainty  the  action  set  up  in  Justifica- 
tion; such  plea  was  also  insufficient  for  falling  to  sbow  that  the 
writ  of  attachment  set  out  therein  was  ever  returned. — So,  C.  O, 
Co.  V.  Harris,  323. 

Same;  Justification, — As  an  answer  to  an  action  of  trespass 
for  wrongfully  taking  a  stock  of  goods,  a  plea  attempting  to  show 
that  the  goods  were  taken  under  an  attachment  and  sold  to  satisfy 
a  judgment  entered  In  favor  of  defendant  is  insufficient  where 
it  neither  shows  under  what  process  the  property  was  sold,  nor 
whether  there  was  any  order  or  process  authorizing  the  sheriff  to 
sell  the  same,  nor  that  any  process  was  ever  returned  into  court. 
— /&.    323. 

Same. — An  atachment  will  not  sustain  a  plea  of  Justification 
under  process  In  trespass  for  the  wrongful  taking  of  the  goods, 
where  the  record  of  the  proceedings  under  which  the  Justification 
is  claimed  shows  that  the  levy  was  quashed  under  claim  of  exemp- 
tion.--/6.  323. 

Same;  Evidence. — Where  the  defendant  justified  on  the  ground 
of  a  fraudulent  sale  to  plaintiff,  and  an  attachment,  and  plaintiff 
was  in  buslnes  for  himself,  whether  he  received  any  part  of  his 
stock  from  his  wife  was  immaterial  as  not  tending  to  show  that 
he  was  without  means  to  purchase  the  stock  alleged  to  have  been 
wrongfully  taken.— /&.  323. 

Same;  Identification  of  Suhject-Matter;  Instruction. — Where 
the  action  was  in  trespass  for  the  wrongful  taking  of  a  stock  of 
goods,  a  charge  asserting  that  If  the  jury  believe  that  at  the  time 
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plaintiff  purchased  the  goods,  the  subject  of  this  suit,  oue  R.  owed 
him  a  bona  fide  debt  in  satisfaction  of  wldch  plaintUF  purchased 
said  stocic  of  goods,  they  should  find  for  plaintiff  sufficiently  shows 
that  the  goods  were  those  purchased  by  plaintiff  from  R.,  especially 
where  the  whole  subject  of  the  litigation  was  as  to  the  ralidity  of 
that  sale,  even  though  defendants  claimed  that  all  of  plaintiff's 
goods  were  liable  to  the  le\T  of  the  attachment,  by  reason  of  a 
wrongful  intermingling. — fb,  323. 

2.  Realty. 

Trespass;  Reversal;  Trespass  After  Warning. — Under  section 
4756,  an  entry  to  remove  a  building  under  the  sale,  which  entry 
was  accomplished  in  a  reasonable  manner,  and  with  due  regards 
to  the  rights  of  the  occupant  cannot  be  considered  a  violation  of 
the  criminal  statute  denouncing  trespass  after  warning,  nor  will 
the  subsequent  reversal  of  the  judgment  giving  the  lien  relate  back 
so  as  to  make  the  entry  a  trespass,  where  such  judgment  had  not 
been  superseded  on  appeal. — WUdman  r.  Evans  Bros.  Const.  Co.^  333. 

TRIAL. 

1.  Ol  jectlons  to  Evidence. 

Trial;  Objection  to  Evidence;  Mode. — ^Where  the  warrant  was 
introduced  in  evidence  without  objection,  it  should  have  been  ex- 
cludeil  on  motion  if  shown  not  to  be  genuine  or  correct  but  was 
not  subject  to  objection  to  its  introduction. — Adams  r.  The  State,  8. 

Trial;  Reception  of  Evidence;  Conditional  Objection. — Where  a 
party  olijected  to  evidence  unless  other  facts  are  shown,  this  is  a 
conditional  objection  and  will  not  support  error. — Cooper  v.  Slaugh- 
ter, 211. 

Same;  Discretion  of  Court. — The  acceptance  or  rejection  of  evi- 
dence not  strictly  In  rebuttal  is  within  the  sound  discretion  of  the 
trial  court— /&.  211. 

Same;  Statement  of  Ground. — The  statement  of  one  or  more 
grounds  of  objection  to  evidence  is  a  waiver  of  all  other  grounds 
not  stated.— /&.  211. 

Trial;  Objection  to  Evidence;  yecessitg. — Where  a  witness  who 
was  a  lawyer,  but  who  did  not  qualify  as  an  expert  testified  that  the 
will  was  properly  executed,  and  no  objection  was  made  to  the  testi- 
mony on  the  ground  that  it  was  a  mere  conclusion,  and  the  facts 
on  which  he  based  his  opinion  were  not  elicited,  the  testimony 
could  not  le  excluded  on  a  general  objection. — Bruce  r.  Sierra.  517. 

2.  Exclusion  of  Evidence. 

Trial;  Exclusion  of  Evidence;  Admission  in  Part. — Where 
parts  of  the  evidence  was  clearly  admissible,  a  motion  to  exclude  the 
evidence  of  the  witness  not  designating  the  objectionable  part,  was 
not  sufficient— .l/ei.  Chcm.  Co,  v.  Phelps,  121. 

3.  Order  of  Proot 

Trial ;  Order  of  Proof. — Where  the  action  was  for  trespass  for 
takiitg  a  stock  of  goods,  a  statement  by  defendants  counsel  that 
he  proposed  to  show  that  the  plaintiff  married  stock  of  goods, 
and  continued  in  business,  was  properly  excluded  as  unintelliglMe. 
^South.  C.  O.  Co.  V.  Harris,  323. 

4.  Argument  of  Counsel. 

Appeal  and  Error;  Harmless  Error;  Misamduct  of  Counsel. — 
Where  plaintiff's  counsel,  in  arguing  the  case,  referring  to  defend- 
ants counsel  said :    "I  know  Hugh  Morrow,  and  I  know  what  I  am 
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going  to  say  about  him  is  true.  I  know  that  if  he  was  on  the  Jury 
trying  this  case,  that  he  would  render  a  verdict  for  the  pHiintiff  in 
a  large  amount/'  Defendant's  counsel  objected  and  objection  was 
sustained,  but  the  court  did  not  exclude  the  argument  or  reprimand 
counsel  for  using  it,  nor  did  defendant's  counsel  further  move  the 
court  to  exclude,  but  assigned  the  same  as  grounds  for  new  trial. 
Held,  that  the  argument  was  prejudicially  erroneous,  and  that  the 
court  having  failed  to  more  forcibly  exclude  the  same  and  repri- 
mand counsel,  should  have  granted  defendant  a  new  trial  on  account 
of  same.— D* ham  Ry.,  L,  d  P.  Co.  v.  Drennen,  388. 

5.  Introduction  and  Reception  of  Evidence. 

Trial;  Introduction  of  Evidence. — ^A  general  objection  to  the 
introduction  of  the  record  of  a  mortgage,  the  original  of  which  had 
been  introduced  in  evidence,  was  not  sufficient. — Mills  v.  Hudmon  <C 
Co.,  448. 

Same. — ^Where  a  witness  testified  that  he  bought  the  land  in 
for  the  plaintiff  at  the  mortgage  foreclosure  sale,  the  evidence  was 
competent  and  the  objection  that  it  was  In  writing  or  else  void  was 
inapt— 76.  448. 

VENDOR  AND  PURCHASER. 

Vendor  and  Purchaser;  Bona  Fide  Purchaser;  Constructive  No- 
tice.— The  possession  of  real  estate  by  a  purchaser  under  an  unre- 
corded deed  is  constructive  notice  only  when  its  possession  is  open, 
notorious  and  exclusive,  and  possession  jointly  with  the  vendor  is 
not  such  notice. — Christopher  v.  Curtis-A.  L.  Co.,  484. 

Same, — A  prior  possession,  which  has  been  terminated  before 
the  acquisition  by  a  second  purchaser  of  his  rights,  is  not  construc- 
tive notice  to  the  second  purchaser,  though  such  prior  possession, 
when  actually  known  to  the  second  purchaser  may  show  actual 
notice  to  the  antecedent  claimant,  In  connection  with  other  evidence. 
— /&.  484. 

Same. — A  purchaser  of  land  from  a  vendor  in  possession,  is 
not  chargeable  with  constructive  notice  of  the  rights  of  a  third 
person  who  had  previously  purchased  from  the  vendor  the  standing 
timber  on  the  land,  but  had  never  been  put  in  possession,  and  had 
merely  cut  and  hauled  away  timber  at  intervals. — 76.  484. 

Same;  Actual  Notice. — A  purchaser  of  land  in  possession  of 
the  vendor  with  notice  of  the  cutting  and  removal  of  timber  thereon 
by  a  third  person  does  not  have  notice  that  the  cutting  and  removal 
is  under  a  contract  of  purchase  of  the  standing  timber,  unless  the 
facts  reasonably  impress  the  mind  of  a  reasonable  man  that  the 
cutting  and  removal  by  the  third  person  was  as  owner  and  not 
merely  by  permission  of  the  vendor. — 76.  484. 

Same;  Notice;  Evidence. — ^Where  the  Issue  was  whether  the 
defendant  had  notice  of  the  sale  of  the  timber,  the  action  being 
ejectment  by  a  purchaser  of  standing  timber  against  a  subsequent 
purchaser  of  the  land  from  the  vendor  in  possession,  evidence  of 
plaintilTs  entry  on  the  land  and  cutting  timber  therefrom  during 
three  months  before  the  sale  to  defendant  was  not  admissible  in  the 
absence  of  evidence  of  defendant's  knowledge  thereof. — Ih.  484. 

Same. — As  against  a  prior  purchaser  of  the  standing  timber  a 
purchaser  of  the  land  was  entitled  to  show  that  the  land  including 
the  timber  was  not  worth  more  than  the  price  paid  in  order  to 
show  his  good  faith  in  the  purchase  of  the  lands  with  the  timber. — 
7b.  484. 
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i  Venue;  Tre»pa8$;  Waiver  of  Objection. — ^Where  a  party  neg- 
lects to  assert  bis  rights  within  a  reasonable  time,  having  cause  to 
set  aside  any  process  or  proceeding,  he  waives  the  objection  by  such 
neglect,  and  the  provisions  of  section  6110,  Ck>de  1907,  fall  within 
this  rule.— Woof/  v.  McOaugh,  299. 

WATER  ANH  WATERCOURSES. 
1.  Changing  Flow. 

Waters  and  Water  Conrsca;  Diversion;  Surface  Water;  Evi- 
dence.— ^The  evidence  stated  and  held  insufficient  to  sustain  counts 
charging  wrongful  diversion  of  a  stream  from  its  natural  course, 
causing  it  to  flow  over  and  across  plalntilTs  land,  or  that  the  flow 
of  surface  water  has  been  changed. — Killian  v.  Killian,  224. 
/  Same;  Injury  to  Servient  tenement. — ^The  evidence  examined 
and  held  insufficient  to  sustain  a  count  charging  Injury  to  a  spring 
and  water,  and  to  plaintiff's  farm. — lb,  22A. 

Same;  PoUtttion. — ^A  landholder  may  not  place  anything  In 
either  percolating  water  or  that  which  is  gathered  in  deflned  and 
known  surface  streams  which  will  iM)Uute  the  wells  or  springs  of 
his  neighbor.— /&.  224. 

Same;  Drainage. — An  upi)er  landowner . may  drain  and  ditch 
his  land  i)rovided  he  does  so  with  a  prudent  regard  for  the  welfare 
of  lower  owners,  and  that  he  does  no  more  than  concentrate  the 
water  and  cause  it  to  flow  more  rapidly  and  in  greater  volume  on 
the  Inferior  heritage,  and  it  is  usually  a  question  for  the  Jury 
Whether  the  use  made  was  reasonable. — lb,  224. 

Same. — In  an  action  for  deflecting  water  into  a  sinkhole  whence 
it  flowed  by  underground  channels  Into  plaintiff's  spring,  it  was  a 
question  for  the  Jury  whether  the  disposition  of  the  water  by  the 
defendant  was  a  prudent  and  proper  one  to  protect  his  own  prop- 
cfrty,  and  whether  it  was  with  a  proper  regard  to  the  interest  of 
plaintiff,  a  lower  owner. — Tb.  224. 

Same;  Natural  Channel;  What  Constitutes. — ^The  fact  that  wa- 
ter flows  naturally  through  a  channel  will  not  make  it  a  known 
and  well  deflned  channel. — lb.  224. 

Same;  Pollution;  Acts  of  Dominent  Owners. — To  render  an 
upper  owner  liable  to  the  lower  owner  for  pollution  of  a  spring  by 
diverting  waters  into  a  sinkhole,  it  must  be  shown  that  the  water 
falling  into  the  hole  passed  through  the  8i)ring,  and  that  the  water 
would  not  pass  into  the  sinkhole  but  for  the  acts  of  such  upper 
6wner.— /6.  224. 

Same:  Burden  of  Proof. — ^The  burden  of  showing  that  the 
spring  was  damaged  by  the  act  or  agency  of  the  upper  owner  is 
upon  the  lower  owner  suing  for  such  pollution. — lb.  224. 

Same;  Action;  Parties. — ^Where  the  defendant  neither  owned 
any  interest  in  the  land  on  which  the  sink  hole  was  located.  In 
which  the  waters  were  claimed  to  have  been  diverted,  nor  directed 
nor  authorized  the  act  in  question,  no  recovery  can  be  had  against 
him  for  diverting  surface  water  and  polluting  a  spring. — lb.  224. 

Same;  Instructions. — ^Whether  or  not  the  defendant,  an  upper 
owner,  imew  that  the  water  diverted  would  flow  into  plaintiflTs 
spring  was  for  the  Jury  in  determining  whether  the  disposition  of 
the  water  was  prudent  and  with  due  regard  to  the  interest  of  the 
plaintiff,  and  an  Instruction  asserting  that  a  lack  of  knowledge  would 
not  relieve  the  defendant  from  liability  was  misleading. — lb.  224. 

Same. — ^Where  the  action  was  for  deflection  of  surface  water 
into  a  sink  hole,  causing  Injury  to  plaintiflTs  spring,  an  instruction 
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asserting  that  in  iaw  a  known  and  well-defined  channel  is  a  channel 
through  which  water  naturally  flows,  was  abstract — /&.  224. 

WILLS. 

Wills;  Revocation;  Instrument  Revoking, — Under  sections  6172 
and  6174,  Code  1907,  an  instrument  revoking  a  will  to  be  operative 
must  be  signed  by  the  testator  or  someone  for  him,  attested  by  at 
least  two  witnesses,  who  must  subscribe  their  names  in  the  pres- 
ence of  the  testator. — Bruce  v.  Sierra,  517. 

Same, — Under  section  6174,  a  subsequent  will  legally  executed 
revokes  a  prior  will  without  any  proof  of  the  contents  of  the  will. 
—lb,  517. 

Wills;  Construction;  Administration, — Where  the  bill  was  to 
remove  an  administration  from  the  probate  to  the  chancery  court, 
and  to  construe  a  will,  and  the  bill  contained  a  copy  of  the  will  and 
pointed  out  various  matters  in  the  will  with  reference  to  which 
doubt  and  uncertainty  has  arisen  and  sought  the  aid  of  equity  to 
construe  the  will,  and  to  direct  the  executors  in  the  premises,  the 
bill  was  not  demurrable  for  want  of  equity. — Spiers,  et  al,  r. 
Zeigler,  664. 

WITNESSES. 

1.  Impeachment. 

Witnesses;  Impeachment;  Testimony  of  Accused, — ^Where  a 
defendant  testified  in  his  own  behalf  he  was  subject  to  impeach- 
ment by  proof  that  his  general  moral  character  was  bad. — Parris  v. 
The  State,  1. 

Same;  Weakening  Testimony, — ^Where  two  witnesses  both  de- 
tailed circumstances  in  regard  to  a  killing  it  was  permissible  for 
the  purpose  of  weakening  their  testimony  to  show  that  they  were 
drinking  shortly  after  the  difficulty. — Ih,  1. 

Witnesses;  Impeachment ;  Necessity  for  Predicate, — Where  no 
statement  was  made  to  the  court  ns  to  the  purpose  of  the  cross- 
examination  of  a  witness  as  to  stntements  made  by  her  in  her 
answers  to  interrogatories  propounded  before  the  trial,  it  was  not 
necessary  for  the  court  to  inquire  whether  the  purpose  of  such 
cross-examination  was  to  contradict  and  Impeach  the  witness,  or  to 
test  and  refresh  their  memory,  and  the  court  will  not  be  put  in  error 
for  sustaining  objections  to  the  questions. — B*ham  Ry,,  L,  d  P,  Co, 
V.  Bush,  49. 

Same. — Where  it  was  sought  to  impeach  the  testimony  of  a 
witness  by  showing  conflicting  statements  made  in  answers  to  inter- 
rogatories, the  proper  and  necessary  course  is  to  put  the  answer  in 
the  hands  of  the  witness,  if  they  can  be  had,  and  ask  him  whether 
it  is  his  answers  and  depositions,  and  hence,  where  a  witness  was 
simply  questioned  as  to  whether  or  not  he  had  made  a  conflicting 
statement,  without  either  showing  or  an  offer  made  him  to  show 
him  his  deposition,  a  sufficient  predicate  for  impeachment  was 
not  shown. — Ih,  49. 

2.  Examination  and  Cross. 

Witnesses;  Examination;  Leading  Questions, — Whether  or  not 
a  court  will  permit  leading  questions  to  a  witness  is  within  the 
sound  discretion  of  the  trial  court. — Cooper  v.  Slaughter,  211. 

Witnesses;  Examination;  Repetition, — Where  a  witness  has 
stated  fully  and  freely  his  knowledare  of  a  matter  inquired  about, 
the  refusal  to  allow  a  repetition  of  his  testimony  as  to  that  fact  is 
not  error. — Busbee  v,  Thomas,  423. 
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WORK  AND  liABOR. 

Work  and  Labor;  Cfeneral  Issue;  Plea, — ^Where  the  commoii 
cooDt  for  work  and  labor  done  is  brought,  a  plea  setting  up  a  breach 
of  a  proYlsion  of  the  contract  was  no  answer  thereto,  and  was 
subject  to  demurrer,  as  under  such  count,  and  the  general  iastie 
plaintiff  is  required  to  prove  either  an  express  contract  which  be 
has  fully  performed  or  the  furnishing  of  labor  and  material  which 
were  of  benefit  to  the  defendant  and  were  voluntarily  accepted. — • 
Montgomery  Co.  v.  Prueti,  391. 
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